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Cqutt^  Cases 

(^Including  Bankruptcy  Cases) 
BEFORE 

THE  MASTER  OF  THE  EOLLS, 

THE 

VICE-CHANCELLORS, 

AND  THE 

CHIEF  JUDGE  IN  BANKRUPTCY. 


NETHEESOLE  v.  SCHOOL  FOE  THE  INDIGENT  BLIND. 

Mortmain — 9  Geo.  2,  c.  36 — Impure  Personalty — Poiver  to  take  Money 
hequeathed  or  devised. 

By  a  private  Act  of  Parliament  a  charitable  institution  was  incorporated 
and  empowered  to  have,  hold,  receive,  and  retain  any  sums  of  money  paid, 
given,  devised,  or  bequeathed  by  any  person  for  the  charitable  purposes  in 
the  Act  mentioned ;  and  also  to  purchase,  take,  or  receive,  and  thenceforth 
hold  and  enjoy  any  lands,  tenements,  and  hereditaments,  in  the  whole  not 
exceeding  two  acres,  without  incurring  any  of  the  penalties  or  forfeitures  of 
the  Statute  of  Mortmain  : — 

Held,  that  the  charity  could  not  take  a  bequest  of  impure  personalty. 

This  was  the  further  consideration  of  a  suit  for  the  administration 
of  the  estate  of  George  Lay,  who,  by  his  will,  dated  the  9th  of 
January,  1865,  after  giving  various  charitable  legacies,  bequeathed 
his  residuary  personal  estate  upon  trust,  as  to  one-fourth  thereof, 
for  the  Female  Orjphan  Asylum^  and  as  to  another  fourth  for  the 
School  for  the  Indigent  Blind. 

Part  of  the  personal  estate  consisted  of  money  lent  on  mortgage, 
and  the  question  was,  whether  the  charities  could  take  so  much  of 
the  personal  estate  as  consisted  thereof. 
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M,  K.  The  School  for  the  Indigent  Blind  was  incorporated  by  a  private 

1870  Act  of  Parliament,  7  Geo.  4,  c.  Ixviii.,  by  sect.  1  of  which  it  was 

Net^rsole  eiiacted  that  there  should  thenceforth  be  a  corporation  for  the 

School  foe  ^^^^V^^^^i  maintenance,  and  employment  of  blind  persons  in  indi- 

^HE  Indigent  ^ent  circumstances ;  that  the  persons  therein  mentioned  should  be 
Blind. 

  members  of  such  institution ;  and  the  president,  vice-presidents, 

treasurer,  and  members  of  the  said  institution  should  be,  and  they 
were  thereby  declared  to  be,  a  body  corporate  under  the  name  of*'  The 
President,  Vice-Presidents,  Treasurer,  and  Memlers  of  the  School  for 
the  Indigent  Blind,"  and  by  that  name  should  have  perpetual  suc- 
cession and  a  common  seal ;  and  that  they  and  their  successors  by 
the  same  name  might  sue  and  be  sued ;  and  that  they  and  their 
successors,  by  the  name  aforesaid,  should  be  able  and  capable  in 
law  to  have,  hold,  receive,  enjoy,  possess,  and  retain,  for  the  pur- 
poses of  the  Act  and  in  trust  for  the  benefit  of  the  said  institution, 
all  such  sum  and  sums  of  money  as  had  been  paid,  given,  devised, 
or  bequeathed,  or  should  at  any  time  or  times  thereafter  be  paid, 
given,  devised,  or  bequeathed  by  any  charitable  or  well-disposed 
person  or  persons  to  and  for  the  charitable  purposes  and  ends  in 
the  Act  mentioned ;  and  that  they  and  their  successors,  by  the 
name  aforesaid,  might  at  any  time  or  times  thereafter  purchase, 
take,  or  receive,  and  thenceforth  hold  and  enjoy,  any  lands,  tene- 
ments, or  hereditaments,  in  the  whole  not  exceeding  two  acres,  for 
any  estate  or  interest  whatsoever,  for  the  purposes  of  the  said 
charity,  without  incurring  any  of  the  penalties  or  forfeitures  of  the 
Statutes  of  Mortmain. 

The  Female  Orphan  Asylum  was  also  incorporated  by  Act  of 
Parliament  in  terms,  mutatis  mutandis,  identical  with  the  above. 

Mr.  Southgate,  Q.C.,  and  Mr.  Plummer,  for  the  trustees  of  the 
will. 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  CooJcson,  for  the  School  for  the 
Indigent  Blind : — 

It  was  decided  in  Bohinson  v.  Governors  of  London  Hospital  (1)  that 
a  provision  that  a  charitable  corporation  might,  notwithstanding 
the  Statute  of  Mortmain, have,  take,  hold,  and  enjoy  "  real  estate, 

(1)  10  Hare,  19. 
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did  not  remove  the  disability  imposed  on  testators  by  9  Geo.  2,  M.E. 
<:.  36,  so  as  to  enable  them  to  devise  lands  to  the  charity  ;  and  that  1870 
such  a  provision  only  enabled  the  corporation  to  take  and  hold  Nethersole 
such  lands  as  might  be  properly  conveyed  to  them  in  accordance  ^^^^^j^ 
with  the  provisions  of  that  statute.    That  case  was  followed  in  thb^Indigekt 

Chester  v.  Chester  (before  Vice-Chancellor  Woodj  25th  of  February,   ' 

1867)  upon  the  occasion  of  a  bequest  of  leaseholds  to  the  charity 
we  now  represent.  With  these  decisions  we  do  not  quarrel ;  but 
we  say  that  they  have  no  reference  to  the  present  case.  We  con- 
tend that  the  Legislature,  by  enacting  that  the  School  for  the  Indi- 
gent Blind  might  take  and  hold  any  sums  of  money  "  bequeathed 
or  devised  "  to  it,  implicitly  enacted  that  testators  might  bequeath 
impure  personalty  to  this  charity.  On  any  other  construction  the 
words  "bequeathed"  and  "devised"  must  be  struck  out  of  the 
Act ;  for  there  is  nothing  to  prevent  any  corporation  from  taking 
a  bequest  of  pure  personalty.  h  » 

Mr.  Eadley,  for  the  Female  Orphan  Asylum,  referred  to  several 
private  Acts  of  Parliament  incorporating  charities,  and  particularly 
to  those  with  reference  to  the  British  Museum,  and  St.  George's 
Jlosjpital,  under  which  those  institutions  had  notoriously  held  lands 
devised  to  them,  although  there  were  no  express  enactments  that 
testators  should  have  power  so  to  devise  lands,  but  merely  general 
provisions  empowering  the  institutions,  by  will,  gift,  or  otherwise, 
to  acquire,  hold,  and  retain  lands. 

Mr.  Bovill,  and  Mr.  Horsey,  for  other  charities  interested  in  the 
estate. 

Mr.  Widens,  for  the  Attorney-Greneral,  was  not  called  upon. 

LOKD  EOMILLY,  M.E. : — 

I  have  often  had  clauses  such  as  these  before  me,  and  have  quite 
made  up  my  mind  as  to  their  meaning.  I  omit  all  consideration  of 
the  cases  brought  to  my  attention  by  Mr.  Eadley,  in  which  charities 
are  expressly  empowered  to  take  lands  given  to  them  by  will.  It 
is  not  my  intention  to  decide  anything  as  to  these  cases,  which  are 
not  before  me  on  this  occasion.  I  intend  merely  to  decide  upon 
cases  where  there  is  a  clause  which  enables  a  charity,  by  bequest 
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M,  E.     and  devise,  to  take  and  hold  any  sums  of  money  for  the  purposes 
1870      mentioned,  and  also  enables  them  to  hold  land  for  the  purposes  of 
Netheksole  the  charity.    I  am  of  opinion  that  such  a  clause  does  not  enable 
School  foe        P^^'son  to  devise  to  the  charity  any  interest  in  land. 
™^Blind         The  sole  argument  brought  forward  in  support  of  that  conten- 

  tion  is,  that  you  strike  out  words  from  the  Act  of  Parliament  if 

you  do  not  give  them  this  meaning  ;  but  I  am  not  of  that  opinion. 
This  is  an  Act  of  Parliament  constituting  a  charitable  institution 
a  corporation.  Until  it  is  a  corporation  it  cannot  take  any  money ; 
and  it  is  usual  in  an  Act  of  Parliament,  where  it  makes  a  corpora- 
tion, to  recapitulate  the  powers  with  which  the  corporation  is  to 
be  endowed;  and  that  is  what  is  done  here.  The  Legislature, 
in  fact,  says :  "  We  think  fit  to  make  you  a  corporation  and  to 
endow  you  with  certain  powers  and  rights  which  belong  to  a  cor- 
poration, viz. ;"  and  then  these  powers  and  rights  are  enumerated, 
and  amongst  them  the  power  of  holding  property  in  land.  Now,  it 
would  be  a  strong  thing  to  hold  that,  when  the  Act  says,  "  You 
may  take  any  money  bequeathed  or  devised  to  you,  and  you  may, 
notwithstanding  the  Statute  of  Mortmain,  take  land,  provided  it 
is  not  more  than  two  acres,"  the  use  of  the  words  "  bequeath  "  and 
"  devise  "  in  effect  repeals  the  restriction  imposed  as  to  land  ;  for 
it  is  clear  that  the  Act  of  Geo.  2  extends  to  all  interests  in  land, 
and  money  secured  by  mortgage  is  an  interest  in  land.  Therefore, 
without  saying  anything  as  to  the  British  Museum,  or  the  other 
institutions  which  have  been  referred  to,  I  am  of  opinion  that  the 
School  for  the  Indigent  Blind  and  the  Female  Orjphan  Asylum  cannot 
take  impure  personalty  bequeathed  to  them. 

Solicitors :  Messrs.  Nethersole  &  S^eechly ;  Messrs.  Grueber  & 
Coojoer ;  Messrs.  Booth  &  Lane  ;  Messrs.  Baven  &  Bradley. 
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HAWKES  V.  HUBBACK.  M.  R, 

Marriage  Settlement — Trust  for  separate  Use — Second  Marriage. 

Nov.  23. 

By  a  marriage  settlement  the  income  of  tlie  trust  funds  was,  during  the   

life  of  L.,  to  be  for  her  separate  use,  independently  of  the  control  of  her 
intended  husband,  and  so  that  her  receipts  alone  should  be  sufficient  dis- 
charges, without  power  of  anticipation.  The  husband  died,  and  L.  married 
again : — 

Eeld,  that  the  trust  for  separate  use  revived  on  her  second  marriage. 

Special  case. 

By  a  settlement  on  the  marriage  of  James  Gordon  and  Lydia 
Macaulay  it  was  agreed  that  the  trustees  should  hold  the  trust 
funds  upon  trust  that  they  should,  during  the  life  of  the  said 
Lydia  Macaulay,  "pay  the  income  to  the  said  Lydia  Macaulay 
for  her  separate  use,  independently  of  he  debts  or  control  of  her 
said  intended  husband,  and  so  that  her  receipts  alone  should  be 
sufficient  discharges,  and  so  that  she  should  not  have  power  to 
deprive  herself  thereof  by  anticipation ;"  and  after  the  death  of 
the  said  Lydia  Macaulay  the  trustees  were  to  hold  the  said  trust 
funds  in  trust  for  her  children,  as  therein  mentioned. 

James  Gordon  died  in  1864,  in  his  wife's  lifetime.  In  1868 
his  widow  married  the  Plaintiff,  George  EawJces,  No  settlement 
was  made  on  the  second  marriage.  The  question  was,  whether 
the  trust  for  separate  use,  with  restraint  on  anticipation,  revived 
upon  the  second  marriage.  The  Plaintiff  submitted  that  it  ceased 
altogether  on  the  first  husband's  death,  and  that  the  income  was 
now  payable  to  him.  The  trustees  submitted  that  the  income 
could  not  be  paid  to  the  Plaintiff  without  the  decision  of  the 
€ourt. 

Mr.  Chitty,  for  the  Plaintiff:— 

I  contend  that  the  trust  in  this  settlement,  as  regards  the  sepa- 
rate use,  was  limited  to  the  first  marriage.  This  contention  may 
appear  inconsistent  with  the  case  of  In  re  Gaffee  (1),  which  was 
^nder  a  post-nuptial  settlement,  and  where  a  restraint  against 

(1)  1  Mac.  &  G.  541.  ' 
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M.  K.      anticipation  was  held  to  apply  to  the  whole  life  of  the  wife,  and  to 
1870      be  binding  on  her  second  marriage.    But  there  were  words  in  that 
Ha™:s  clearly  applicable  to  each  coverture.    In  Knight  v.  Knight  (1) 

and  Benson  v.  Benson  (2)  it  was  held  that  the  trust  for  separate 

HUBBACK.  .      1  -I  \ 

  use  was  limited  to  the  first  coverture. 

[The  Master  of  the  Eolls  : — Both  those  cases  were  overruled 
by  the  decision  in  In  re  Gafee  (3).] 

As  far  as  regards  the  question  of  construction,  I  submit  that 
Benson  v.  Benson,  which  strongly  resembles  this  case,  was  not 
overruled. 

In  Moore  v.  Morris  (4),  where  there  was  a  devise  to  Jane 
Davidson,  the  wife  of  Henry  Davidson,  for  her  separate  use,  and  a 
bequest  of  personal  estate  to  her  for  her  separate  use,  independent 
of  Henry  Davidson,  her  husband,  and  her  receipts  alone  to  be 
sufScient  discharges,  it  was  held  that  the  limitations  to  the  lady's 
separate  use  did  not  extend  beyond  the  husband  specifically 
named ;  and  Yice-Chancellor  Kindersley  observed  (5) :  "  I  hardly 
know  what  language  could  be  found  to  express  more  distinctly 
that  it  was  intended  that  what  was  given  was  to  be  inde- 
pendent of  that  particular  husband.  The  testator  gives  it  in 
terms  free  and  independent  of  that  particular  husband ;  and  if  I 
were  to  decide  that  by  the  words  used  it  was  meant  that  if  ever 
Mrs.  Davidson  should  marry  again  the  gift  should  be  for  her  sepa- 
rate use,  independent  of  any  subsequent  husband,  I  should  be 
overthrowing  the  whole  principle  on  which  the  doctrine  of  separate 
use  stands.  The  Jus  mariti  is  not  to  be  curtailed  by  ambiguous 
terms,  but  by  clear  and  unanswerable  expression  of  intention." 

The  same  principle  applies  to  the  present  case ;  the  reference  is 
made  to  the  then  "  intended  husband,"  the  object  being  to  exclude 
his  marital  right,  and  the  receipt  clause  must  be  construed  as 
referring  to  the  first  coverture,  and  that  only, 

Mr.      T.  Martin,  for  Mrs.  HawJces, 

Mr.  W.  F.  Bolinson,  for  the  trustees,  was  not  called  on. 

(1)  6  Sim.  121.  (3)  1  Mac.  &  G.  541. 

(2)  Ibid.  126.  (4)  4  Drew.  33. 

(5)  4  Drew.  37. 
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LOKD  KOMILLY,  M.E. : —  M.  E, 

This  case  appears  to  me  to  be  quite  clear,  and  to  be  established  ^^''^ 
by  the  cases  which  Mr.  Chitty  has  cited.  Haivkes 

All  the  cases  before  In  re  Gaffee  were  there  disposed  of  by  Lord  Hubback. 
Cottenham  in  a  few  words  (1)  :  "  These  cases,  proceeding  upon  a  ' 
supposed  rule  of  equity,  which  does  not  now  exist,  and  it  being 
now  settled  that  a  gift  to  the  separate  use,  without  power  of  anti- 
cipation, will  operate  upon  all  the  covertures  of  a  woman  unless  the 
provisions  are  destroyed  whilst  she  is  discovert,  these  cases  cannot 
be  considered  as  authorities  applicable  to  the  question  in  this 
case."  I  adopt  those  words.  Here  the  trust  is  that  during  the  life 
of  the  lady  the  income  is  to  be  paid  to  her  separate  use,  without 
power  of  anticipation. 

In  Moore  v.  Morris  (2),  Vice- Chancellor  Kinder  shy  assents  to 
In  re  Gaffee  (3),  and  says  that,  if  he  had  words  of  the  same 
character,  he  should  come  to  the  same  conclusion ;  but  there  the 
gift  was  in  express  terms,  independent  of  the  husband  there 
named,  and  of  none  other.  But  here  the  words  are  distinct,  that 
during  the  life  of  this  lady,  that  is,  during  her  whole  life,  the 
income  is  to  be  paid  to  her  separate  use,  without  power  of 
anticipation.  Nothing  would  give  rise  to  greater  difficulties  than 
to  make  these  cases  turn  on  refined  distinctions.  It  is  true  that  it 
is  to  be  free  from  the  control  "  of  her  intended  husband,"  but  that 
cannot  control  the  words  limiting  the  income  to  her  separate  use 
during  her  life.  She  might,  of  course,  have  disposed  of  it  as  she 
pleased  after  the  death  of  her  first  husband,  but  she  not  having 
done  so,  according  to  the  principle  of  TuUeti  v.  Armstrong  and 
Searlorough  v.  Borman  (4),  the  trust  revived  upon  her  second 
marriage. 

Solicitors :  Messrs.  Field,  Boscoe,  <&  Co, 


(1)  1  Mac.  &  G.  547. 

(2)  4  Drew.  33,  39. 


(3)  1  Mac.  &  G.  541. 

(4)  4  My.  &  Cr.  377. 
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DE  LA  SALLE  v,  MOORAT. 

Fractice — Summons  for  Administration  of  Beat  Estate — Trust  for  Sale  after 
Five  Tears— 15  &  16  Vict.  c.  86,  s.  47. 

The  Court  lias  jurisdiction,  under  15  &  16  Vict.  c.  86,  s.  47,  to  make  an 
order  on  summons  for  the  administration  and  sale  of  a  testator's  real  estate 
devised  to  trustees,  who  were  also  executors,  in  trust  for  sale,  with  a  proviso 
that  part  thereof  should  not  he  sold  till  after  five  years  unless  in  the  mean- 
time a  certain  sum  could  be  obtained  for  it. 

T,  HIS  was  a  motion  to  stay  proceedings  in  an  administration  suit 
after  a  summons  had  been  taken  out  for  the  administration  of  the 
same  estate. 

The  testator,  J.  8.  Moorat,  by  his  will,  gave  his  real  and  personal 
estate  to  his  trustees,  who  were  also  his  executors,  upon  trust  that 
they  should,  as  soon  as  conveniently  might  be  after  his  death,  sell 
all  his  real  estate  (excepting  only  his  estate  at  Bush  Hill,  as  to 
which  he  declared  his  will  to  be  that  the  same  should  not  be  sold 
until  after  the  expiration  of  five  years  from  his  death,  unless  in 
the  meanwhile  the  sum  of  £80,000  could  be  obtained  for  the 
same),  and  should  convert  into  money  his  personal  estate,  and 
stand  possessed  of  the  moneys  arising  from  such  sale  or  conversion 
upon  the  trusts  therein  mentioned. 

On  the  5th  of  J  uly,  1870,  a  bill  was  filed  against  the  trustees  by 
one  of  the  persons  entitled  under  the  will  for  the  administration 
of  the  testator's  real  and  personal  estate.. 

On  the  26th  of  J  uly,  1870,  a  summons  for  the  administration  of 
the  testator's  real  and  personal  estate  was  taken  out  by  two  other 
persons  entitled  under  the  will ;  and  on  the  6th  of  August,  1870,  a 
decree  was  made  on  the  summons,  directing  the  usual  accounts 
and  inquiries,  with  an  inquiry  whether  it  was  fit  and  proper  that 
the  real  estate  should  be  sold. 

Mr.  Bagshawe  now  moved,  on  behalf  of  the  Defendants  in  both 
suits,  that  the  proceedings  in  the  first-mentioned  suit  might  be 
stayed. 

Mr.  Boxburghj  Q.C.,  and  Mr.  C.  Browne,  for  the  Plaintiffs  in  the 
first-mentioned  suit,  submitted  that  it  was  doubtful  whether  the 


M.  K. 

1870 
Nov.  17. 
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Court  had  jurisdiction  to  make  a  decree  for  sale  on  summons  M.  E. 

under  15  &  16  Vict.  c.  86,  s.  47,  when  the  trust  for  sale  of  part  of  1870 

the  property  was  to  be  postponed  for  five  years  unless  a  specified  La  Salle 

price  were  obtained  for  it.    The  proper  course  would  be  for  the  j^^oq^^t. 

decree  to  be  taken  in  both  suits.    They  referred  to  Colman  v.   

Turner  (1). 


Lord  Komilly,  M.R.,  considered  that  the  decree  on  summons 
was  properly  made,  as  the  trustees  for  sale  could  give  good  receipts 
for  the  purchase-money,  and  directed  that  the  proceedings  in  the 
first  suit  should  be  stayed. 

Solicitors :  Messrs.  Falmer,  Eland,  &  Nettleshi^p ;  Messrs.  Benton, 
Hall,  &  Barker. 

(1)  Law  Kep.  10  Eq.  230. 
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HEPWOETH  V.  HEPWOETH. 

Gift  to  a  Child — Advancement — Presumption  of  Intention — Absolute  Gift. 

A  testator,  by  his  will,  settled  £1000  Eeduced  Annuities  on  each  of  liis 
three  granddaughters,  the  children  of  his  only  son,  and  two  years  afterwards 
he  transferred  a  sum  of  £3200  Eeduced  Annuities,  which  was  all  the  pro- 
perty he  possessed,  into  the  name  of  his  son.  He  died  at  the  age  of  ninety- 
four,  having  resided  the  last  ten  years  of  his  life  with  his  son,  who  was  a 
man  of  considerable  property : — 

Eeld,  that  the  transfer  to  the  son  operated  as  an  absolute  gift  to  him,  free 
from  any  trusts. 

Luke  hep  worth,  by  his  win,  dated  in  December,  1845, 
gave  to  each  of  his  three  granddaughters,  the  children  of  his  only 
son,  Bougliey  Hejpworth,  the  interest  of  £1000  £3  per  Cent.  Eeduced 
Bank  Annuities  for  life,  and  afterwards  the  capital  to  be  equally 
divided  between  the  issue  of  such  grandchildren ;  and  the  testator 
appointed  his  son  sole  executor  and  residuary  legatee  of  his  will. 

On  the  6fch  of  April,  1847,  Luke  Hejpiuorth  transferred  the  sum 
of  £3200  Eeduced  Bank  Annuities  into  the  name  of  his  son,. 
BougJiey  Hepworth.  No  deed  or  declaration  of  trust  was  executed 
upon  such  transfer,  and  there  was  no  evidence  shewing  under  what 
circumstances  the  transfer  was  made,  the  only  document  relating 
thereto  which  could  be  found  being  the  "  broker's  note  "  given  upon 
the  transfer. 

Lulce  Hejpworth  died  in  May,  1849,  at  the  age  of  ninety-four 
years,  having  resided  with  his  son,  Bougliey  He^worth,  who  was  a 
man-  of  considerable  property,  for  the  last  ten  years  of  his  life,  and 
at  the  time  of  his  death  he  was  not  possessed  of  any  sum  of 
Eeduced  Annuities,  in  consequence  of  which  the  legacies  given  by 
his  will  failed. 

Boughey  He^worth,  soon  after  the  date  of  the  above  transfer,  and 
in  the  lifetime  of  his  father,  sold  out  the  £3200  Eeduced  Annui- 
ties,  and  applied  the  money  to  his  own  use. 

In  May,  1866,  Boughey  Hepworth  made  his  will,  and  thereby 
gave  a  small  portion  of  his  property  to  his  three  daughters  abso- 
lutely, but  the  greater  portion  he  gave  to  his  wife,  Ann  He^pwortJi, 
for  life,  with  remainder  to  his  daughters  and  their  children.  He 
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died  in  March,  1869,  and  this  bill  was  filed  by  Ann  He^worth,  for  V.-C.  M. 
the  purpose  of  obtaining  a  declaration  that  the  transfer  by  LuJce  1870 

Hejoworth  to  his  son  Boughey  Hejpworth  in  1847  operated  as  an  hepworth 

absolute  gift  to  him  of  the  £3200,  and  that  it  was  not  intended  jjepworth. 

that  such  sum  should  be  held  by  the  son  upon  any  trust  whatever.   

Mr.  Glasse,  Q.C.,  and  Mr.  Owen,  for  the  Plaintiff: — 

It  is  admitted  that  no  evidence  exists  respecting  the  object  of 
Lulce  Hepworth,  the  father,  in  transferring  this  sum  of  £3200  to 
his  son  during  his  lifetime;  the  only  evidence  relating  to  the 
transaction  is  the  broker's  note  of  transfer.  It  can  only  be  sup- 
posed, therefore,  that  the  father  intended  to  make  an  absolute  gift 
of  that  sum  to  his  son,  and  according  to  the  rule  of  law  in  such 
eases,  the  gift  must  be  considered  as  having  been  made  for  the 
advancement  and  support  of  the  son.  The  legacies  given  by  his 
will,  made  two  years  before  the  transfer,  failed  by  reason  of  there 
being  no  assets  of  the  testator  forthcoming ;  and  the  son  being  now 
dead  the  £3200  transferred  into  his  name,  and  afterwards  appro- 
priated by  him  as  part  of  his  own  property,  must  be  applied  in 
conformity  with  the  son's  will :  Sayre  v.  Hughes  (1)  ;  Sidmouth  v. 
Sidmouth  (2) ;  Elliott  v.  Elliott  (3). 

Mr.  Joshua  Williams^  Q,C.,  and  Mr.  J".  T.  Anderson,  for  the 
Defendants : — 

The  obligation  upon  a  father  to  provide  for  his  son  is  the  founda- 
tion of  the  rule  that  a  gift  by  him  to  his  son  must  be  considered  as 
an  advancement ;  but  the  facts  of  this  case  shew  that  the  money  so 
transferred  to  the  son  could  not  have  been  intended  by  the  father 
as  an  advancement,  since  the  son  was  a  man  of  property,  and  his 
father  was  actually  maintained  by  him,  or,  at  any  rate,  lived  in  his 
house,  and  was  taken  care  of  by  him.  Lord  St.  Leonards,  in  his 
book  (4),  in  citing  Elliot  v.  Elliot,  and  other  cases- of  a  similar  nature, 
says :  "  The  child  must  be  unadvanced,  but  an  advancement  in 
part  is  not  material.  And  even  if  the  child  be  advanced,  yet,  if 
the  father  consider  him  unadvanced,  that  will  be  sufficient.  If 
the  child  is  already  provided  for,  and  the  father  did  not  consider 

(1)  Law  Eep.  5  Eq.  376.  (3)  2  Cas.  C.  231. 

(2)  2  Beav.  447.  (4)  Tend,  and  Purcli.  14th  Ed.  p.  704. 
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V.-C.  M.  Li  tn  iinadvanced,  or  if  the  father  consider  the  child  from  the  first 
1870  as  a  trustee  for  him,  he  will  be  held  to  be  so."  This  shews  that 
Hepwoeth  the  question,  whether  the  son  is  advanced,  and  whether  the  father 
Hepwoeth,  considered  him  to  be  advanced,  is  really  the  point  upon  which  the 
authorities  go.  The  same  doctrine  was  laid  down  by  Lord  Notting- 
ham in  Grey  v.  Grey  (1),  where  it  was  held  that,  after  a  son  had 
been  fully  advanced  by  the  father,  a  subsequent  purchase  by  the 
father  in  the  name  of  his  son  was  in  the  nature  of  a  trust,  all  pre- 
sumption of  an  advancement  having  ceased.  The  rule  relied  upon 
by  the  Plaintiff's  counsel  arises  from  the  dependent  position  of  the 
son  towards  the  father.  Here  the  position  is  reversed,  as  the 
father  was  dependent  upon  the  son.  In  Garrett  v.  Wilkinson  (2) 
the  relation  of  solicitor  and  client  subsisting  between  the  parent 
and  child  was  held  sufficient  to  exclude  the  ordinary  presumption 
in  favour  of  the  transaction  being  a  gift,  and  threw  the  burden  of 
proof  upon  the  son,  or  rather  upon  his  executors,  who  in  that  case 
were  declared  to  be  merely  trustees  of  the  money ;  and  in  Bone  v. 
Pollard  (3)  a  sum  of  stock  invested  by  a  father  in  the  names  of  his 
two  daughters  was  held,  under  the  circumstances,  to  form  part  of 
his  estate,  and  not  to  be  an  advancement  to  them.  In  Sayre  v. 
Hughes  (4),  Vice-Chancellor  Stuart  recognised  these  authorities  as 
good  law,  but  came  to  the  conclusion  upon  the  evidence  that  there 
was  a  presumption  of  an  intended  benefit  to  the  daughter. 

Mr.  KnoXf  for  the  trustees. 


Sir  K.  Malins,  Y.C.  :— 

The  facts  of  this  case  are  not  in  dispute,  and  the  question  is,  what 
was  the  effect  of  the  transfer  of  the  £3200  by  LuJce  Eejpworth  to 
his  son  Boughey  He^worth  in  April,  1847.  The  law  is  not  doubtful 
that  if  this  had  been  a  transfer  to  a  stranger  it  would  have  operated 
as  a  trust,  but  if  a  gift  is  made  in  favour  of  a  child  the  presump- 
tion of  law  is,  that  it  is  intended  as  an  advancement  or  provision 
for  the  child.  The  old  cases  turned  upon  the  question,  whether 
the  child  was  provided  for  or  not,  but  recent  authorities  have  gone 
upon  whether  the  gift  was  intended  as  an  advancement  or  not. 

(1)  2  Sw.  594.  (3)  24  Beav.  283. 

(2)  2  De  G.  &  Sm.  244.  (4)  Law  Rep.  5  Eq.  376. 
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Thus,  in  the  present  case,  the  transfer  having  been  made  to  the     Y.-O.  M. 
son,  it  is  thrown  upon  those  who  deny  that  it  was  an  absokite  gift  to  1870 
prove  that  there  was  no  intention  on  the  part  of  the  father  to  make  hepwokth 
an  advancement  or  provision  for  his  son.  Here  the  son  was  evidently  hep^orth. 

capable  of  maintaining  himself,  for  it  is  in  evidence  that  he  was  pos-   

sessed  of  considerable  property,  and,  in  fact,  it  was  the  son  who  main- 
tained his  father.  That  he  well  performed  the  duty  of  taking  care 
of  him  is  evident  from  the  fact  that  the  father  lived  with  the  son 
for  ten  years,  till  his  death  at  the  age  of  ninety-four.  The  father, 
on  the  other  hand,  had  no  object  in  the  world  upon  whom  to  bestow 
his  property  but  his  son  and  his  son's  children,  and  it  was  the  most 
natural  thing  that  the  father  should  have  come  to  the  determina- 
tion to  make  over  to  his  son  during  his  lifetime  this  property, 
being  well  satisfied  that  what  he  gave  to  his  son  would  be  disposed 
of  in  the  way  he  considered  best  for  the  benefit  of  his  own  children. 
The  son  seems  to  have  been  perfectly  ready  to  fulfil  this  duty, 
since  by  his  will  he  left  all  his  property  for  the  benefit  of  his  wife 
and  children.  It  is  said  that  the  father  was  under  the  influence  of 
the  son ;  but,  on  the  other  hand,  it  seems  just  as  probable  that  the 
father  should  think  that,  whatever  he  gave  to  his  son,  his  son 
should  have  the  power  of  disposing  of  as  he  thought  best. 

As  to  the  old  case  of  Mliot  v.  Elliot  (1),  it  appeared  that  the 
father  had  previously  made  a  provision  for  his  son,  and  the  Lord 
Chancellor  drew  the  distinction  between  a  son  formerly  married 
and  provided  for  and  the  case  of  a  son  for  whom  no  provision  had 
been  made  by  the  father.  In  Sidmouth  v.  Sidmouth  (2)  an  observa- 
tion by  Lord  Langdale  is  very  appropriate,  where  he  says :  "  The 
parent  may  judge  for  himself,  when  it  suits  his  own  convenience, 
or  when  it  will  be  best  for  his  son,  to  secure  him  any  benefit  which 
he  voluntarily  thinks  fit  to  bestow  upon  him ;  and  it  does  not 
follow  that,  because  the  reason  for  doing  it  is  not  known,  there  was 
no  intention  to  advance  at  all."  Here  the  father  was  at  liberty  to 
say  he  would  give  this  sum  to  his  son,  and  there  is  no  presumption 
to  rebut  the  'prima  facie  rule  of  law,  that  a  father  who  gives  pro- 
perty to  his  son  does  so  by  way  of  advancement  or  provision  for 
him.  I  am,  therefore,  bound  to  presume  that  the  effect  of  the 
transfer  of  stock  by  the  father,  Luhe  Hejpworth,  to  his  son  was  to 
(1)  2  Cas.  C._231.  (2)  2  Beav.  447,  456. 
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Y.-C.  M.    make  an  absolute  gift  to  him.  The  case  of  Garrett  v.  Wilkinson  (1) 

1870      is  in  support  of  the  view  I  take,  and  it  was  only  on  the  ground  that 

Hepwobth        relation  of  solicitor  and  client  existed  between  the  mother  and 

son  that  the  grift  was  held  to  operate  as  a  trust.    The  case  of  Bone 
Hepworth.  °  ^      .  . 

  V.  Pollard  (2)  turned  upon  the  special  circumstances  existing  there, 

and  the  Master  of  the  Eolls  said,  "  I  must  admit  that  there  are 
several  cases,  such  as  Sidmouth  v.  Sidmouth  (3),  which  would  seem 
at  first  sight  to  be  at  variance  with  the  view  I  have  taken  in  this 
case ;  but,  in  my  opinion,  this  case  depends  on  the  facts  and  pecu- 
liar nature  of  the  evidence  in  the  cause,  and  therefore  it  is  not  from 
doubting,  or  from  not  being  prepared  to  follow  those  authorities, 
that  I  come  to  a  different  conclusion  in  this  case."  That  authority 
cannot,  therefore,  be  considered  as  having  any  application  to  this  case. 
The  case  of  Sayre  v.  Hughes  (4),  before  Vice-Chancellor  Stuart,  is 
a  positive  authority  in  favour  of  what  I  am  deciding  upon  the 
general  presumption  arising  from  the  relation  of  parent  and  child. 
It  was  there  decided  that  there  being  a  transfer  of  stock  to  a  child 
by  the  parent,  without  any  evidence  to  rebut  the  presumption  of 
an  intended  benefit,  the  child  was  entitled  absolutely  to  the  money 
so  transferred. 

My  opinion,  therefore,  is,  that  the  son,  Bougliey  Hejpworth,  became 
the  absolute  owner  of  this  money;  and  there  must  be  a  decree 
in  favour  of  the  Plaintiff. 

Solicitor  for  all  Parties :  Mr.  TF.  D.  JDavies. 

(1)  2  De  G.  &  Sm.  244.  (3)  2  Beav.  447. 

(2)  24  Beav.  283,  288.  (4)  Law  Eep.  5  Eq.  376. 
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Ex  :parte  KECTOE  OF  LIYEKPOOL.  V.-C.M. 

1870 

Burial-ground — Bights  of  Rector — Freehold  of  Churchyard— Burial  Fees — 

Lands  Clauses  Act — Receipt  of  "  Rents  and  Profits  " — Dividends  on  Fund  Nov,  4. 
in  Court. 

A  rector  having  tlie  freehold  of  a  churchyard,  and  having  enjoyed  the  right 
*to  burial  fees,  is  the  person  entitled,  under  sect.  70  of  the  Lands  Glauses  Act, 
to  the  receipts  of  the  rents  and  profits. 

Therefore,  where  a  piece  of  land  constituted  by  Act  of  Parliament  the 
churchyard  of  a  parish,  but  which  had  been  closed  for  burials  under  an  Order 
in  Council,  was  taken  under  sect.  70  of  the  Lands  Clauses  Act,  and  the  pur- 
chase-money paid  into  Court,  though  the  land  at  the  time  it  was  taken  was 
entirely  unproductive  either  as  regarded  burial  fees  or  otherwise  : — 

Held,  that,  whatever  might  be  the  ultimate  destination  of  the  corpus  of  the 
fund,  the  dividends,  so  long  as  it  remained  in  Court,  must  be  paid  to  the 
rector  of  the  parish  for  the  time  being. 

This  was  a  Petition  for  payment  of  tlie  dividends  on  a  fund  in 
Court,  paid  in  under  the  decree  in  Cam^pbeU  v.  Mayor  and  Cor- 
foration  of  Liverpool  (1)  to  the  rector  for  the  time  being  of 
^t.  Peters  Church,  Liverpool. 

The  township  of  Liverj)ool  was  constituted  a  distinct  parish 
under  an  Act  of  10  &  11  Will.  3,  c.  36,  which  provided  that  the 
inhabitants  should  erect  and  build  a  new  church,  and  provide  and 
inclose  a  cemetery,  churchyard,  or  burying-place  about  the  same ; 
and  that  the  said  church,  and  the  ground  thereunto  belonging  to 
be  inclosed  and  used  for  a  cemetery  or  churchyard,  should  be  the 
parish  church  or  churchyard  of  the  said  parish  of  Liverjpool ;  and 
the  same  was  thereby  enacted  and  declared  to  be  for  ever  separated 
and  dedicated  to  the  service  of  God,  and  to  be  applied  to  the  use 
and  behoof  of  the  inhabitants.  The  church  of  St.  Peter  was  built 
accordingly,  and  the  burial-ground  was  inclosed,  and  continued  to 
be  used  as  the  burial-ground  of  the  parish  till  it  was  closed  for 
burials  by  an  Order  in  Council  made  on  the  7th  of  April,  1854, 
and  a  new  burial-ground  was  provided  by  the  select  vestry, 

A  portion  of  the  burying- ground  was  taken  for  the  purpose  of 
widening  a  street  by  the  corporation,  acting  as  Commissioners 
under  the  Liverjoool  Im^provement  Act,  1864,  which  incorporated 
(1)  Law  Eep.  9  Eq.  579. 
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V.-O.  M.    the  Lands  Clauses  Consolidation  Act.    The  purchase-money  of  the 
1870      piece  of  land  taken  was  ultimately  fixed  at  £5500,  which  included 
Ex  parte     ^  sum  of  £350  to  be  spent  in  inclosing  the  remaining  portion. 
LivStool    "^^^  corporation  having  claimed  to  retain  the  sum  of  £5150,  on 

  the  ground  that  by  the  closing  of  the  burial-ground  the  land  had 

reverted  to  them  as  donors,  the  suit  of  CamjpbeU  v.  Mayor  and 
Corporation  of  Liverpool  (1)  was  instituted  to  determine  the  right 
to  the  purchase-money ;  and  a  decree  was  made  on  the  10th  of 
February,  1870,  by  which  the  corporation  was  ordered  to  pay  into 
Court  the  £5150,  together  with  interest  at  5  per  cent,  from  the 
20th  of  January,  1868.  Accordingly,  on  the  9th  of  March,  1870, 
the  corporation  paid  into  Court  £5683  7s.  6d. 

The  Petition  was  presented  by  the  late  rector,  and  on  his  death 
on  the  15th  of  May,  1870,  was  amended  by  making  the  present 
rector  and  the  executors  of  the  deceased  rector  Petitioners.  It  was 
served  on  the  churchwardens  of  the  parish,  as  being  the  proper 
persons  to  represent  the  select  vestry,  on  whom  was  laid  the 
obligation  to  provide  sufficient  burial-grounds. 


Mr.  Cotton,  Q.C.,  and  Mr.  Charles  Stewart,  in  support  of  the 
Petition : — 

The  piece  of  ground  taken  is  part  of  the  parish  churchyard,  and 
the  rector  is  entitled  at  Common  Law  to  all  rents  and  profits 
arising  from  the  churchyard  which  are  consistent  with  its  use 
for  the  purpose  of  burials.  The  only  parties  who  could  have  any 
interest  in  objecting  would  be  the  burial  board,  and  their  only 
interest  can  be  in  the  principal  sum,  if  it  is  ever  required  for 
providing  a  new  burial-ground.  The  case  of  In  re  St.  Pancras 
Burial  Ground  (2)  decided  that  the  Order  closing  the  ground  was 
only  a  suspension  of.  burials,  and  the  dividends  were  directed  to 
be  paid  to  the  trustees,  who  were  in  that  instance,  by  Act  of  Par- 
liament, put  in  the  place  of  the  rector.  In  a  subsequent  case  of 
Be  St.  Andrews  Burial  Ground,  Holborn,  before  the  same  Judge, 
the  same  principle  was  followed,  and  the  right  to  the  ground 
was  treated  as  being  vested  in  the  persons  entitled  to  the  burial 
fees. 

(i)  Law  Eep.  9  Eq.  579.  (2)  Law  Rep.  3  Eq.  173. 
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Mr.  Millar,  for  the  churchwardens,  as  representing  the  select  V.-C.  M. 
Testry : —  1870 


The  select  vestry  oppose  the  Petition  on  public  grounds,  and  if  Ex  parte 
the  fund  is  handed  over  to  them  it  will  be  applied  for  the  benefit  Liverpool. 
of  the  whole  of  Liverpool.  The  rector  must  bring  himself  within 
the  70th  section  of  the  Lands  Clauses  Consolidation  Act.  He  must 
rest  his  claim  either  on  the  right  to  receive  burial  fees  or  on  the 
right  to  the  freehold  of  the  churchyard.  As  to  the  freehold, 
the  rector  is  not  the  person  entitled  to  the  rents  and  profits  of 
the  land,  his  right  being  subject  to  that  of  the  parishioners  to 
have  the  surface  disturbed  for  burial :  In  re  St.  Pancras  Burial 
Ground  (1) ;  Burns  Ecclesiastical  Law  (2) ;  Crimps  Laws  of  the 
Church  and  Clergy  (3).  In  this  instance  portions  of  the  ground 
have  been  bought  by  different  persons  for  their  exclusive  use,  and 
if  the  rector  has  any  right  in  the  freehold  they  wall  have  similar 
rights.  As  to  burial  fees,  the  rector  has  no  right  at  Common  Law 
to  receive  any,  and  there  is  no  proof  in  this  case  of  a  custom  to 
receive  fees  :  Crip'ps  on  the  Law  of  tlie  Church  and  Clergy  (4) ; 
■S]pry  V.  Directors  of  the  Boor  of  Marylebone  (5);  Andrews  v. 
Cawthorne  (6).  Moreover,  he  does  not  claim  on  the  ground  of 
the  right  to  receive  fees.  In  re  St.  Pancras  Burial  Ground 
turned  entirely  on  the  question  of  fees,  and  the  income  was  paid 
to  the  persons  entitled  to  receive  the  fees.  If  the  question  is  put 
on  the  ground  of  fees,  the  clerk  and  sexton  are  entitled  to  a 
portion  of  the  income,  for  their  right  is  co-extensive  with  that  of 
the  rector. 

Mr.  W.  F,  Bdbinson,  for  the  Liveri^ol  Burial  Board,  asked  to 
have  inserted  in  the  order  the  words  "  till  further  order,"  to  enable 
any  application  to  be  made  with  regard  to  the  corpus  of  the  fund. 

Mr.  Freeling,  for  the  corporation,  objected  to  pay  the  costs  of 
adverse  litigation. 

Mr.  Cotton,  in  reply  : — 

The  question  is,  who  can  shew  himself  to  have  been  entitled  to 

(1)  Law  Rep.  3  Eq.  173.  (4)  5th  Ed.  p.  791 

(2)  Vol.  i.  p.  258  A.  (5)  2  Curt.  5. 

(3)  5th  Ed.  p.  504.  (6)  Willes,  536. 
YoL.  XI.  C  2 
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V.-C.M.  the  rents  and  profits  at  tlie  time  the  land  was  taken.    Tlie  rector 

1870  Avas  legal  owner  of  tlie  freehold  in  the  churchyard,  and,  as  such^ 

Exparte  entitled  to  any  profits  there  might  be,  subject  only  to  the  right  of 

Eector  of  parishioners  to  be  buried  there,  and  to  its  not  bein^  used  in 

LWERPOOL.  ^  I  ^      ^  ° 

  any  manner  inconsistent  with  the  rights  of  the  parishioners.  The 

new  cemeteries  were  not  provided  as  substitutes  for  the  old  ground,, 
and  that  act  did  not  take  away  his  interest  in  the  freehold. 


Sir  E.  Malins,  V.C.  :— 

The  facts  of  this  case  are  peculiar,  although  similar  cases  have 
occurred  before.  They  are  fully  stated  in  the  report  of  Cam^lell 
V.  Mayor  and  Corporation  of  Liverjpool,  a  case  which  was  before 
me,  and  decided  on  the  10th  of  February  last  (1).  The  short  facts 
are  that,  in  the  reign  of  Will.  3,  St.  Peter's  Church  was  established 
in  Liverpool,  the  burial-ground  or  churchyard  adjoining  that 
church  was  provided  and  continued  to  be  used  as  the  burial- 
ground  of  the  parish  from  that  time  down  to  the  year  1854,  when, 
by  an  Order  in  Council,  in  pursuance  of  the  Act  of  Parliament  for 
that  purpose,  for  sanitary  reasons  the  burial-ground  was  closed,  and 
from  that  time  no  burials  have  taken  place  in  it.  In  the  year 
1864,  I  think  it  was,  an  Act  of  Parliament  having  been  passed  for 
the  improvement  of  the  town  of  Liverpool,  the  Commissioners,  act- 
ing under  that  Act  of  Parliament,  found  it  necessary,  for  the  pur- 
pose of  widening  a  street,  to  take  part  of  this  burial-ground.  They 
had  compulsory  powers  to  take  it  under  that  Act  of  Parliament ; 
they  exercised  those  powers  by  serving  the  usual  notice  to  treat 
upon  the  corporation,  and  ultimately  the  question  of  the  value  of 
the  land  was  referred  to  the  arbitration  of  Mr,  Manisiij,  who 
awarded  a  sum  of  £5150  as  the  value  of  that  land.  The  question 
before  me  in  the  cause  in  February  last  was,  whether  the  corpo- 
ration, although  that  had  been  ascertained  to  be  the  value  of  the 
land,  were  bound  to  pay  it.  That  case  was  lully  argued,  and  I 
decided  that  they  w^ere  bound  to  pay  for  the  land.  The  money 
has  been  brought  into  Court,  and  this  Petition  is  pi  esented  to  have 
the  opinion  of  the  Court  upon  that  which  I  stated  to  be  a  question 
certainly  not  free  from  difficulty,  namely,  who,  under  the  peculiar 

(1)  Law  Kep.  9  Eq.  579. 
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circumstances  of  the  case,  is  entitled  to  the  dividends  of  that  V.-O.  M. 
particular  fund,  amounting  to  about  £6000  consols  ?  1870 

The  case,  as  I  repeat,  is  not  free  from  difficulty,  because  it  is  Expartc 
plain  that,  from  the  year  1854  downwards,  the  rector  of  the  parish   ^^^ctor  cf 
has  had  no  profit  whatever  from  this  land,  nor  was  there  any  — 
probability  that  at  any  time  he  or  his  successors  would  hereafter 
have  any  profit.    It  was  closed  as  a  burial-ground,  and,  although 
it  is  undoubtedly  true  that  the  order  for  closing  may  be  altered,  or 
even  totally  revoked,  it  was  so  improbable  that  that  event  would 
take  place,  that  virtually  it  may  be  considered  that  the  rector  had 
ceased  to  have  any  interest  in  this  land.  Therefore,  of  course,  if  he 
gets  it  now  it  will  be  a  sort  of  windfall.    I  cannot  regret  his 
having  it,  because  I  think  it  right  that  the  church  should  be  well 
endowed ;  and  of  all  the  claimants  that  have  appeared  before  me  I 
think  the  rector,  upon  general  public  principles,  has  far  the  better 
claim. 

With  regard  to  the  claim  set  up  by  Mr.  Millar  for  the  parties 
who  have  provided  the  new  burial-ground,  which  became  neces- 
sary in  consequence  of  the  closing  of  the  old  one,  it  is  perfectly 
plain,  I  think,  that  they  have  no  kind  of  interest — they  never 
had  any  interest — in  this  land,  nor  is  it  possible  they  ever  could 
have.  They  had  none  while  it  was  a  burial-ground,  for  they  did 
not  exist  at  that  time,  and  when  it  ceased  to  be  a  burial-ground,  for 
the  reasons  I  have  stated,  the  rector  ceased  to  have  any  interest; 
and  it  is  perfectly  clear  they  could  have  no  interest  in  it.  But 
more  than  that,  if  it  should  ever  be  reopened,  it  is  perfectly  clear, 
so  far  from  being  to  their  benefit,  it  would  be  to  their  detriment, 
because  as  many  burials  as  took  place  in  this  ground  would  be 
taken  away  from  their  ground,  and  they  would  be  losers.  It  is 
impossible,  therefore,  that  in  any  view  of  the  case  they  can  have 
any  interest  in  this  ground,  and  I  am  quite  satisfied,  and  I  repeat 
what  I  said  to  Mr.  Millar  (and  his  very  able  argument  has  more 
fully  satisfied  me),  that  whoever  may  be  entitled  to  this  money,  it 
is  perfectly  clear  his  clients  never  can  have  it.  I  can  quite  under- 
stand it  might  not  have  been  an  unreasonable  arrangement,  when 
the  old  burial-ground  was  closed,  that  it  should  have  been  provided 
that,  if  it  should  from  any  unforeseen  accident  become  of  value, 
those  who  had  had  the  expense  of  providing  the  new  burial- 
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V.-O.  M.     ground  should  be  paid  for  whatever  value  should  be  derived  from 
1870       the  old.    But  no  such  thing  was  ever  thought  of,  nothing  of  the 
Ex  parte    sort  was  provided  for,  and  so  matters  now  stand :  it  is  absolutely 
LivJrpooi'   inapossible  that  in  any  event  which  can  happen,  unless  an  Act 
— —       of  Parliament  is  passed  (which  of  course  I  cannot  presume),  that 
the  body  represented  by  Mr.  Millar  can  have  any  interest.  I 
therefore  can  have  no  difficulty  whatever  in  deciding  the  case 
against  them. 

Then  comes  the  only  other  claimant  before  me,  the  rector  of 
the  parish.  How  stands  the  matter  wdth  regard  to  him?  The 
freehold  of  the  land  undoubtedly  was  and  is  in  him.  The  rector 
or  vicar  of  a  parish  undoubtedly  has  a  freehold  in  the  church- 
yard. He  is  the  freeholder,  he  has  the  right  to  the  herbage,  but 
he  must  not  use  it  in  such  a  manner  as  to  be  detrimental  to  the 
public  use  to  which  the  land  is  dedicated ;  he  must  keep  it  in 
decent  order.  The  obligations  are  clear  which  are  attached  to  the 
freehold,  but  still  he  remains  the  freeholder,  and  I  apprehend  that  in 
the  present  case,  after  the  Order  in  Council  closing  this  ground  in 
the  year  1854,  the  freehold  remains  just  as  much  in  the  rector  for 
the  time  being  as  it  was  before ;  he  is  therefore  the  freeholder  of 
this  land.  Then,  being  the  freeholder,  what  is  his  position  ?  Un- 
doubtedly, for  the  reasons  I  have  stated,  the  land  did  not  at  the  time 
that  it  was  taken  produce  any  profit  to  him,  nor  would  it  produce 
any  profit  now  if  it  had  not  been  taken  by  the  corporation,  nor  is 
it  likely  that  it  Avill  produce  any  profit  hereafter ;  but  still,  if  from 
any  unforeseen  circumstances  the  Order  in  Council  shall  be  re- 
voked, the  freehold  is  in  him,  and  to  him  will  revert  the  right  to 
fees  for  burials  which  he  enjoyed  before  the  ground  was  closed. 
I  am  therefore  not  able  to  see  that  there  is  any  body  or  corpora- 
tion in  existence  who  has  any  interest  except  the  rector.  It  is 
said  by  the  law  of  England  that  the  freehold  of  all  land  must 
be  somewhere — it  is  never  in  abeyance  ;  and  undoubtedly,  in 
this  case,  the  freehold  of  this  land  taken  by  the  corporation  is  in 
the  rector.  Then,  if  the  freehold  is  in  him,  must  I  not  recognise 
the  person  in  whom  the  freehold  is  as  being  entitled  to  the  per- 
ception of  profits,  whatever  profits  there  are  or  may  be  ?  There 
is  much  land  in  this  country,  which  does  not  produce  any  imme- 
diate profit,  in  which  the  ownership  is  just  as  absolute  as  if  it 
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actually  at  the  present  moment  produced  profit.    There  is  only    V.-C.  M. 
one  person,  I  repeat,  now  in  existence  who  lias  any  interest  in  this  1870 
land,  and  that  is  the  rector  of  the  parish.  Exparte 

That  would  be  my  view  of  the  case  if  it  had  not  been  previously  liveSool 

considered  ;  but  I  am  happy  to  find  that  a  precisely  similar  point   

-(for  I  am  unable  to  see,  after  hearing  the  argument,  any  distinction 
between  this  case  and  In  re  St.  Pancras  Burial  Ground  (1) )  was 
decided  by  Vice-Chancellor  Wood  in  1866.  That  was  the  case  of 
a  burial-ground  provided  at  the  parish  expense,  in  which  the 
burial  fees  were  divided,  in  a  manner  which  it  is  not  necessary  to 
go  into,  between  the  incumbent  of  the  parish  and  the  church- 
wardens. The  churchwardens  were  the  trustees.  There  the  land 
was  taken  for  railway  purposes,  as  here  for  the  improvement  of 
the  town,  but  under  a  similar  Act  of  Parliament;  and  there  the 
decision  was  that  the  income  of  the  money  arising  from  the  sale 
of  the  land  was  to  be  paid  to  the  trustees.  The  Yiee-Chancellor 
says,  "  Therefore  the  right  course  now  is  to  make  simply  an  order 
as  prayed,  and  that  these  accumulations  and  the  future  dividends 
be  paid  to  the  trustees that  is,  to  be  paid  to  precisely  the  same 
persons  as  would  have  been  entitled  to  the  burial  fees  if  the  burial- 
ground  had  not  been  closed. 

Again,  before  the  same  learned  Judge,  in  the  case  of  St.  Andrew's, 
Holborn,  where  the  incumbent  and  churchwardens  were  entitled 
to  receive  the  burial  fees  in  certain  proportions,  the  land  having 
been  taken  for  the  Holhorn  Valley  Imj)rovement,  the  same  question 
arose,  and  precisely  the  same  course  was  adopted,  namely,  the 
income  of  the  money  produced  by  the  sale  of  the  land  was  paid  to 
the  persons  who  would  have  been  entitled  to  the  burial  fees  if  it 
had  been  used  for  the  purpose  to  which  it  was  dedicated.  Upon 
principle,  therefore,  and  upon  the  authority  of  those  cases,  I  come 
to  the  conclusion  that  the  only  person  who  has  any  interest  in  this 
land  is  the  actual  freeholder  for  the  time  being,  the  rector  of  the 
parish ;  and  to  him  therefore  these  dividends  must  be  paid  until 
further  order. 

With  regard  to  those  other  two  persons  who  are  suggested  to 
have  an  interest,  namely,  the  parish  clerk  and  the  sexton,  I  agree 
with  what  Mr.  Cotton  said,  that  although  in  a  certain  manner  they 
(1)  Law  Rep.  3  Eq.  178. 


22 


EQUITY  CASES. 


[L.  E. 


V.-O.  M.    Lave  an  interest  that  burials  shall  take  place,  because  the  parish 
1870      clerk  for  attending  personally  would  have  a  fee,  and  the  sexton 
Ex^rte    would  have  his  fees  for  opening  the  ground,  yet  I  cannot  regard 
LiwlS)OL  having  any  interest  in  the  soil.    I  think  they  have  acted 

— -  wisely  in  not  coming  forward,  because  if  they  were  here  I  should 
have  had  to  dismiss  their  claim,  as  in  my  opinion  they  have  no 
interest  in  the  soil,  but  have  money  rights  only.  I  do  not  think 
it  necessary  to  make  any  reference  to  them.  The  order  will  be  as 
prayed :  until  further  order  pay  the  dividends  of  the  fund,  after 
such  costs  as  will  have  to  be  paid  out  of  it,  to  the  present  rector 
and  his  successors  for  the  time  being. 

With  regard  to  the  costs,  the  right  course  will  be  for  the 
corporation  to  pay  the  Petitioner's  costs,  who  must  have  come 
before  the  Court ;  and  that  Mr.  Millars  clients,  who  have  come 
and  have  not  sustained  their  case,  should  bear  their  own  costs.  ^ 
At  the  same  time,  considering  the  peculiarity  of  the  case,  I  should 
suggest  as  the  fair  course  that  the  corporation  should  pay  the  costs 
of  the  Petition,  and  that  the  costs  of  Mr.  Millar's  and  Mr.  Eohinsons 
clients  should  be  paid  out  of  the  fund. 

Solicitors  for  the  Petitioners :  Messrs.  Field,  Boscoe,  &  Co. 
'Solicitor  for  the  Vestry  of  St.  Peters :  Mr.  J.  B.  Batten. 
Solicitors  for  the  Corporation  of  Liverpool :  Messrs.  Torr,  Jane- 
ivay,  &  Tagart. 

Solicitors  for  the  Burial  Board:  Messrs.  Sharjpe,  Parkers,  & 
PritcJiard 
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Ex  ^arte  KECTOK  OF  ST.  MARTIN'S,  BIRMINGHAM.       v.-C.  M. 

Burial-ground—Eights  of  Rector — Freeliold  of  Churchyard — Burial  Fees — 

Lands  Clauses  Act — Receipt  of  ^'Rents  and  Profits  " — Trust  for  the  Use  of  the     JSlov.  18, 
Inhabitants — Additional  Ground  provided  hy  Rates — Dividends  on  Fund  in  — — 
Court. 

A  rector  who  has  enjoyed  the  right  to  burial  fees  from  a  burial-ground,  the 
freehold  of  which  is  vested  in  trustees,  is  the  person  entitled  under  sect.  70  of 
the  Lands  Clauses  Consolidation  Act  to  the  receipt  of  the  rents  and  profits. 

By  an  Act  of  Parliament  reciting  the  insufficiency  of  an  existing  church- 
yard, the  rector  and  churchwardens  and  certain  other  persons  were  consti- 
tuted trustees,  and  empowered  to  enlarge  the  existing  churchyard  and  to 
buy  land  for  an  additional  burial-ground,  to  be  conveyed  to  the  rector  and 
churchwardens  "  for  the  use  of  the  inhabitants  of  the  parish."  In  1849  a 
portion  of  the  land  purchased  under  the  Act  was  taken  by  a  railway  company, 
and  the  purchase-money  paid  into  Court  under  the  Lands  Clauses  Consolida- 
tion Act.    The  burial-gi-ound  was  subsequently  closed  for  burials  : — 

Held,  that,  inasmuch  as  the  land  was  intended  as  an  addition  to  the  church- 
yard, the  rights  of  the  rector  therein  were  the  same  as  his  rights  in  the  old 
churchyard,  so  far  as  they  were  not  affected  by  the  Act  under  which  the 
land  was  purchased,  and  that  he  was  entitled  to  the  dividends  on  the  fund  in 
Court  so  long  as  it  remained  there. 

T- HIS  was  a  Petition  for  payment  to  the  rector  of  St.  Martins, 
Birmingham,  of  the  dividends  on  a  fund  in  Court  representing  the 
purchase-money  of  a  portion  of  a  burial-ground  belonging  to  the 
parish  of  St.  Martin,  and  taken  by  the  London  and  North  Western 
Bailway  Company. 

By  an  Act  of  47  Geo.  3,  c.  xv.  (1807),  reciting  that  the  population 
of  the  extensive  town  of  Birmingham  had  of  late  years  considerably 
increased,  and  that  the  churchyard  or  burial-ground  belonging  to 
the  parish  of  St.  Martin  was  of  very  small  extent,  and  not  suf- 
•ficiently  large  for  the  interment  of  persons  who  died  in  the  said 
parish,  and  that  it  would  very  much  contribute  to  the  health  and 
accommodation  of  the  said  parish  if  the  said  churchyard  was  en- 
larged, and  if  certain  houses  and  buildings  surrounding  the  same 
were  taken  down,  and  the  ground  on  which  such  houses  and  build- 
ings then  stood  were  added  thereto ;  and  that  it  was  also  expedient 
that  an  additional  burial-ground  should  be  provided  for  the  use  of 
the  said  parish,  the  rector  and  churchwardens  and  certain  other 
persons  were  appointed  trustees  for  putting  the  Act  in  execution. 
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V.-C.M.    And  it  was  enacted  (sect.  11)  tliat  for  the  purpose  of  enlarging  the 
1870      said  churchyard,  and  for  providing  an  additional  cemetery  or  burial- 
Ex  parte    ground  for  the  use  of  the  inhabitants  of  the  said  parish,  the  said 
St  ^MAETra's  t^u^stees  should  have  full  power  and  authority  to  treat  and  agree- 
BiEMiNGHAM.  with  auy  person  or  persons  interested  in  any  messuages,  lands, 
tenements,  and  hereditaments  in  the  parish  of  Birmingham,  for  the- 
purchase  of  his,  her,  or  their  interest  therein.    The  Act  then  em- 
powered bodies  corporate,  and  trustees  for  persons  under  disability, 
and  persons  having  partial  interests  in  land,    to  contract  for,  sell, 
convey,  assign,  and  surrender  unto  the  rector  and  churchwardens  of 
the  parish  of  St.  Martin,  in  the  town  of  Birmingham,  in  trust  for 
the  inhabitants  of  the  said  parish,  all  his,  her,  and  their  right  and 
interest  in  and  to  the  same,  or  any  part  thereof,"  and  empowered 
such  persons  to  convey  the  interest  of  the  persons  in  remainder  or 
under  disability,  as  well  as  their  own  interest  in  the  land ;  and 
provided  that  the  quantity  of  land  to  be  purchased  by  virtue  of 
that  Act]  should  not  exceed  three  acres  in  the  whole.     By  sect.  18 
the  churchwardens  and  trustees  were  empowered  to  raise  money,, 
for  the  purchase  of  land  for  the  purposes  of  the  Act,  by  rates.  The 
Act  contained  no  provisions  as  to  burial  fees. 

The  trustees,  under  the  Act,  made  some  addition  to  the  then 
existing  churchyard,  and  purchased  an  additional  burial-ground 
at  or  near  Parh  Street,  Birmingham.  The  purchase-money  was  pro- 
vided by  rates  levied  over  the  entire  parish,  and  the  land  was  con- 
veyed to  the  rector  and  churchwardens,  and  the  rector  continued 
to  receive  the  same  fees  for  burials  there  as  he  had  received  for 
burials  in  the  old  churchyard. 

Under  the  provisions  of  two  Acts  of  Parliament,  passed  in 
1846,  which  incorporated  the  Lands  Glauses  Consolidation  Act,  the 
London  and  North  Western  Bailway  Comjoany  took  a  portion  of  the 
Parh  Street  burial-ground,  and  paid  the  purchase  and  compensa- 
tion money,  amounting  to  £2210  13s.  Sd.,  into  Court ;  and  by  an 
order  of  the  Court,  made  on  the  2nd  of  November,  1849,  upon  a 
Petition  of  the  then  rector  and  churchwardens  of  the  parish,  the  fund 
in  Court  was  directed  to  be  invested,  and  the  income  paid  to  the 
rector  and  churchwardens,  to  be  applied  by  them  for  the  purposes 
of  the  Act  of  47  Geo.  3,  c.  15.  The  money  was  accordingly  in- 
vested in  £2345  lis.  Eeduced  Annuities,  and  as  there  were  na 
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existing  purposes  of  the  Act  of  1807,  tlie  dividends  were  accumu-    V.-C.  M. 
lated,  and  now  amounted  to  £816  9s.  4d.  Keduced  Annuities.  1870 

The  Park  Street  burial-ground  was  closed  for  burials  by  an    Ex 'parte 
Order  in  Council  made  on  the  20th  of  March,  1857,  except  in  s^^artins 
certain  cases,  and  by  a  further  Order  it  was  absolutely  closed  from  Birmingham. 
the  month  of  July,  1859.    By  an  Order  in  Council,  dated  the  3rd 
of  February,  1858,  the  Corporation  oi  Birmingham  were  constituted 
a  burial  board,  and  they  provided  a  large  cemetery  outside  the 
town,  which  was  paid  for  by  means  of  rates  levied  for  the  purpose, 
and  the  rector  of  >S^i^.  MartirCs^  Birmingham,  received  burial  fees  on 
all  burials  in  the  new  cemetery  of  parishioners  of  St.  Martins. 

At  the  time  the  Farh  Street  burial-ground  was  formed  there 
was  a  building  adjoining  it,  which  was  then  used  as  a  chapel  of 
ease  for  the  parish  of  >S^/.  Martin.  On  the  1st  of  June,  1847,  a 
district  was  assigned  to  the  chapel  under  sect.  16  of  59  G-eo.  3, 
c.  134,  and  it  became  St.  Bartholomews  Church,  but  continued  to 
be  used  as  a  chapel  by  the  rector  of  St.  Martins  for  the  funerals 
of  his  parishioners  till  some  time  after  the  land  was  taken  by  the 
railway  company,  when  the  then  incumbent  of  St.  Bartholomew  s 
ceased  to  allow  it  to  be  so  used. 

The  rector  of  St.  Martins,  Birmingham,  presented  a  Petition 
praying  that  the  dividends  on  the  fund  in  Court  might  be  paid  to 
him  so  long  as  it  remained  there.  Another  Petition  was  presented 
by  certain  inhabitants  and  ratepayers  of  the  same  parish,  which 
prayed  that  the  income  of  the  fund  in  Court  might  be  applied  in 
keeping  the  ParTc  Street  burial-ground  in  repair,  and  in  defraying 
the  costs  of  pauper  funerals,  and  that  a  scheme  might  be  directed 
of  the  fund  and  the  dividends  thereon. 

Mr.  Cotton,  Q.C.,  and  Mr.  W.  P.  Beale,  for  the  rector  of  St, 
Martins : — 

This  case  differs  from  that  of  Ex  jparte  Bector  of  Liverjoool  (I), 
in  the  fact  that  here  the  freehold  of  the  burial-ground  is  not  in 
the  rector,  but  in  a  body  of  trustees ;  but  that  is  immaterial,  for 
no  one  but  the  rector  ever  received  anything  from  the  ground. 
The  rector  has  received  all  the  fees  for  burials ;  he  is  therefore,  on 
the  authority  of  In  re  St.  Pancras  Burial  Ground  (2),  entitled  to 

(1)  Ante,  p.  15.  (2)  Law  Eep.  3  Eq.  173. 
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V.-O.  M.    tlie  income  of  the  fund  in  Court  so  long  as  it  remains  there.  That 

1870      is  all  he  asks,  and  he  would  offer  no  opposition  to  laying  out  the 

EsTpaHe    money  in  land  to  be  held  on  the  same  trusts  as  the  old  burial- 

Kector  of    p-round.    A  trust  for  the  inhabitants  of  the  parish  does  not  exclude 
8t.  Martin  s,  °  ^ 
Birmingham,  the  rector :  Be^,  v.  Abney  (1). 

Mr.  Glasse,  Q.C.,  and  Mr.  Bardswell,  for  the  ratepayers : — 

The  case  is  entirely  distinct  from  that  of  Ex  ])arte  Bector  of 
Liverpool  (2).  The  simple  question  is,  to  find  out  who  is  entitled 
under  the  statute  under  which  the  burial-ground  was  bought. 
The  matter  does  not  come  before  the  Court  for  the  first  time, 
the  order  of  Vice-Chancellor  Shadwell,  which  directs  the  dividends 
to  be  paid  to  the  rector  and  churchwardens,  and  applied  by  them 
in  accordance  with  the  Act  of  Parliament,  being  still  in  force. 
The  freehold  is  not  in  the  rector,  and  the  land  itself  is  directed  to 
be  held  "in  trust  for  the  inhabitants  of  the  said  parish."  An 
order  cannot  be  made  to  give  the  income  to  the  rector,  merely 
because  it  is  not  known  what  else  can  be  done  with  it.  The  rector 
has  neither  legal  right  nor  custom,  and  if  there  is  any  difficulty  as 
to  the  disposal  of  the  fund,  the  proper  course  is  to  direct  a  scheme. 
The  equitable  freehold  being  in  the  inhabitants,  they  are  entitled 
to  all  the  fruits  which  ordinarily  belong  to  the  rector  from  the 
freehold  being  in  him :  Andrews  v.  Cawthorne  (3).  In  In  re  St 
Pancras  Burial  Ground  (4)  all  question  was  avoided  by  express 
statutory  provision. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Fellows,  for  the  vicar  and  church- 
wardens of  St.  Bartholomew' Sf  which  was  separated  from  St.  Martins 
for  ecclesiastical  purposes,  but  not  for  rating  purposes : — 

There  being  no  question  as  to  freehold  in  the  present  case,  the 
question  of  the  right  of  the  rector  resolves  itself  into  the  right  to 
receive  burial  fees.  It  is  admitted  that  the  rector  has  no  right  at 
Common  Law  to  receive  fees,  and  no  custom  is  set  up,  and  no 
statutory  right  is  given.  Therefore  whatever  fees  the  rector 
received  in  respect  of  the  land  were  for  reading  the  burial  service, 
and  he  could  not  have  insisted  on  doing  that  at  the  Parh  Street 

(1)  23  L.  J.  (M.  C.)  154.  (3)  Willes,  536. 

(2)  Ante,  p.  15.  (4)  Law  Rep.  3  Eq.  173. 
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burial-ground  after  St.  Bartholomew'' s  was  made  a  separate  district.    V.-C.  M. 
The  repair  of  tlie  Park  Street  ground  would  be  a  proper  applica-  1870 
tion  of  the  income,  and  any  surplus  might  well  be  applied  in     Ex  parte 

reduction  of  the  rates.    The  effect  of  Lord  Blandford's  Act  (58  sJ^^martin's, 

Geo.  3,  c.  45)  on  the  rights  of  the  rector  is  shewn  in  Goiigli  v.  Bibmingham. 
Jones  (1). 

Mr.  F,  A.  Lewin,  for  six  parishes  separated  from  St,  Martin's 
since  the  land  at  Farh  Street  was  bought. 

Mr.  Dalijy  for  the  churchw^ardens  of  St.  Martin's. 

Mr.  Maenagliten,  for  the  late  rector,  who  would  be  entitled  to 
ii  proportion  of  the  accumulation. 

Mr.  Wichens,  for  the  Attorney-General : — 

It  would  be  a  proper  course  to  direct  a  scheme  to  be  settled  in 
Chambers,  and  if  it  were  considered  that  the  rector  had  only  a 
moral  claim  that  would  be  considered  in  Chambers. 

Mr.  S^eed,  for  the  London  and  North  Western  Railway  Company. 
Mr.  Cotton,  in  reply  : — 

The  arguments  in  opposition  to  the  claim  of  the  rector  have 
•established  no  affirmative  title  in  any  one  else.  The  present  rate- 
payers have  no  rights  arising  out  of  rates  paid  by  former  ratepayers. 
The  trust  of  the  new  ground  was  for  burial  purposes,  and  it  was  in- 
tended that  the  new  ground  should  be  in  the  same  position  as  the 
old  churchyard.  The  case  is  governed  by  Ex  parte  Bector  of 
Liverpool  (2),  not  because  the  freehold  is  in  the  rector,  but  because 
it  is  vested  in  trustees  for  use  as  a  burial-ground. 


Sm  R.  Malins,  Y.C.,  after  reading  the  preamble  and  sect.  1 1 
of  the  Act  of  1807,  and  shortly  stating  the  general  effect  of  the 
Act,  continued: — 

The  object  of  the  Act  was  to  enlarge  the  churchyard,  and  to 
obtain  a  new  piece  of  ground  as  near  as  possible  to  it ;  and  the 
land  to  be  acquired  by  means  of  rates  was  to  be  conveyed  to  the 

(1)  11  W.  E.  107.  (2)  Ante,  p.  15. 
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V.-O.  M.    rector  and  churchwardens  in  trust  for  the  use  of  the  inhabitants, 
1870       The  Act  is  silent  as  to  fees  for  burials ;  I  must,  therefore,  hold 
Exparte    "^^^^  f^^s  from  the  new  burial-ground  were  to  be  in  the  same  posi- 
St  ^Mamtn's  from  the  old  churchyard.    There  is  no  evidence  as  to 

BiKMiNGHAM.  whcu  tho  laud  was  acquired  ;  but  it  must  have  been  soon  after  the 
Act  was  obtained,  probably  in  1809.  It  is  positively  stated  that 
all  the  fees,  from  1800  to  1849,  were  received  by  the  rector.  It  is 
argued  that  the  Act  provides  that  the  land  acquired  shall  be  held 
for  the  use  of  the  inhabitants  ;  but  for  wdiat  use,  except  for  providing 
an  additional  burial-ground  ?  So  that,  when  the  land  is  said  to  be 
acquired  for  the  use  of  the  inhabitants,  that  means  for  their  use  for 
burial  purposes.  Consequently,  the  land  is  simply  an  addition  to 
the  old  churchyard,  in  respect  of  which  the  rector  formerly  received 
fees.  The  rector  continued  to  receive  the  fees  from  this  addition 
till  a  new  state  of  things  arose  quite  unexpectedly,  and  the  London 
and  North  Western  Bailway  Com;pany  took  part  of  this  land  for  the 
construction  of  their  line.  The  purchase-money  was  paid  into  Court, 
and,  by  an  order  of  Vice-Chancellor  ShadweU,  it  was  directed  to  be 
applied  for  the  purposes  of  the  Act.  No  direction  was  made  as  to 
dividends,  and  there  being  no  purposes  of  the  Act  to  which  they 
could  be  applied  they  have  simply  accumulated,  and  make  part  of 
the  fund  in  Court.  The  question  I  have  now  to  determine  is,  who 
is  entitled  to  these  dividends.  The  rector  is  the  only  person  who 
ever  received  any  money  from  the  burial-ground.  The  parishioners 
had  the  right  to  take  the  dead  there  to  be  buried  ;  but  they  never 
had  any  right  to  receive  any  money,  and  the  rector  was  the  only 
person  who  ever  did  receive  any.  Only  last  week  I  had  a  some- 
what similar  case  before  me,  that  of  Ex  'parte  Bector  of  Liver- 
pool  (1).  In  that  case  the  rights  of  the  parties  were  rather  different,, 
and,  in  one  respect,  I  think,  rather  more  unfavourable  to  the  rector  ; 
the  burial-ground  having  been  long  closed  before  the  land  was 
taken,  and  the  rector  having  in  consequence  ceased  to  derive  any 
income  whatever  from  it.  In  that  case  I  had  to  decide  whether  the 
rector  or  any  one  else  was  entitled  to  receive  the  dividends  on  the 
fund  in  Court,  and  I  held  that  the  rector  was  entitled.  1  have 
asked  whether  there  is  any  intention  to  appeal  from  my  decision,, 
and  as  I  find  that  there  is  to  be  no  appeal,  I  must  conclude  that  my 

(1)  Ante,  p.  15. 
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decision  was  riglit.  In  the  present  case  tlie  land,  at  the  time  it  V.-C.  M. 
was  taken,  was  in  actual  use  for  burials,  and  the  fact  of  it  being  1870 
taken  caused  a  diminution  in  the  source  of  a  portion  of  the  rector's  Ex  parte 
income.  Therefore  it  seems  to  me  that  he  ought  to  receive  the  St^^rt^x's 
income  arising  from  the  money  in  Court,  inasmuch  as  it  represents  Birmingham. 
the  land  which  formed  a  previous  source  of  income.  But  it  is  said 
that  the  ground  was  originally  provided  by  money  derived  from 
rates,  and  therefore  the  ratepayers  are  entitled  to  some  interest 
therein.  It  appears  to  me  to  be  perfectly  immaterial  from  what 
source  the  money  was  derived,  but  it  was  justly  replied  that,  if 
I  thought  there  was  anything  in  that  argument,  I  must  return 
the  money  to  the  old  ratepayers  who  contributed  it,  not  to  the 
persons  who  happen  to  pay  rates  now.  Then  it  was  said  that  the 
money  might  be  applied  to  various  parish  purposes,  such  as  the 
expense  of  pauper  funerals  or  repairing  the  churchyard ;  but  no 
reason  whatever  was  shewn  why  the  parties  liable  to  these  charges 
should  be  relieved  out  of  this  fund.  I  am  at  a  loss  to  see  why 
taking  away  a  source  of  income  from  the  rector  must  not  be 
considered  an  important  circumstance.  I  must,  therefore,  hold  to 
the  view  which  I  expressed  in  Ex  parte  Bedor  of  Liverpool  (1), 
that  the  rector  is  the  only  person  who  has  made  out  any  title.  It 
has  been  said  that  the  ground  of  my  former  decision  was  that  the 
freehold  of  the  land  was  in  the  rector,  and  that  in  the  present  case 
the  freehold  is  in  a  body  of  trustees  ;  but  that  was  not  the  main 
ground  of  my  decision,  and  I  should  have  come  to  the  same  con- 
clusion if  there  had  been  no  question  of  freehold.  And  the 
rector  is  not  less  the  person  entitled  to  the  rents  and  profits  of 
the  land  by  reason  of  the  fact  that  the  legal  fee  is  vested  in  three 
other  persons,  who  have  no  right  to  receive  any  burial  or  other 
fees.  But  if  the  case  is  not  completely  covered  by  Ex  parte 
Bedor  of  Liverpool,  it  is  covered  by  In  re  St.  Pancras  Burial 
Ground  (2).  There  the  income  of  the  fund  was  directed  to 
be  divided  according  to  the  mode  of  division  of  the  burial  fees 
under  the  special  Act.  The  present  Act  makes  no  disposition  of 
burial  fees,  consequently  the  right  to  receive  them  remains  fixed 
by  the  Common  Law.  The  land  has  been  diminished  in  quantity, 
and  as  the  rector  was  entitled  to  all  the  profits  of  the  land,  he 
(1)  Ante,  p.  15.  (2)  Law  Eep.  3  Eq.  173. 
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T.-C.  M.    must  receive  the  dividends  on  the  fund  in  Court  so  long  as  it 
1870       remains  there.    The  case  has  been  fairly  and  properly  argued, 
Ex  parte  parties  are  entitled  to  their  costs,  which,  so  far  as  the 

St  ^Mabtin's  ^'^^^^^7  bound  to  pay  them,  must  be  paid  out  of  the  fund. 


BlEMINGHAM. 


Mr.  Cotton  said  it  might  be  questioned  whether  the  rector  of 
St.  Bartholomew  was  entitled  to  appear. 

The  Vice-Chancellok  considered  that  he  might  have  his  costs 
out  of  pocket. 

Solicitors  for  the  Eector  and  the  Churchwardens  of  St.  Martins : 
Messrs.  Mathews  &  Matheivs. 

Solicitors  for  the  Eatepayers  and  the  late  Eector :  Messrs.  Burton, 
Yeates,  &  Hart, 

Solicitors  for  the  Eector  of  St.  Bartholomew's :  Messrs.  Falloivs  & 
Whitehead,  agents  for  Messrs.  AUcock  &  Milward,  Birmingham. 

Solicitors  for  the  Attorney-General :  Messrs.  Baven  &  Bradley. 

Solicitors  for  the  six  other  Districts :  Messrs.  Allcoch  d'  Mihvard, 
Birmingham. 
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HAEYEY  V.  HALL. 

Practice — Injunction — Contempt — Motion  to  Commit — Amendment  of  Bill — 
Deltors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  4. 

An  injunction,  if  granted  upon  merits,  is  not  dissolved  'hj  amendment  of 
the  bill,  though  the  amendment  be  without  saving  the  injunction. 

An  order  was  made  on  a  Defendant  to  deliver  to  a  receiver  bills  and 
cheques,  "or"  to  pay  moneys  received  in  respect  of  them.  The  Defendant 
said  he  delivered  over  the  only  bill  in  his  possession,  and  that  he  had  cashed 
the  others,  but  did  not  say  whether  before  or  after  the  order;  and  then  said 
that  neglect  to  pay  over  the  moneys  (which  he  admitted  he  had  received) 
was  merely  making  a  default  in  payment  of  a  sum  of  money  within  the 
meaning  of  the  Debtors  Act,  1869,  sect.  4  : — 

Held,  that  the  Defendant  had  committed  a  clear  breach  of  the  order,  and 
that  the  DeUors  Act  had  no  application  ;  and  order  for  committal  accordingly. 

This  was  a  motion  to  commit  the  Defendant,  Alexander  Hall,  for 
breach  of  both  or  one  of  two  orders  made  in  the  canse,  and  dated 
respectively  the  9th  of  June,  1870,  and  the  21st  of  July,  1870. 

The  bill  was  filed  for  a  dissolution  of  the  partnership  between 
the  Plaintiff  Richard  Harvey  and  the  Defendant,  and  alleged 
(amongst  other  things)  that  the  Defendant  had  retained  certain 
cheques  and  bills  of  the  partnership.  By  the  order  of  the  9th  of 
June  an  injunction  was  granted  until  the  hearing  "or  further 
order;"  a  receiver  was  ordered  to  be  appointed,  and  the  Defen- 
dant was  ordered  to  deliver  over  all  moneys,  cheques,  bills,  notes, 
and  partnership  effects,  and  securities  in  his  hands,  to  the  receiver 
when  appointed.  The  receiver  was  appointed ;  and  by  the  order 
of  the  21st  of  July,  1870,  it  was  ordered  "  by  consent"  that  the 
Defendant  should,  within  four  days  after  service  of  the  order, 
deliver  to  the  receiver  the  said  bills  and  cheques,  "or  within  the 
time  aforesaid  pay  to  the  said  receiver  all  moneys  received  by 
him  or  any  person  or  persons  on  his  behalf  in  respect  of  such  bills 
or  cheques." 

Subsequently  to  the  injunction  writ,  which  was  dated  the  22nd 
day  of  June,  1870,  the  Plaintiff  obtained  at  tlie  EoUs  the  common 
order  to  amend,  but  without  saving  the  injimction. 

The  Defendant  put  in  his  answer,  dated  the  22nd  da}^  of 
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1870 
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V.-C.  B.  October,  1870,  and  therein  stated,  in  answer  to  an  interrogatory, 
1870       as  follows  :— 

Harvey  "  I  admit  that  I  have  received  cheques  on  account  of  the  firm,  .  .  . 
Hall  retained  the  same,  but  only  those  hereafter  mentioned 

  in  the  list  hereinafter  stated;  and  I  say  that  until  the  Plaintifi', 

who  had  the  key  of  the  safe  in  which  the  bills,  cheques,  and  other 
documents  of  the  partnership  were  kept,  refused  me  access  thereto, 
I  had  always  deposited  the  said  bills,  cheques,  and  other  docu- 
ments therein,  from  whence  the  cheques  were  duly  transferred  to 
the  bankers  to  our  account ;  but,  afterwards,  I  admit  that  I  retained 
certain  cheques  and  bills  of  exchange  (but  no  promissory  notes  or 
other  negotiable  instruments)  belonging  to  the  firm  ...  a  list  of 
all  which  I  subjoin,  and  all  of  which  have  been  collected  or  con- 
verted into  cash,  with  the  exception  of"  one  bill,  "which  my 
solicitor  has  duly  handed  over  to  the  solicitors  of  the  Plaintiff"  .  .  . 
The  list  is  as  follows :  (then  followed  a  list).  The  Defendant 
proceeded : — 

"  Under  the  circumstances  aforesaid  I  am  unable  to  pay  in  the 
said  cheques  to  the  bankers  .  .  .  and  to  deposit  the  said  bills  of 
exchange  in  the  safe  thereof;  but  I  admit  that  I  am  accountable 
in  respect  of  the  moneys  I  have  so  received  in  any  account  that 
may  be  hereafter  directed  by  this  honourable  Court  on  the  hearing 
of  this  suit,  and  not  before ;  and  I  say  that  if  any  order  at  Chambers 
has  been  made,  as  alleged  by  consent,  for  the  payment  of  such 
moneys  to  the  receiver,  .  .  .  neither  I  nor  my  solicitor  gave  any 
authority  for  such  consent,  and  I  refuse  to  be  bound  thereby ;  and 
the  Plaintiff  will  attach  me  at  his  peril,  as  I  decline  to  account 
until  there  shall  be  a  decree  for  an  account  in  this  suit." 

Mr.  Little,  Q.C.,  and  Mr.  Lindley,  for  the  motion: — 

The  moneys  have  been  received  by  the  Defendant,  and  not  paid 
by  hina  to  the  receiver.    This  is  a  clear  contempt. 

Mr.  George  Lovell,  for  the  Defendant : — 

The  injunction  is  gone  by  the  common  order  for  amending  the 
bill  having  been  obtained  without  saving  the  injunction  :  Home  v. 
Watson  (1). 

(1)2  Sim.  85. 
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The  order  of  the  9th  of  June,  1870,  ought  to  have  stated    v.-O.  B. 
within  what  time  the  bills  and  cheques  were  to  be  delivered,  in  1870 
accordance  with  Eule  1  of  the  G-en.  Ord.,  under  the  Debtovs  Act,  Hakvey 
1869,  of  the  7th  of  January,  1870,  and  therefore  is  inoperative.  j^J^^ 

The  order  of  the  21st  of  July,  1870,  was  in  the  alternative,  and   

thus  became  in  the  result  a  simple  order  for  the  payment  of 
moneys,  and  consequently  within  the  Debtors  Ad,  1869,  whereby 
the  jurisdiction  of  the  Court  to  commit  for  contempt  for  non- 
payment of  money  is  ousted :  HewitsonY,  Slierwin  (1).  In  Thomp- 
son V.  Dunn  (2)  Lord  Haiherley  distinguishes  between  the  cases  of 
partners  and  trustees,  and  says  :  "  The  case  of  a  partnership  stands 
on  a  different  footing,  for  there  no  use  can  be  made  of  the  account 
before  the  hearing." 

Mr.  Little,  in  reply 

Home  V.  Watson  (3)  was  under  the  old  practice. 

[The  Yice-Ohancelloe: — Where  an  injunction  has  been  granted 
on  the  merits,  it  is  not  lost  by  the  amendment  of  the  bill] 

As  to  the  Debtors  Act,  1869,  the  Defendant  was,  as  a  partner,  in 
a  fiduciary  capacity,  and  therefore  came  under  the  3rd  exception 
in  the  4th  section  of  that  statute. 

Mr.  Bacon,  Y.C. 

I  think,  Mr.  Little,  I  need  not  trouble  you  further. 

There  are  two  orders  in  this  cause,  one  of  them  made  after 
hearing  counsel  for  the  Defendant,  the  other  with  his  consent.  By 
the  former,  which  has  been  commented  on,  an  injunction  was 
ordered  to  the  hearing  or  further  order,  a  receiver  was  ordered  to 
be  appointed,  and  the  Defendant  was  ordered  to  deliver  over  to 
the  receiver  all  cheques,  moneys,  and  effects  belonging  to  the 
partnership.  The  second  v^as  more  pointed.  Some  interval 
elapsed,  during  which  the  order  directing  payment  over  was  not 
complied  with,  and  then,  by  consent,  the  Defendant  was  ordered  to 
do  one  of  two  things— either  to  deliver  to  the  receiver  the  bills 
and  cheques,  or  within  four  days  to  pay  all  moneys  received  by 

(1)  Law  Ticp.  10  Eq,  53.,  (2)  Law  Eep.  5  Ch.  573,  576. 

(3)  2  Sim.  85. 
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V.-O.  B.  him,  or  by  any  person  on  his  behalf,  in  respect  of  the  bills  and 
1870  cheques; 

Harvey  The  meaning  of  that  must  be,  that,  as  some  of  the  bills  were 
Hall      current,  these  bills  and  the  cheques  were  to  be  delivered  over  in 

  four  days ;  or  that,  if  the  cheques  had  been  cashed,  their  proceeds 

were  to  be  paid  over  within  the  same  period. 

By  these  orders  the  Defendant  is  clearly  bound.  The  circum- 
stance that  the  order  is  in  the  alternative  does  not  alter  its 
character  in  the  smallest  degree.  The  Defendant  s  answer  puts  the 
matter  beyond  the  possibility  of  question.  He  says :  "  I  admit,"  &c. 
[His  Honour  read  the  passage  extracted  above.]  But  he  does  not 
state  in  his  answer  whether  they  were  received  before  the  21st  of 
July— that  is  to  say,  whether  the  alternative  would,  at  that  date, 
have  had  a  direct  application,  or  whether  it  has  only  acquired  it 
since,  in  which  case  there  would  have  been  a  clear  breach  of  the 
order. 

The  order  for  committal  must  therefore  go. 

The  Debtors  Act,  1869,  has  no  application  to,  and  has  nothing  to 
do  with,  the  case.  If  the  Defendant  had  not  consented  to  the 
order,  the  matter  would  have  been  plain ;  but  as  he  did  consent, 
it  is  equally  plain.  The  service  of  the  order  has  been  duly  made. 
The  disobedience  to  the  order  is  clear,  and  has  been  duly  proved  ; 
and  the  Defendant  must  be  committed  for  the  contempt  which  he 
himself  admits. 

Mr.  Little  said  he  preferred  to  take  the  order  for  the  contempt 
in  respect  of  the  breach  of  the  second  order  only. 

The  Vice-Chancelloe  assented. 

Solicitors  for  the  Plaintiff:  Messrs.  Lawmnce,  Pleivs,  Boyer,  c& 
Balier. 

Solicitor  for  the  Defendant :  Mr.  /.  Cressy  Hall 
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MERCHANT  TAYLORS'  COMPANY  v.  ATTORNEY-  m.  b. 

GENERAL.  isto 

Charitahle  Devise — Gift  for  Purposes  not  exhausting  luJiole  Income — Swylus.      -^o^-  3,  4, 

A  testator  devised  certain  houses  and  tenements  to  the  Master,  Wardens, 
and  Commonalty  of  the  Company  of  Merchant  Taylors,  "  to  this  intent  and 
upon  this  condition,"  that  the  Master  and  Wardens  should  every  year,  out  of  the 
rents,  provide  for  tw^elve  poor  men  and  twelve  poor  women  of  the  city  of 
London  certain  garments  of  a  specified  price ;  and  he  directed  the  chamber- 
lain and  town  clerk  of  the  city  of  London  to  put  the  company  in  mind  and 
see  that  the  garments  were  given,  and  gave  to  them  for  so  doing  10s.  a  piece 
out  of  the  rents ;  and  so  that  the  whole  residue  of  the  rents  the  Master  and 
Wardens  should  maintain  and  gather  into  a  stock,''and  therewith  repair,  and 
if  need  be  rebuild  the  tenements  :  and  in  case  the  Master  and  Wardens  should 
be  remiss  and  negligent  in  delivering  the  said  garments,  then  he  willed 
that  the  parson,  churchwardens,  and  parishioners  of  St.  Michael's,  Cornhill, 
should  enter  upon  the  lands  and  tenements  and  hold  the  same,  "  to  this  intent 
and  upon  this  condition,"  that  they  should  bestow  the  yearly  rents  in  and 
upon  the  garments  of  the  twelve  poor  men  and  twelve  poor  women,  and  upon 
the  reparation  of  the  tenements,  and  the  said  20s.  to  the  chamberlain  and  town 
clerk.  At  the  death  of  the  testator  the  income  arising  from  the  tenements 
was  considerably  greater  than  was  required  for  the  charitable  purposes  ex- 
pressed in  the  will,  and  the  payment  of  the  20s.  to  the  chamberlain  and  town 
clerk,  and  subsequently  the  income  became  very  much  greater  : — 

Heldy  that  the  Merchant  Taylors^  Company  were  not  entitled  to  the  surplus 
for  their  own  benefit,  but  were  bound  to  apply  it  for  charitable  purposes. 

Attorney- General  v.  Wax  Chandlers'  Com>pany  (1)  distinguished  and 
explained. 

DONKYN,  formerly  a  member  of  the  Company  of 
Merchant  Taylors,  in  the  city  of  London,  made  his  will,  dated  the 
1st  of  December,  1570,  and  the  language  of  such  will,  with  the 
spelling  modernised,  was  as  follows  : — 

"  This  is  the  last  will  and  testament  of  Boheri  Donhyn,  citizen 
and  merchant  taylor,  of  London,  concerning  the  order,  devise,  and 
disposition  of  all  and  singular  my  lands,  tenements,  and  heredita- 
ments whatsoever  they  be,  whereof  I  am  seised  of  an  estate  in  fee 
simple,  situate,  lying,  and  being  within  the  parisjj  of  St.  Botolph 
Without,  Bishojpsgate,  of  London,  rented  yearly  at  £26  or  there- 
abouts, and  of  all  other  my  lands,  tenements,  and  hereditaments 

(1)  Law  Kep.  8  Eq.  452 ;  Ibid.  5  Ch.  503. 
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lying  elsewhere  within  the  said  city  of  London,  in  manner  and  form 
following  (that  is  to  say)  :  First,  all  that  my  messuage  or  house^ 
with  all  singular  commodities  and  appurtenances  thereto  belong- 
ing, which  the  9th  day  of  October,  in  the  year  of  our  Lord  God 
1568,  I  purchased  of  the  Com]pany  of  vVaterbearers  in  London^ 
being  now  rented  at  £4  by  the  year,  I  give  and  devise  unto  the 
parson  and  churchwardens  of  the  parish  church  of  St.  Michael  in 
Cornhill,  in  London,  for  the  time  being,  and  to  their  successorSj. 
parson  and  churchwardens  of  the  said  parish  church,  for  ever,  to^ 
this  intent,  that  the  parson,  churchwardens,  and  parishioners  of  the 
said  parish,  or  some  of  them,  shall,  with  the  profits  thereof,  provide^ 
and  give  every  week,  weekly  on  the  Sunday  for  ever,  one  dozen  of 
penny  bread  with  the  wantage  in  the  church  to  and  amongst  tho 
poorest  householders  of  the  said  parish  where  most  need  shall 
appear,  and  2  shillings  of  the  rest  of  the  rent  I  give  to  the  church^ 
wardens  for  their  pains,  and  the  whole  rest  of  the  rent  I  will  shall 
be  reserved  to  the  maintenance  of  the  reparations  of  the  said  house.. 
Item :  I  give  and  devise  all  my  lands,  tenements,  and  gardens,- 
with  their  appurtenances,  in  the  said  parish  of  St.  Botolph,  called  or 
known  by  the  name  of  Bell  Alley,  unto  the  Master,  Wardens,  and 
Commonalty  of  the  Company  Mystery  of  Merchant  Taylors,  in  the 
city  of  London,  and  to  their  successors,  for  ever,  to  this  intent  and 
upon  this  condition,  that  they  the  said  Master  and  "Wardens  of  the 
said  company,  or  some  of  them,  and  their  successors,  shall  yearly, 
every  year,  for  ever,  of  and  with  the  rents  and  profits  of  the  said, 
lands,  tenements,  and  gardens  in  the  said  parish  of  St.  Botoljph 
Without,  Bishopsyate,  aforesaid,  provide,  buy,  and  give,  or  cause  to 
be  provided  and  given,  unto  12  poor  men  inhabiting  within  the 
city  of  London,  being  of  honest  fame  and  name,  such  as  they  shall 
think  thereof  to  have  most  need,  without  favour  or  affection,  the- 
number  of  12  gowns  of  Welsh  frieze  of  the  price  of  16  pence  the 
yard,  12  shirts  of  the  value  of  2  shillings  each  shirt,  and  12  pair  of 
shoes  of  12  pence  the  pair  (that  is  to  say) :  to  each  poor  man 
one  frieze  gown,  one  shirt,  and  one  pair  of  shoes,  and  that  there 
be  7  yards  of  the  same  frieze  to  each  such  gown  ;  and  so  that  they  do' 
also  provide,  buy,  and  give,  or  cause  to  be  provided  and  given 
yearly  for  ever,  of  and  with  the  rents  and  profits  of  the  same  lands, 
tenements,  and  gardens,  unto  12  poor  women  of  honest  conver- 
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sation  and  in  good  name  and  fame,  such  as  they  the  said  Master      M.  E. 

and  Wardens  shall  think  to  have  most  need  thereof,  without  favour  1870 

or  affection,  the  number  of  12  cassocks  of  like  frieze  and  of  like  meechant 

price,  and  also  12  smocks  of  20  pence  the  piece,  and  12  pair  of  shoes  qq^^^ 

of  12  pence  the  pair,  that  is,  to  each  of  those  12  poor  women  one  ^. 

^  ^  Till  Attornet- 

cassock  of  frieze,  one  smock,  and  one  pair  of  shoes,  and  that  there  Genekal. 

be  5  yards  and  a  half  of  the  same  to  every  such  cassock ;  and  that 
the  said  12  gowns  and  12  cassocks  be  delivered  yearly  to  the  said 
number  of  poor  men  and  women,  ready  made,  together  with  the 
shirts,  smocks,  and  shoes  afore  appointed  at  the  Feast  of  the  Birth 
of  our  Lord  God,  without  any  further  delay ;  and  to  the  intent  that 
the  said  12  poor  men's  gowns,  with  their  shirts  and  shoes,  and  12 
poor  women's  cassocks,  with  their  smocks  and  shoes,  may  be  the 
better  seen,  performed,  and  delivered,  according  to  my  mind  and 
intent,  and  the  condition  in  that  behalf  appointed  for  ever,  I  do 
instantly  herein  require  and  pray  the  chamberlain  of  the  city  of 
London,  and  the  town  clerk  of  the  same  City  for  the  time  being, 
and  their  successors,  that  they  will  yearly,  at  the  Feast  of  All 
Saints,  call  upon  and  put  in  mind  the  said  Master  and  Wardens  of 
the  said  Comj^any  of  Merchant  Taylors,  and  look  that  the  said  12 
poor  men's  gowns  and  their  shirts  and  shoes,  and  12  poor  women's 
cassocks  and  their  smocks  and  shoes,  be  justly  and  truly  given  and 
yearly  bestowed  according  to  my  mind  and  devise  in  this  my 
present  testament  before  declared :  and  I  give  to  the  same  cham- 
berlain and  town  clerk,  and  their  successors,  chamberlain  and  town 
clerk  of  the  said  City  for  the  time  being,  for  ever,  for  their  labour 
and  pains  to  be  taken  in  that  behalf,  10  shillings  a  piece  yearly  for 
ever  at  the  Feast  of  Christmas,  to  be  received  at  the  hands  of  the 
Master  and  Wardens  of  the  said  Com^pany  of  Merchant  Taylors  out 
of  the  issues,  rents,  and  profits  of  the  said  lands,  tenements,  and 
gardens  in  the  said  parish  of  St.  Botol^ph  ;  and  so  that  the  whole 
residue  of  the  said  rents  and  profits  of  the  said  lands,  tenements, 
and  gardens,  they  do  maintain  and  gather  yearly  into  an  whole 
stock,  and  therewith  do  and  keep  the  reparations  of  the  said  tene- 
ments to  them  devised,  and  if  need  be  new  build  the  same  as  to 
their  discretions  need  shall  appear,  as  the  same  stock  will  fall  out : 
and  in  case  the  said  Master  and  Wardens  of  the  said  Company  of 
Merchant  Taylors  for  the  time  being  shall  be  remiss  and  negligent 
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in  performing  and  delivering  the  said  12  poor  men's  gowns  and 
their  said  12  shirts  and  12  pair  of  shoes,  and  the  said  12  poor 
women's  cassocks  and  their  12  smocks  and  12  pair  of  shoes  before 
appointed  according  to  the  purport  hereof,  and  my  true  meaning 
in  this  my  testament  declared  that  then  as  now  and  now  as  then  I 
will  that  the  said  parson,  churchwardens,  and  parishioners  of  the 
said  parish  church  of  St.  Michael-upon-Gornhill  aforesaid  shall 
enter  upon  the  same  lands,  tenements,  and  gardens  before  to  the 
said  Company  of  Merchant  Taylors  appointed,  and  the  same  shall 
hold  to  them  and  their  successors,  parson,  churchwardens,  and 
parishioners  of  the  parish  church  aforesaid  for  ever,  to  this  intent 
and  upon  condition  that  they  the  said  churchwardens  and  their 
successors  shall  bestow  the  yearly  rents  and  profits  of  the  said 
lands,  tenements,  and  gardens  in  and  upon  the  said  12  poor  men's 
gowns  and  12  poor  women's  cassocks,  and  upon  their  shirts,  smocks, 
and  shoes  before  appointed  to  be  given,  and  upon  the  reparations 
of  the  same  tenements  and  gardens,  and  the  said  20  shillings  to  the 
chamberlain  and  town  clerk  of  the  same  City  for  the  time  being- 
yearly,  putting  the  said  churchwardens  and  parishioners  of  St. 
MichaeTs  aforesaid  in  mind  of  the  conditions  before  expressed." 

The  testator  died  shortly  after  the  date  of  his  will. 

The  sums  charged  by  the  will  on  the  hereditaments  devised  to 
the  Plaintiffs  amounted  to  £14  8^.,  to  which  was  to  be  added  the 
sum  of  £1  or  thereabout  for  the  cost  of  making  up  the  gowns  and 
cassocks  in  the  will  mentioned. 

From  the  accounts  commenced  to  be  kept  by  the  Plaintiffs 
shortly  after  the  testator's  decease,  it  appeared  that  the  income 
derived  from  the  said  hereditaments  in  the  year  1571-72  was 
£24  18s.,  and  that  the  payments  in  respect  of  the  charges 
amounted  in  that  year  to  £15  7s.  In  addition  to  such  payments, 
a  contribution  was  made  from  time  to  time  out  of  the  rents  and 
profits  of  the  said  devised  hereditaments  toward  the  reparation  of 
the  buildings  forming  part  thereof,  and  of  other  buildings  in  the 
city  of  London  also  vested  in  the  Plaintiffs.  The  amount  of  such 
contribution  was,  however,  not  nearly  sufficient  to  exhaust  the 
residue  of  the  rents  and  profits  of  the  devised  hereditaments. 
Since  the  death  of  the  testator,  the  annual  income  of  the  property 
had  very  largely  increased.    From  the  death  of  the  testator  down 
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to  Christmas,  1862,  the  Plaintiffs  never  doubted  that  they  were  M.R. 
absolutely  entitled  to  the  surplus  rents  of  the  devised  heredita-  1870 

ments,  and  accordingly  they  carried  such  surplus  to  the  credit  of  Meechant 

their  corporate  account.  In  the  early  part  of  1863,  however,  the  q^^^^^ 
Charity  Commissioners  raised  a  question  whether  the  Plaintiffs 

•  1   1         1  1      p      1    •  Attorney- 

were  entitled  to  take  such  surplus  for  their  own  use,  and  suggested  General. 
that  the  same  was  applicable  to  charitable  purposes,  and  ought  to 
be  accounted  for  to  them.    Since  that  time  the  Plaintiffs  had 
invested  and  accumulated  such  surplus,  and  accounted  for  the  same 
to  the  Charity  Commissioners. 

The  Plaintiffs  now  filed  a  bill  against  the  Attorney-General, 
containing  allegations  to  the  effect  hereinbefore  stated,  and  pray- 
ing for  a  declaration  that  the  Plaintiffs  were  entitled  for  their  own 
use  to  the  clear  surplus  income  of  the  devised  property,  and  the 
accumulations  thereof,  subject  only  to  their  making  such  specific 
payments  thereout  as  in  the  will  mentioned. 

The  Attorney-General  demurred. 

Mr.  Jessel,  Q.C.,  and  Mr.  Wichens,  for  the  demurrer: — 

The  Plaintiffs  will,  no  doubt,  rely  on  the  recent  case  of  Attorney' 
General  v.  Wax  Chandlers'  Company  (1) ;  but  we  say  that  the 
present  case  is  distinguishable  on  the  following  grounds : — First, 
the  gift  over  here  is  to  the  parson  and  churchwardens  of  St. 
Michael's,  Cornhill,  who  cannot  take  beneficially.  In  the  case  of 
the  Wax  Chandlers'  Comjpany  the  gift  over  was  to  the  next  of  kin 
of  the  testator.  Moreover,  the  parson  and  churchwardens  are 
expressly  directed  to  hold  what  they  take  in  exactly  the  same 
manner  as  the  Merchant  Taylors'  Company.  Secondly,  there  is  no 
expression  of  intention  to  benefit  the  Plaintiffs,  such  as  there  was 
in  the  will  which  was  the  subject  of  litigation  in  Attorney-General 
V.  Wax  Chandlers'  Company.  Thirdly,  the  Court  came  to  the 
conclusion  that  the  intention  of  the  testator  in  that  case  was  to 
give  the  lands  to  the  Wax  Chandlers'  Company  upon  condition 
of  their  paying  a  certain  sum  annually  to  charitable  purposes  ;  and 
consequently,  when  the  Wax  Chandlers  Company  accepted  the  gift, 
they  were  bound  ever  afterwards  to  pay  this  annual  sum,  even 
although  the  annual  income  might  not  amount  to  so  much.  Here 

(1)  Law  Rep.  8  Eq.  452 ;  Ibid.  5  Ch.  503. 
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there  is  a  plain  gift  upon  trust,  not  upon  condition ;  tlie  company 
are  required,  after  making  the  charitable  payments,  to  accumulate 
the  "  whole  residue,"  and  apply  the  accumulations,  as  required, 
in  repairing  and  rebuilding  the  devised  tenements. 

Our  argument  is  much  supported  when  regard  is  had  to  the 
previous  gift  in  the  same  will  to  St.  MicJiaeTs,  Cornhill. 

The  law  on  the  subject  is  accurately  laid  down  by  Lord  Justice 
Turner  in  the  case  of  Attorney-General  v.  Corporation  of  Beverley  (1). 
He  says :  "  It  is  now  well  settled  that  if  the  whole  amount  of  the  rents 
and  profits  of  an  estate,  as  they  stand  at  the  time,  be  given  to  a 
charity,  the  charity  is  entitled  to  the  benefit  of  any  increase  in 
those  rents  and  profits,  the  disposition  of  the  whole  rents  and 
profits  being  considered  to  amount  to  a  disposition  of  the  estate ; 
and  (although  I  am  aware  of  no  case  to  that  effect)  I  presume  that 
the  same  r.ule  would  be  applied  if  a  portion  of  the  rents  and  profits, 
not  given  to  a  charity,  be  wholly  dedicated  to  the  exoneration  of 
the  portion  of  the  rents,  which  is  so  given,  from  burdens  which 
would  otherwise  fall  upon  it." 

In  the  case  of  Attorney-General  v.  Wax  Chandlers^  Company  (2), 
it  was  contended  that,  where  a  portion  of  the  rents  was  devised  to  a 
charity,  and  the  surplus  was  directed  to  be  applied  in  repairs,  the 
whole  was  given  to  charity.  That  can  no  longer  be  argued ;  but 
the  case  cited  shews  that,  prima  facie^  such  a  gift  is  a  gift  of  the 
whole  to  charity,  and  that  it  requires  something  in  the  will  to  get 
rid  of  the  prima  facie  meaning  of  the  words.  Here  there  is 
nothing  of  the  kind ;  on  the  contrary,  the  whole  context  shews 
that  the  prima  facie  meaning  is  the  true  one. 

Sir  Boundell  Pahner,  Q.C.,  Sir  B.  Baggallay,  Q.C.,  and  Mr. 
Coohson,  for  the  bill : — 

We  say  that  the  case  is  governed  by  Attorney-General  v.  Wax 
Chandlers  Company, 

Eirst,  it  is  said  that  the  gift  over  is  to  the  parson  and  church- 
wardens of  St.  MicliaeVs,  who  cannot  take  beneficially ;  but  that 
remark,  however  true,  does  not  affect  the  construction  of  the  pre- 
vious gift.  The  Plaintiffs,  as  we  contend,  are  to  take  for  them- 
selves whatever  is  not  required  for  the  charitable  purposes  pointed 

(1)  6  D.  M.  &  a.  256,  265.        (2)  Law  Kep.  8  Eq.  452 ;  Ibid.  5  Ch.  503. 
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out  by  the  testator ;  and  in  like  manner  tlie  parson  and  church- 
wardens will  take  under  the  gift  over,  not  for  themselves,  but  for 
the  parishioners  whom  they  represent,  whatever  is  not  required 
for  such  purposes.  The  case  of  Attorney-General  v.  Wax  Chandlers^ 
Gomjpany  (1)  decides  that  a  dedicc^tion  of  a  fund  for  the  repair  of 
tenements,  the  rents  of  which  are  partly  devised  to  a  charity,  is 
mot  a  charitable  gift.  That  being  so,  the  Plaintiffs  are  entitled  to 
whatever  is  not  wanted  for  the  charity,  until  a  forfeiture  occurs ; 
^nd  when  that  occurs,  the  parson  and  churchwardens  will  take  the 
same  surplus,  not  for  the  charitable  purposes  pointed  out  by  the 
testator,  but  for  the  general  purposes  of  the  parish. 

Next,  it  is  said  that  there  is  no  expression  of  intention  to 
benefit  the  Plaintiffs.  In  the  case  of  the  Wax  Chandlers'  Company 
there  was  a  gift  to  the  officers  of  the  company  ;  and  it  was  there 
a-sked  whether  it  could  be  supposed  that  these  officers  were 
intended  to  have  a  benefit,  while  the  company,  to  whom  the  gift 
was  made,  and  who  would  have  all  the  trouble  of  administering  it, 
were  to  have  nothing.  That  remark  applies  here  d  fortiori ;  for 
while  the  testator  provides  carefully  for  the  remuneration  of  the 
town  clerk  and  chamberlain  of  the  city  of  London,  and  church- 
wardens, he  gives  nothing  to  the  Plaintiffs  or  their  officers,  unless 
they  take  the  surplus. 

Thirdly,  it  is  said  that  the  gift  to  the  Wax  Chandlers'  Comjpany 
was  upon  condition,  while  here  it  is  upon  trust.  But  the  words 
employed  by  the  testators  in  the  two  cases  are  almost  identical. 
In  Attorney-General  v.  Wax  Chandlers'  Company,  the  company 
were  to  have  the  rents  "  for  this  intent  and  purpose,  and  upon  this 
condition,"  that  they  should  yearly  distribute  £8 ;  and  the  "  rest " 
of  the  rents  and  profits  was  to  be  bestowed  upon  repairs.  Here 
property  is  given  to  the  Plaintiffs  "  to  this  intent  and  upon  this 
condition,"  that  out  of  the  rents  they  should  provide  certain 
things,  and  so  that  the  "whole  residue"  be  applied  towards 
rebuilding  and  repairs.  It  is  wholly  immaterial  whether  the 
duty  imposed  is  to  be  performed  out  of  the  rents  or  by  a  gift  of 
sums  wholly  independent  of  the  rents. 

[They  referred  to  Thefford  School  Case  (2) ;  Mayor  of  Bever- 
ley V.  Attorney- General  (3)  ;  Mayor  of  Southmolton  v.  Attorney- 

(1)  Law  Eep.  5  Ch.  503.  (2)  8  Eep.  130  b.         (3)  6  H.  L.  0.  310. 
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1870      General  v.  Dean  and  Canons  of  Windsor  (3).] 

Meechant  _  .  t 

Taylors'        Mr.  Jessel,  m  reply. 
Company 

V. 

Attoeney-  ~ 
Geneeal. 

Nov.  9.   Lord  Eomilly,  M.K.  : — 

In  this  case  it  seems  to  me  that  the  only  question  is,  whether 
it  is  goyerned  by  the  case  of  the  Wax  Chandlers'  Comjoany, 
Having  considered  the  very  able  arguments  which  have  been 
addressed  to  me,  I  am  of  opinion  that,  although  the  case  of  the 
Wax  Chandlers'  Com^pany  was  correctly  decided,  if  I  may  be  per- 
mitted to  say  so,  both  by  the  Lord  Chancellor  and  myself,  the 
present  case  is  quite  distinct  from  it,  and  that  upon  the  very 
principle  upon  which  the  Wax  Chandlers'  case  was  determined, 
,  the  interest  given  to  the  Plaintiffs  cannot  be  held  to  be  an  absolute 
interest. 

It  is  necessary  that  I  should  state  a  little  in  detail  my  view  of 
the  reasons  for  these  different  decisions,  because  it  is  important  to 
be  understood  that  it  was  not  intended  by  me,  and  if  I  may 
venture  so  to  say,  by  the  Lord  Chancellor,  in  the  Wax  Chandlers' 
case,  to  unsettle  any  previous  decisions,  or  to  determine  anything 
which  had  not  been  previously  determined.  The  principle  to 
which  I  referred  [in  the  Wax  Chandlers'  case  (4)  was  this :  I  said, 
"Here  is  a  will,  upon  which  you  must  ascertain  whether  the 
property  is  given  in  trust  to  charity,  or  whether  it  is  given  upon 
condition  of  paying  certain  sums  for  the  benefit  of  the  charity. 
If  it  is  given  in  trust  for  the  charity,  then  the  charity  takes  the 
whole,  with  all  the  accumulations.  If  it  is  given  to  a  person  upon 
condition  that  he  gives  something  to  a  charity,  which  does  not 
necessarily  exhaust  the  whole  of  the  income  of  the  property,  then 
there  is  a  gift  to  the  devisee,  and  he  takes  the  surplus." 

I  entirely  assent  to  the  view  which  was  taken  by  Lord  Justice 
Turner  in  the  passage  which  was  cited.  It  is  proper  to  observe 
that,  if  a  person  gives  in  any  will  certain  property  to  a  company 
in  trust,  to  apply  the  rents  of  that  property  (which  means  all  the 

(1)  5  H.  L.  C.  1.  (3)  8  H.  L.  C.  369. 

(2)  2  Jac.  &  W.  294.  (4)  Law  Eep.  8  Eq.  452. 
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rents  of  that  property)  to  a  certain  charity,  and  if  that  charity  M.  R. 
does  not  exhaust  the  whole  of  it,  the  property  is  given  to  chari-  1870 
table  purposes,  and  the  remainder  must  be  applied  to  charitable  Merchant 
purposes,  either  cy-]pres  for  the  extension  of  that  charity  itself,  or,  company 
if  that  fails,  and  it  cannot  be  so  applied,  then  it  being  all  given  to  ^rj^rj^Q^^-^-^ 
a  charity,  it  must  be  assigned  by  the  sign  manual  or  the  like  to  General. 
certain  charitable  purposes.  ' 

Now  this,  I  think,  is  very  clearly  the  nature  of  the  gift  in  the 
present  case.  In  the  first  place,  it  is  to  be  observed  that  there  is 
here  no  gift  to  anybody  of  any  beneficial  interest,  which  there 
was  in  the  Wax  Chandlers  case.  The  testator  begins  by  giving 
certain  property  at  once  to  "  the  parson  and  churchwardens  of  the 
parish  church  of  Si.  Michael  in  Cornhill,  in  London,  for  the  time 
being,  to  this  intent,  that  the  parson,  churchwardens,  and  parish- 
ioners of  the  said  parish,  or  some  of  them,  shall,  with  the  profits 
thereof,  provide  and  give  every  week,  weekly,  on  the  Sunday,  for 
ever,  one  dozen  of  penny  bread,  with  the  wantage  in  the  church, 
to  and  among  the  poorest  householders  of  the  said  parish,  where 
most  need  shall  appear ;  and  2  shillings  of  the  rest  of  the  rent  I  give 
to  the  churchwardens  for  their  pains,  and  the  whole  rest  of  the  rent 
I  will  shall  be  reserved  to  the  maintenance  of  the  reparations  of 
the  said  house."  As  it  was  very  properly  argued,  nobody  can 
dispute,  nor  has  it  been  otherwise  contended,  that  with  respect  to 
this  gift  the  whole  of  it  was  given  to  charity  :  it  was  a  distinct  and 
clear  gift  of  the  whole  to  charity.  It  says  that  the  rents  are  to  be 
so  applied,  and  even  if  the  repairs  do  not  take  the  whole  of  the 
remainder  of  the  rents,  yet  the  property  is  given  to  charity.  It 
may  be  a  question  how  that  surplus  is  to  be  applied ;  but  this  is 
certain,  that  the  churchwardens  and  parishioners  cannot  themselves 
take  the  benefit  of  it  personally. 

Then  comes  the  next  gift,  and  it  resembles  the  first  very  much. 
The  testator  gives  all  his  lands  in  Bell  Alley  to  "the  Master, 
Wardens,  and  Commonalty  of  the  Company  or  Mystery  of  Merchant 
Taylors  in  the  city  of  London,  to  tliis  intent  and  upon  this  con- 
dition," (that  makes  it  important  to  see  whether  what  follows 
really  is  a  condition  or  a  trust)  "  that  they  the  said  Master  and 
Wardens  of  the  said  company,  or  some  of  them,  and  their  suc- 
cessors, shall  yearly,  every  year,  for  ever,  and  with  the  rents  and 
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profits  of  the  said  lands^  tenements,  and  gardens  in  the  said  parish 
of  St.  Botolj^h  Without^  Bishojpsgate,  aforesaid,  provide,  buy,  and 
give,  or  cause  to  be  provided  and  given,  unto  12  poor  men  12  gowns," 
and  so  on,  specifying  certain  things ;  and  then  he  proceeds  :  "  and 
to  the  intent  that  the  said  12  poor  men's  gowns,  with  their  shirts 
and  shoes,  and  12  poor  womens'  cassocks,  with  their  smocks  and 
shoes,  may  be  the  better  seen  performed  and  delivered  according 
to  my  mind  and  intent,  and  the  condition  in  that  behalf  appointed 
for  ever,  I  do  instantly  herein  require  and  pray  the  chamberlain  of 
the  city  of  London,  and  the  town  clerk  of  the  same  City  for  the 
time  being,  that  they  will  yearly,  at  the  Feast  of  All  Saints,  call 
upon  and  put  in  mind  the  said  Master  and  Wardens  of  the  said 
Company  of  Merchant  Taylors,  and  look  that  this  is  done ;  and  I 
give  to  the  said  chamberlain  and  town  clerk  for  the  time  being  for 
ever,  for  their  labour  and  pains  to  be  taken  in  that  behalf,  10  shil- 
lings a  piece  yearly  for  ever  at  the  Feast  of  Christmas,  to  be  received 
at  the  hands  of  the  Master  and  Wardens  of  the  said  Company  of 
Merchant  Taylors  out  of  the  issues,  rents,  and  profits  of  the  said 
lands,  tenements,  and  gardens  in  the  said  parish  of  St.  Botolph, 
and  so  that  the  whole  residue  of  the  said  rents  and  profits  of  the 
said  lands,  tenements,  and  gardens  they  do  maintain  and  gather 
yearly  into  a  whole  stock,  and  therewith  do  and  keep  the  repara- 
tions of  the  said  tenements  to  them  devised,  and,  if  need  be,  rebuild 
the  same  as  to  their  discretions  need  shall  appear  as  the  same  stock 
will  fall  out."  It  is  expressly  stated  that  the  whole  of  the  rents 
are  to  be  so  applied.  There  is  first  the  gift  to  provide  these  gowns 
and  other  articles  out  of  the  rents,  then  they  are  to  pay  the 
chamberlain  and  town  clerk  of  the  city  of  London,  who  are  to  see 
that  they  perform  the  trust,  the  sum  of  10s.  -cash  out  of  the  rents, 
and  the  whole  of  the  remainder  of  the  rents  are  to  be  accumu- 
lated into  a  stock  to  be  applied  in  repair  of  the  property,  and  also, 
if  necessary,  rebuilding.  So  that  there  is  an  express  trust  of  every 
penny  of  the  rents  so  received,  and  although  the  words  "upon 
this  condition"  are  used,  the  condition  simply  is,  that  they  so 
apply  the  whole  of  the  produce  of  the  property  so  given  to 
them. 

Now  this  is  a  matter  of  extreme  importance  to  be  observed,  that 
if  the  rents  should  fall  short,  the  Merchant  Taylors'  Comj^any  are 


VOL.  XI.] 


EQUITY  CASES. 


45 


not  bound  to  pay  anything  out  of  their  own  pocket ;  they  are      M.  R. 

only  bound  to  apply  the  rents,  and  if  from  any  cause  whatever  the  1870 

rents  should  happen  to  be  diminished  to  one  half,  then  they  are  mebchant 

only  to  do  what  the  rents  will  enable  them  to  do,  and  nothing  further.  Qo^p^^y 

In  the  Wax  Chandlers'  case  it  was  iust  the  contrary :  there  the  ^• 

.  1,1  Attorney- 

company  were  obliged  to  pay  a  certain  sum  whether  the  rents  General. 

were  sufficient  or  not :  that  was  an  obligation  imposed  on  their 

taking  the  property.    Before  I  refer  to  that,  I  will  notice  the  gift 

over  in  the  present  case.  The  gift  over  here  is,  that  if  the  Merchant 

Taylors'  Company  fail  in  doing  what  the  testator  prescribes,  then 

it  is  desired  that  "  the  parson,  churchwardens,  and  parishioners  of 

the  said  parish  church  of  St.  Miehael-upon-Cornhill  shall  enter 

upon  the  property,  and  the  same  shall  hold  to  them  to  this  intent 

and  upon  condition  that'  they  "  shall  do  exactly  the  things  which 

are  before  mentioned :  that  they  shall  bestow  the  yearly  rents  and 

profits  upon  the  charitable  purposes,  and  that  the  chamberlain 

and  town  clerk  shall  also  have  20s.  for  seeing  that  this  duty  is 

performed ;  so  that  I  find,  properly  speaking,  no  condition  at 

all :  it  is  nothing  more  than  a  gift  of  the  rents  and  profits  of  the 

property,  which  are  to  be  applied  for  certain  charitable  objects,  and 

nothing  else. 

Now  observe  what  was  the  state  of  things  in  the  Wax  Chandlers' 
case.  In  the  first  place,  the  whole  of  the  property  is  given  there 
to  the  testator's  relations.  The  will  begins  by  so  giving  it.  The 
property  in  question  is  given  to  William  Kendall,  the  testator's 
son,  and  to  the  heirs  of  his  body  lawfully  begotten,  so  that  he  had 
the  absolute  power  of  controlling  the  whole  if  he  thought  fit.  It 
was  an  estate  tail ;  he  might  have  suffered  a  recovery  and  have 
obtained  the  whole  of  the  property  :  "  And  for  default  of  such  issue 
I  will  that  the  Master,  Wardens,  and  Commonalty  of  the  Mystery 
of  the  Wax  Chandlers  of  the  city  of  London,  and  their  successors, 
shall  have  the  said  howsinges  and  tenements  for  this  intent  and 
purpose,  and  upon  this  condition."  Now,  here  the  words  are  ex- 
actly the  same  as  in  the  present  case  of  the  Merchant  Taylors' 
Comj^any,  except  that,  upon  looking  further  into  the  will,  in  the 
case  of  the  Merchant  Taylors^  Company  it  is  evident  that  the  con- 
dition is  nothing,  but  that  the  intent  and  purpose  are  everything ; 
while  in  the  Wax  Chandlers'  case  the  intent  and  purpose  disappear, 
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and  it  is  the  condition  which  becomes  the  important  thing,  "  upon 
this  condition,  that  they  shall  yearly  distribute  £8  of  lawful  money 
of  England  after  this  manner,  that  is  to  say  " — that  is  to  say,  they 
must  pay  £8,  whether  they  take  it  out  of  the  rest  of  their  property 
or  not,  provided  they  accept  this  devise.  They  are  not  obliged  to 
accept  this  devise,  but  if  they  take  it  they  must  pay  the  £8.  It  is 
true  there  is  a  passage  which  is  a  strong  indication  that  the 
testator  himself  believed  that  the  rents  of  the  property  would  be 
so  applied,  for  the  will  says  that  out  of  the  rest  of  the  rents  they 
are  to  provide  for  the  reparation  of  the  building ;  he  does  not  say 
to  rebuild,  nor  does  he  desire  them  to  make  an  accumulated  fund, 
as  in  the  case  now  under  consideration ;  but  they  are  to  repair  the 
building.  The  words  are,  "  and  the  rest  of  the  profits  of  the  said 
houses  and  tenements  I  will  shall  be  bestowed  upon  the  reparations 
of  the  said  houses  and  tenements."  In  the  present  case  it  is  ex- 
pressly stated  that  the  whole  must  be  so  applied :  in  the  former 
case  it  was  upon  condition  to  pay  £8,  and  that  the  rest  of  the 
rents  shall  be  applied  in  the  repair  of  the  building.  I  am  of 
opinion  that  that  merely  meant  as  far  as  it  was  necessary,  and  that 
it  amounts  to  a  condition  to  repair  the  building.  The  Lord  Chan- 
cellor expressly  takes  that  view  of  the  case,  and  puts  it  as  a  gift 
upon  condition.  This  view  is  made  the  more  strong  because  it  is 
obvious  that,  when  the  property  is  given  over  in  the  event  of  the 
conditions  not  being  fulfilled,  the  persons  who  took  it  under  this 
gift  took  a  beneficial  interest  in  it,  and  there  the  words  "  intent  and 
purpose  "  are  omitted :  it  is  expressly  given  to  the  next  of  kin 
"  upon  condition,"  and  upon  condition  alone.  The  words  are  these  : 
"  And  if  the  Master,  Wardens,  and  Commonalty  of  the  Mystery  of 
Wax  Chandlers  of  London,  and  their  successors,  shall  leave  any  of 
these  things  undone  above  rehearsed,  then  I  will  that  the  next  of 
kindred  unto  me,  the  said  William,  shall  enter  into  the  said  tene- 
ments, and  them  have  and  hold  unto  him  and  unto  his  heirs  for 
ever,  upon  condition  that  he  and  they  and  every  of  them  do  all 
these  things  above  rehearsed  in  all  points  as  it  is  above  rehearsed 
by  me,  William  Kendall.'^  The  obvious  thing  there  is  that  the  gift 
over  is  an  absolute  gift  in  fee  simple  upon  condition ;  and,  as  I 
stated  in  the  former  judgment,  I  was  of  opinion  that  it  was  given 
to  the  next  of  kin  to  take  it  in  the  same  manner  as  the  Wax 
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Chandlers  Company  took  it,  only  to  take  very  good  care  that  the 
conditions  were  performed. 

Therefore  I  repeat  that  the  question  in  these  wills,  and  in  wills 
of  this  description,  is  this :  Is  the  property  given  to  the  company 
in  trust,  to  apply  the  rents  in  the  form  of  charity,  or  is  the  pro- 
perty given  to  the  company  upon  condition  that  they  pay  a  certain 
sum  and  do  certain  things  ?  If  it  is  upon  condition,  then  if  they 
perform  the  condition  they  take  the  residue  of  the  property  for 
their  own  use,  and  if  not,  the  whole  thing  is  given  in  trust.  Now 
that,  I  think,  involves  the  same  question  as  was  involved  in  the  Thet- 
ford  School  Case  (1),  and  in  all  other  cases  upon  the  subject.  The 
principle,  I  take  it,  which  was  laid  down  in  the  Thet/ord  School 
Case,  was  this,  that  when  a  property  was  given  to  a  company,  and 
it  was  directed  that  out  of  the  rents  they  should  make  certain  pay- 
ments, and  nothing  was  said  about  the  surplus,  and  then  it 
appeared]  that  there  was  a  surplus,  that  surplus  was  for  the 
benefit  of  the  company,  and  the  company  was  entitled  to  take  it, 
and  also  any  increase.  But  if  the  testator,  perceiving  that  the 
whole  of  the  rents  of  the  property  are  not  exactly  exhausted  by 
his  gifts,  directs  that  the  balance  is  to  be  applied  in  a  certain 
manner,  then  the  parties  must  take  the  increase  in  aliquot  propor- 
tion, each  taking  his  share.  Here  the  whole  is  given,  and  is  given 
in  trust ;  and  the  whole  must  be  so  applied. 

I  a  little  regret  this  suit,  because  it  is  obvious  that  what  unques- 
tionably was  my  intention  in  the  case  of  the  Wax  Chandlers'  Com- 
pany, and  w^hat,  I  think,  was  the  intention  of  the  Lord  Chancellor, 
has  not  been  duly  understood.  I  am  of  opinion  that  the  decision 
in  that  case  does  not  govern  the  present,  that  this  property  was 
all  given  to  charity,  and  that  the  demurrer  of  the  Attorney- 
General  must  be  allowed.  But  I  think  that  it  was  desirable  this 
question  should  be  settled,  and  that  the  costs  of  the  determination 
of  it  should  come  out  of  the  estate. 


M.  II. 

1870 

Merchant 
Taylors' 
Company 

V. 

Attorney - 
General, 


Solicitors  :  Mr.  Samuel  Fisher  ;  Messrs.  Baven  &  Bradley, 
(1)  8  Rep.  130  b. 
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HOBGEN  V.  NEALE. 

Will — Substituted  Gift  to  Issue — Time  when  Class  to  he  ascertained — Joint 

Tenants. 

Bequest  to  testator's  wife  for  life,  and  afterwards  equally  between  all  liis 
brothers  and  sisters,  namely,  M.,  E.,  T.,  /S.,  and  F. ;  but  in  case  any  of  them 
should  die  leaving  issue,  then  the  part  or  share  of  him,  her,  or  them  so  dying 
should  go  to  his  or  their  respective  issue. 

The  testator  died  in  1842,  and  his  widow  in  1868.  None  of  the  brothers 
and  sisters  survived  her.  K  and  F.  predeceased  the  testator,  leaving 
children  and  remoter  issue,  of  whom  some  were  born  before  and  some  after 
the  death  of  the  testator,  and  some  died  in  the  widow's  lifetime.  M.  survived 
the  testator,  and  died  leaving  children ;  T.  survived  the  testator,  and  died 
without  issue  ;  ;S'.  survived  the  testator,  and  left  one  child  : — 

Held,  that  the  word  "  issue  "  was  to  be  taken  in  its  largest  sense : 

Held,  also,  that  the  class  of  issue  of  E.  and  F.  were  to  be  ascertained  at 
the  testator's  death,  and  the  class  of  issue  of  M.  at  ilf.'s  death,  and  that 
in  each  case  the  issue  were  entitled  to  the  parent's  one-fifth  share  per  capita, 
as  joint  tenants  ;  also  that  the  representative  of  T.  and  the  only  child  of  S. 
were  each  entitled  to  one-fifth  share. 

Ive  V.  King  (1)  followed. 

William  seotteb.  the  testator  in  tlie  cause,  by  his  will  gave 
his  residuary  estate  upon  trust  for  his  wife  for  her  life,  and  after 
her  decease  he  directed  his  trustees  to  sell  the  same  and  to  divide 
the  proceeds  in  manner  following :  "  Unto  and  equally  between 
all  my  brothers  and  sisters,  namely,  Mary  West  Neale,  Elizabeth 
Neale,  Thomas  Shatter,  Sojphia  Sanders,  and  Francis  Shatter ;  but  in 
case  any  or  either  of  my  said  brothers  and  sisters  shall  depart  this 
life  leaving  lawful  issue  of  his,  her,  or  their  bodies,  then  I  direct 
that  the  part  or  share,  parts  or  shares  of  him,  her,  or  them  so 
dying  shall  go  and  be  paid  to  his,  her,  and  their  respective  issue." 

The  testator  died  in  1842,  leaving  his  wife  surviving,  who  died  in 
1868.  ' 

Mary  West  Neale  survived  the  testator,  and  died  in  the  lifetime 
of  his  widow,  leaving  eight  children  her  surviving,  all  of  whom 
were  living  at  the  death  of  the  testator. 

Elizabeth  Neale  died  in  the  lifetime  of  the  testator,  leaving  four 
children  her  surviving,  all  of  whom  were  living  at  the  testator's 
death,  and  two  of  whom  predeceased  the  widow. 

(1)  16  Beav.  46. 
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Thomas  Shoiter  survived  the  testator,  and  died  in  the  lifetime  of  M.  K. 
his  widow,  without  leaving  any  child  :  he  had  made  a  will,  one  of  1870 
the  executors  of  which  was  surviving.  Hobgen 

Sophia  Sanders  survived  the  testator,  and  died  in  the  lifetime  of  neale. 
the  widow,  leaving  one  child,  who  was  still  surviving.   

Francis  Shotier  died  in  the  lifetime  of  the  testator,  leaving 
several  children,  all  of  whom  survived  the  testator ;  some  died  in 
the  lifetime  of  the  widow  and  some  survived  her.  There  were 
grandchildren  of  Francis  Shatter  born  after  the  testator's  death, 
some  of  whom  survived  their  parents  and  survived  the  widow. 

The  suit  was  instituted  by  one  of  the  two  surviving  children  of 
Elizabeth  Neale  and  her  husband,  as  Plaintiffs,  against  the  Defen- 
dant, the  surviving  trustee  and  executor,  for  the  administration  of 
the  testator's  estate. 

The  cause  now  came  before  the  Court  on  further  consideration ; 
and  the  question  was,  who  were  now  entitled,  in  the  events  that  had 
happened,  to  the  respective  shares  of  the  deceased  brothers  and 
sisters  of  the  testator. 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  Woodrofe,  for  the  Plaintiffs  : — 

In  this  case  there  is  a  gift  to  the  testator's  brothers  and  sisters 
nominatim,  with  a  substituted  gift,  in  case  any  of  them  should  die 
leaving  issue,  of  the  part  or  share  of  him,  her,  or  them  so  dying, 
to  his,  her,  or  their  respective  issue.  The  word  "  issue  "  is  here  to 
be  taken  in  its  largest  sense,  there  being  nothing  to  restrict  it,  and 
therefore  the  grandchildren  of  a  deceased  legatee  will  be  entitled 
equally  with  the  children. 

The  next  question  is,  at  what  time,  as  regards  each  of  the  brothers 
and  sisters  of  the  testator  who  has  died  leaving  issue,  is  the  class  of 
issue  to  be  ascertained. 

The  case  is  very  similar  to  that  of  Ive  v.  King  (1),  where  there 
was  a  bequest  to  the  testator's  widow  for  life,  with  remainder  to 
five  persons  nominatim  ;  and  a  proviso  that,  in  case  of  the  death  of 
any  of  them  before  the  testator's  wife,  then  their  shares  were  to  go 
to  their  respective  children. 

Your  Lordship  there  held  that,  in  the  case  of  a  legatee  living  at 
the  date  of  the  will,  but  dying  before  the  testator,  his  children  took 

(1)  16  B^av.  46. 
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M.  R.  tis  share,  and  tbe  class  was  to  be  ascertained  at  tlie  death  of  the 

1870  testator;  and  that,  in  the  case  of  a  legatee  who  survived  the 

IToBGEN  testator  and  died  in  the  lifetime  of  the  tenant  for  life,  the  class  was 

^,  ^-  to  be  ascertained  at  the  death  of  the  legatee. 

JN  EALE. 

  Here  the  gift  is  to  the  five  brothers  and  sisters  of  the  testator  as 

a  class ;  and  we  submit  that,  notwithstanding  the  decision  in  Ive  v. 
King  (1),  the  death  of  the  tenant  for  life  is  the  time  when  the 
class  of  issue  of  Elizabeth  Neale,  who  died  before  the  testator,  is  to 
be  ascertained.  But  if,  following  the  decision  in  Ive  v.  King, 
your  Lordship  holds  that  the  death  of  tbe  testator  is  the  time  when 
the  class  of  issue  is  to  be  ascertained,  then  they  can  only  tahe  as 
joint  tenants  :  In  re  Hodgson's  Trusts  (2). 

The  result  will  be  that  the  four  children  of  Elizabeth  Neale 
living  at  the  testator's  death  became  entitled  to  tlieir  mother's 
one-fifth  share  as  joint  tenants,  to  the  exclusion  of  any  after-born 
issue,  and  that  the  two  who  survive  are  now  entitled. 


Mr.  R  a  Ward,  for  tbe  Defendant. 

Mr.  Winterbotham,  for  the  executor  of  Thomas  Shatter,  contended 
that  he  was  entitled  to  his  one-fifth  share. 

Mr.  Freeman,  for  the  only  child  of  Sophia  Sanders,  contended 
that  he  was  entitled  to  her  one-fifth  share. 

Mr.  Fhear,  for  some  of  the  children  of  Francis  Shatter : — 
The  class  of  issue  must,  in  this  case,  be  ascertained  at  the  death 
of  the  testator,  and  all  the  children  then  living  became  entitled  to 
vested  interests  in  the  one-fifth  share  of  their  deceased  parent. 
The  word  "  issue  "  must  here  be  taken  in  its  limited  sense,  to  the 
exclusion  of  grandchildren  :  Macgregar  v.  Maegregar  (3). 

Mr.  Bedwell,  for  the  children  of  deceased  children  of  Francis 
Shatter  born  after  the  testator's  death  : — 

The  word  "  issue  "  here  includes  grandchildren,  who  are  to  take 
in  substitution  for  their  parents,  though  not  in  competition  with 
them :  Babinsan  v.  Sylies  (4) ;  Davenjoart  v.  Hanbury  (5) ;  MaddocJc 
V.  Legg  (6).  If  Ive  v.  King  is  not  followed,  and  the  death  of  the 
(1)  16  Eeav.  46.  (4)  23  Beav.  40. 


(2)  1  K.  &  J.  178. 

(3)  1  D.  F.  &  J.  63. 


(5)  3  Ves.  257. 

(6)  25  Beav.  531. 
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tenant  for  life  is  the  time  for  ascertaining  the  class  of  issue, 
then  the  after-born  grandchildren  of  Francis  Shotter  will  be 
•entitled. 

Mr.  SoutJigaie,  Q.C.,  and  Mr.  Graham  Hastings,  for  the  children 
of  Mary  West  Neale. 


Nov.  22.    LoKD  EoMiLLY,  M.K. : — 

This  is  a  question  upon  the  construction  of  a  will,  and  I  have 
been  asked  to  reconsider  my  own  decision  in  Ive  v.  King  (1).  I 
have  gone  through  the  matter  very  fully  and  carefully,  and 
I  have  looked  at  the  various  authorities,  and  I  cannot  find  that 
Ive  V.  King  has  been  dissented  from  by  any  authority;  and  on 
reconsidering  that  case  I  think  it  is  right,  and  I  propose  to  follow 
it  for  the  reasons  which  I  there  stated.  I  will  now  state  how  it 
is  to  be  applied  to  the  present  case. 

The  testator  left  his  property  to  his  five  brothers  and  sisters, 
and  proceeded  as  follows :  "  In  case  any  or  either  of  my  said 
brothers  and  sisters  shall  depart  this  life  leaving  lawful  issue  of 
his,  her,  or  their  bodies,  then  I  direct  that  the  part  or  share,  parts 
-or  shares  of  him,  her,  or  them  so  dying  shall  go  to  and  be  paid  to 
his,  her,  and  their  respective  issue."  This,  with  the  exception  of 
the  gift  over,  and  the  use  of  the  word  "  issue  "  instead  of  "  children," 
is  exactly  the  same  as  Ive  v.  King.  The  testator  made  his  will  in 
December,  1838,  when  the  three  sisters  and  the  two  brothers  were 
all  alive.  He  died  in  1842,  but  before  his  death  Elizabeth  and 
Francis  had  died  leaving  issue.  Then,  according  to  Ive  v.  King, 
if  he  had  used  the  word  "  children,"  I  am  of  opinion  that  the  class 
of  children  would  be  ascertained  at  the  death  of  the  testator.  He 
has  used  the  word  issue,"  and  I  am  of  opinion  that  I  can  make 
no  distinction  between  the  word  "issue"  and  the  word  "children." 
He  has  used  the  word  "  issue  "  here  in  the  largest  sense,  and  there 
being  in  the  will  nothing  about  issue  taking  the  parent's  share  or 
the  like^  he  must  be  taken  to  have  meant  issue  generally,  and  I 
think  all  the  issue  of  Elizabeth  and  of  Francis  must  be  ascertained 
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M.B.      at  the  death  of  the  testator,  and  that  all  such  issue,  whether 
1870       children,  grandchildren,  or  great-grandchildren,  then  became  en- 
KoBGEN     titled  joer  capita  to  the  share  which  EUzaheth  would  have  taken  in 
Neale      ^-^^  Francis  in  the  other  as  joint  tenants,  as  in  the 

  case  of  In  re  Hodgson's  Trusts  (1). 

Applying  the  principle  of  Ive  v.  Kingi  (2)  to  the  other  shares,  I 
find  that  after  the  death  of  the  testator,  and  before  the  death  of  the 
tenant  for  life,  the  three  other  brothers  and  sisters  died,  Thomas 
died  without  any  children,  but  I  am  of  opinion  that  he  was  entitled 
to  a  share,  to  which  his  legal  personal  representative  is  now 
entitled.  Sopliia  Sanders  left  only  one  child,  and  that  child  had 
no  children.  All  her  issue  then  consisted  of  one  child,  who  there- 
fore became  entitled  to  a  vested  interest  in  his  mother's  one-fifth 
share,  subject  to  the  life  interest  of  the  testator's  widow. 

As  regards  the  share  of  Marij  West  Neale,  who  died  after  the 
testator  and  before  the  death  of  his  v/idow,  the  class  of  issue  must 
be  ascertained  at  the  time  of  the  death  of  the  legatee,  and  all  the 
issue  then  living  must  be  declared  to  be  entitled  as  joint  tenants. 


Minutes  :~DecIare  that,  as  regards  the  shares  of  Elizabeth  Neale  and  Francis 
SJwtter  (who  both  predeceased  the  testator),  their  respective  issue  living  at  the 
death,  of  the  testator  became  entitled  per  capita  to  such  shares  respectively  as 
joint  tenants  ;  and  that,  as  regards  the  shares  of  Sophia  Sanders  and  Mary  West 
Neale  (who  survived  the  testator),  their  respective  issue  living  at  their  respective 
deaths  became  entitled  per  capita  to  such  shares  respectively  as  joint  tenants ; 
and  that,  as  regards  the  share  bequeathed  to  Thomas  Shatter,  his  legal  personal 
representative  is  entitled  thereto. 

Solicitors :  Messrs.  Bobinson  &  Preston,  agents  for  Messrs.  J olm- 
son  dt  Baj)er,  Chichester  ;  Messrs.  Bogerson  &  Ford  ;  Messrs.  Palmer, 
Palmer,  &  Bull,  agents  for  Mi\  G.  F.  Mant,  Storrington. 


(1)  1  K.  &  J.  178. 


(2)  16  Beav.  46. 
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PILCHEE  V,  EAWLINS.  m.  e. 

JOYCE  V.  EAWLINS.  ^ 

Nov.  4,  7, 

Breach  of  Trust — Investment  on  Mortgage — Release  of  Part  of  Mortgaged            pe^.  5. 
Property — Notice — Purchase  for  Value — Legal  Estate.   

A  plea  of  pnrcliase  for  value  without  notice  cannot  be  supported  if  a  deed 
or  document  under  wliicli  the  purchaser  derives  his  title  gives  constructive 
notice  of  the  title  of  the  adverse  claimant ;  and  this  holds  even  if  such  deed 
or  document  has  been  concealed  from  the  purchaser. 

In  1851  a  mortgage  of  real  estate  was  made  to  three  persons,  the  mortgage 
deed  disclosing  the  fact  that  the  mortgage-money  was  held  by  the  mortgagees 
upon  trust.  In  1856  the  mortgagor  induced  the  survivor  of  the  three  trustee 
mortgagees,  in  breach  of  his  duty  as  trustee,  to  execute  a  reconveyance  of  part 
of  the  mortgaged  property  of  such  a  character  as  to  put  any  one  who  saw  it 
upon  inquiry  which  would  have  disclosed  the  breach  of  trust.  The  mortgagor 
then  made  a  fresh  mortgage  to  other  persons,  from  whom  he  concealed  the 
existence  both  of  the  mortgage  of  1851  and  the  reconveyance : — 

Held,  that  the  mortgagees  of  1856  could  not  claim  the  benefit  of  the 
'  legal  estate  which  passed  by  the  reconveyance  without  admitting  that  they 
had  notice  of  the  mortgage  of  1851,  and  of  the  trusts  upon  which  the 
mortgage-money  was  held ;  and  could  not  set  up  the  defence  of  purchaser 
without  notice  against  the  persons  beneficially  interested  in  the  mortgage  of 
1851. 

The  mortgagor  executed  a  deed  purporting  to  convey  to  the  surviving 
trustee  another  part  of  the  property,  in  consideration  of  a  sum  of  money  not 
actually  paid,  but  the  receipt  for  which  was  indorsed.  This  conveyance  did 
not  refer  to  the  mortgage  of  1851 : — 

Held,  that  a  subsequent  mortgagee  from  the  surviving  trustee  could  not 
set  up  the  defence  of  purchaser  without  notice  against  the  person  beneficially 
interested  in  the  mortgage  of  1851,  although  this  mortgage  had  been  con- 
cealed from  him. 

Carter  v.  Carter  (1)  followed  and  approved. 

In  1830  Jeremiah  Filcher,  being  about  to  marry  a  second  time, 
executed  two  settlements  of  personal  estate.  Both  bore  date  the 
23rd  of  August,  1830.  One  was  intended  to  make  a  provision  for 
his  children  by  his  first  marriage,  and  the  other  for  his  intended 
wife  and  his  issue  by  her.  The  trustees  of  the  former  settlement 
were  the  three  brothers  of  the  settlor,  John  Giles  Filcher  (who 
died  on  the  30th  of  March,  1852),  George  Filcher  (who  died  on  the 
7th  of  November,  1853),  and  William  Eum^phrey  Filcher  (who  died 

(1)  3  Iv.  &  J.  617. 
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M.R.      on  the  5tli  of  November,  1865,  after  the  institution  of  these  suits). 
1870      The  trusts  were  for  the  benefit  of  Jeremiah  Pilcher  during  his  life, 
PiLCHER  after  his  death  for  the  benefit  of  the  children  of  his  first  mar- 

Rawiins     I'i^o®       their  issue ;  and  there  was  a  power  enabling  the  trustees 

^   to  vary  the  investments  of  the  trust  funds  with  the  consent  in 

V.  writing  of  Jeremiah  Pilcher  during  his  life.  The  trustees  of 
""^1^'^^^"  the  latter  settlement  were  Francis  Joyce  (Plaintiff  in  the  second 
suit),  Hu^h  Jacl'son  (who  died  some  time  previously  to  1854),  and 
William  Humphrey  Pilcher,  The  trusts  were  for  the  benefit  of 
Jeremiah  Pilcher  and  his  intended  wife  successively  during  their 
respective  lives,  and  after  the  decease  of  the  survivor  of  them  for 
the  benefit  of  the  children  of  the  marriage ;  and  the  trustees  had 
power  to  vary  the  investments  of  the  trust  funds  with  the  con- 
sent of  the  tenant  for  life  for  the  time  being.  Both  settlements 
contained  the  usual  trustees'  receipt  clause. 

The  object  of  the  suits  was  to  enforce  certain  securities  on  which 
the  funds  subject  to  the  trusts  of  the  two  settlements  of  the  23rd 
of  August,  1830,  had  been  invested,  and  to  make  one  Robert 
Bawlins  and  the  said  William  Humphrey  Pilcher  (or  his  estate) 
liable  for  any  loss  occasioned  by  certain  dealings  with  the  property 
comprised  in  the  securities.  Tiae  first  suit  related  to  the  funds 
subject  to  the  trusts  of  tlie  first  of  the  two  settlements,  and  the 
Plaintiffs  in  it  were  Jeremiah  Pilcher  and  the  children  of  his  first 
marriage.  The  second  suit  related  to  the  funds  subject  to  the 
trusts  of  the  second  of  the  settlements,  and  the  Plaintiffs  in  it  were 
Francis  Joyce  (the  trustee),  Jeremiah  Pilcher,  and  his  wife  and 
their  children.  Jeremiah  Pilcher  died  while  the  suits  were  pending, 
his  wife  having  predeceased  him. 

The  facts  material  for  the  purposes  of  this  report  were  shortly 
as  follows :  In  1851,  £8373  Is.  lid.,  being  the  whole  of  the  fund 
subject  to  the  trusts  of  the  first  settlement,  was  advanced  to  Boherf 
Bawlins  on  the  security  of  a  mortgage  of  real  estate  belonging  to 
him.  The  mortgage  bore  date  the  23rd  of  April,  1851,  and  was 
expressed  to  be  made  between  Bohert  Bawlins  of  the  first  part, 
John  Giles  Pilcher,  William  Humphrey  Pilcher,  iind  George  Pilcher 
of  the  second  part,  and  Jeremiah  Pilcher  of  the  tliird  part,  and 
contained  a  recital  that  Bawlins,  having  occasion  for  the  sum  of 
£8373  7s.  \\d.,  had  applied  to  John  Giles  Pilcher,  William 
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'Humphrey  Filcher,  and  George  Pilcher  to  lend  and  advance  the      M.  K. 
same,  which  (the  same  being  trust  money)  they,  with  the  consent  i870 
and  approbation  of  Jeremiah  Filcher,  testified  as  therein  men-  pilcher 
tioned,  had  agreed  to  do.    The  property  was  made  redeemable  on  j^^^^ins 
repayment  of  the  principal,  with  interest,  on  the  23rd  of  April, 
1856,  to  the  trustees  or  the  survivors  or  survivor  of  them.  The 
deed  contained  a  power  in  the  usual  form,  enabling  the  trustees  to 
sell  the  property,  and  to  give  receipts  for  the  purchase-money. 

In  1854  the  funds  subject  to  the  trusts  of  the  second  settlement 
were  advanced  to  Bohert  BawUns  on  the  security  of  the  same  pro- 
perty as  was  comprised  in  the  mortgage  of  the  23rd  of  April,  1851, 
and  certain  additional  property.  The  security  was  effected  by  a 
mortgage  of  the  30th  of  May,  1854,  to  which  Jeremiah  Filcher  and 
his  wife  were  parties,  and  which  contained  a  recital  of  the  second 
of  the  settlements  of  the  23rd  of  August,  1830. 

Upon  the  execution  of  these  mortgages  the  documents  of  title 
relating  to  the  property  therein  comprised  were  delivered  to  William 
Humphrey  Filcher  (who  was  a  solicitor)  on  behalf  of  himself  and  his 
co-trustees.  The  interest  was  regularly  paid  to  Jeremiah  Filcher, 
as  tenant  for  life,  down  to  May,  1864,  after  which  date  it  fell  into 
arrear.  In  July,  1865,  Jeremiah  Filcher  called  upon  William 
Humphrey  Filcher  to  hand  over  the  title-deeds,  and  received  from 
him  a  box  containing  the  two  mortgage  deeds  only.  It  was  tlien 
discovered  that  the  property  comprised  in  these  securities  had  been 
dealt  with  as  follows : — 

On  the  2nd  of  April,  1856,  Bawlins  executed  a  mortgage  to 
two  trustees,  named  Btockwell  and  Lamh,  who  advanced  a  sum 
of  £10,000  out  of  their  trust  funds.  This  mortgage  comprised 
a  certain  estate  knowai  as  the  Whitchurch  property,  included  both 
in  the  mortgage  of  the  23rd  of  April,  1851,  and  also  in  that  of  the 
30th  of  May,  1854.  Messrs.  Stochwell  and  Lamb  were  in  perfect 
ignorance  of  the  prior  mortgages.  Bawlins  (who  had  been  at  one 
time  a  solicitor,  but  had  then  retired  from  practice)  prepared  and 
sent  the  abstract,  in  which  he  omitted  all  mention  of  either  the 
mortgage  of  1851  or  that  of  1854,  and  made  out  a  title  in  fee 
simple  to  himself.  On  the  same  2nd  of  April,  1856,  and  prior  to 
the  execution  of  the  mortgage  by  Bawlins  to  Messrs.  Stoektvell  and 
Lamh,  W,  H,  Filcher  executed  an  indenture  which  was  apparently 
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not  intended  to  be  used  unless  occasion  made  it  necessary.  By 
this  indenture,  after  reciting  the  deed  of  the  23rd  of  April,  1851, 
W.  H.  Pilcher,  in  consideration  of  the  payment  by  BaivUns  to  him 
of  £3500  in  part  discharge  of  the  mortgage  debt,  purported  to  re- 
convey  the  Whitchurch  property  to  Rawlins  in  fee,  discharged  from 
the  mortgage  of  the  23rd  of  April,  1851.  On  the  same  day  a 
receipt  for  £5000  by  W.  H.  Pilcher,  written  on  a  separate  piece  of 
paper,  and  the  title-deeds  relating  to  the  Whitchurch  property 
(other  than  the  two  mortgages  and  the  reconveyance),  were  deli- 
vered to  Mr.  Madden,  one  of  W.  H.  Pilcher' s  clerks,  with  distinct 
instructions  not  to  give  up  the  deeds  or  the  receipt  unless  the 
money  mentioned  in  the  receipt  was  paid.  Upon  this,  Mr.  Madden, 
accompanied  by  Bawlins,  went  to  the  London  Coffee  House,  w^here 
Bawlins  obtained  the  £10,000  from  Stochwell  smd  Lamhon  delivery 
to  them  of  their  mortgage  and  of  the  title-deeds  to  the  Whitchurch 
property.  Of  this  sum  £5000  was  handed  to  Madden,  and  on  the 
same  day  paid  in  by  him  to  the  private  banking  account  of  W.  PL, 
Pilcher,  who  afterwards  appropriated  it  to  his  own  use.  The 
remaining  £5000  was  retained  by  Bawlins.  The  reconveyance  of 
the  2nd  of  April  was  handed  to  StocJcwell  and  Lamb  by  Bawlins' 
solicitors  after  the  institution  of  the  suit.  It  was  unstamped  when 
so  handed  over,  and  continued  to  be  so  until  the  hearing  of  these 
suits.    No  receipt  was  indorsed  on  it. 

By  an  indenture,  dated  the  11th  of  April,  1861,  Bawlins,  in 
consideration  of  £2590  therein  expressed  to  be  paid  to  him  by 
W.  H.  Pilcher,  purported  to  convey  to  W.  E.  Pilcher  in  fee  cer- 
tain real  estate  known  as  "  the  Sinithfield  and  New  Street  proper- 
ties," and  included  in  the  mortgages  of  1851  and  1854.  A  receipt 
for  £2590  was  indorsed  on  this  deed,  but  no  money  was  actually 
paid  by  Pilcher  to  Bawlins. 

In  April,  1860,  John  PLoughton  Ward,  one  of  the  executors  of 
the  will  of  John  Matthews,  filed  a  bill  against  William  Humphrey 
Pilcher,  his  executor,  to  compel  him  to  account  for  assets  of  the 
testator  in  his  hands.  In  November,  1860,  an  order  was  made  in 
that  suit  that  W,  H.  Pilcher  should  pay  into  Court  £3000  admitted 
by  his  answer  to  be  in  his  hands.  W.  H.  Pilcher  paid  in  £1000, 
and  proposed  to  give  as  a  security  for  payment  of  the  rest  a  mort- 
gage of  the  Smithfield  and  New  Street  properties,  which  he  alleged 
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tliat  lie  had  contracted  to  purchase  from  Rawlins.    The  proposal      M.  R, 
was  accepted ;  and  W.  H.  Filcher  delivered  an  abstract  of  title,  in  1870 
which  the  mortgages  of  1851  and  1854  were  suppressed.    The  title  Pilcher 
was  referred  to  one  of  the  conveyancing  counsel  to  the  Court,  and  jj^J^ins 
was  approved  by  him  ;  and  by  an  order  of  the  11th  of  November, 
1861,  W.  H.  Pilcher  was  ordered  to  execute  a  mortgage  of  these 
properties  to  Ward,  which  was  accordingly  done.    On  taking  the 
accounts,  further  sums  were  found  due  from  W.  H.  Pilcher^  and 
under  an  order  of  Court  the  payment  of  these  was  secured  on  the 
same  properties. 

Messrs.  Stockwell  and  Lamb  and  Mr.  Ward  pleaded  that  they  were 
purchasers  for  value  without  notice,  and  claimed  priority  over  the 
Plaintiffs. 

BawUns  denied  his  liability  to  make  good  any  loss  occasioned  to 
the  trust  estates ;  but  a  detailed  report  of  this  part  of  the  case  is 
unnecessary. 

Mr.  Soutligate,  Q.C.,  Mr.  Bristowe,  Q.C.,  and  Mr.  King  don,  for  the 
Plaintiffs  in  both  suits  : — 

First,  as  regards  Stockwell  and  Lamb.  Either  they  claim  the 
benefit  of  the  deed  of  the  2nd  of  April,  1856,  or  they  do  not.  If 
they  do  not,  they  have  simply  an  equitable  estate  posterior  to  that 
of  the  Plaintiffs  in  point  of  time,  and  consequently  posterior  in 
point  of  title.  If  they  do  claim  the  benefit  of  that  deed,  they  must 
be  treated  as  having  had  notice  of  everything  as  to  which  an 
examination  of  the  deed  ought  to  have  led  them  to  inquire,  and 
therefore  of  the  Plaintiffs'  title.  But  even  if  they  are  to  be 
treated  as  not  having  had  such  notice,  still  they  cannot  claim  the 
benefit  of  a  conveyance  by  the  trustee  for  the  Plaintiffs  in  breach  of 
his  duty  to  them :  Willougliby  v.  Willougliby  (1) ;  Maundrell  v. 
Maundrell  (2)  ;  Ex  parte  Knott  (3)  ;  Carter  v.  Carter  (4) ;  Bates 
V.  Johnson  (5)  ;  Prosser  v.  Bice  (6) ;  Sharpies  v.  Adams  (7) ;  Pease 
V.  Jackson  (8). 

Mr.  H.  C.  Ward,  Mr.  Swan,  and  Mr.  W.  Pearson,  for  Defendants 
in  the  same  interest  as  the  Plaintiffs. 

(1)  1  T.  R.  763-  (5)  Job.  301 

(2)  10  Ves.  246.  (6)  28  Beav.  68. 

(3)  11  Ibid.  609.  (7)  32  Ibid.  213. 

(4)  3  K.  &  J.  617.  (8)  Law  Rep.  3  Cb.  576. 


58 


EQUITY  CASES. 


[L.  E. 


M.R. 

1870 

PiLCHEB 
V. 

Ea\VLIN3. 

Joyce 

V. 


Mr.  Jessel,  Q.C.  and  Mr.  WieJcens,  for  Stockwell  acd  Lamh : — 
We  are  purchasers  for  value ;  we  liave  got  in  the  legal  estate^ 
and  at  the  time  when  we  paid  our  nione5r  and  got  in  the  estate  we 
had  no  notice  of  the  Plaintiff's  title,  which  is  a  purely  equitable 
one.  There  is  only  one  case  in  which,  under  such  circumstances^ 
the  purchaser  has  been  ousted,  viz.,  Carter  v.  Carter  (1).  That 
was  a  case  of  the  first  impression,  and  we  submit  that  the  decision 
was  not  well  founded.  The  rule  on  which  the  Court  acts  in  pro- 
tecting a  purchaser  for  value,  who  has  got  in  the  legal  estate,  is, 
that  such  a  purchaser  is  not  to  be  deprived  of  any  advantage  ho 
may  have  at  law,  unless  you  can  shew  something  to  affect  his 
conscience.  What  is  there  here  to  affect  the  purchaser's  con~ 
science  ?  It  is  said  that  the  purchasers  had  notice  of  the  Plain- 
tiff's title.  Now,  actual  notice  they  clearly  had  not ;  and  if  they 
are  to  be  affected  with  constructive  notice,  the  doctrine  of  the 
Court  must  be  extended  beyond  the  previous  decisions — a  thing 
which  many  eminent  Judges,  including  the  present  Lord  Chan- 
cellor, who  decided  Carter  v.  Carter,  have  said  ought  not  to  be 
done. 

Consider  the  hardships  and  absurdities  to  which  that  decision 
leads.  Suppose  a  person  is  owner  in  fee,  subject  to  charges  in 
f^^vour  of  his  younger  brothers,  and  that  he  conveys  the  estate  to 
his  brothers  upon  trust  for  himself  for  life,  with  remainder  over, 
and  then  sells,  suppressing  the  settlement,  and  the  brothers  join  in 
the  conveyance  to  the  purchaser.  How  could  the  persons  claiming 
under  the  settlement  be  heard  to  set  up  their  title  against  that  of 
the  purchaser  ?  Again,  suppose  an  owner  in  fee  simple  dies  intes- 
tate, as  is  supposed,  and  his  heir-at-law  enters  and  sells  to  a 
purchaser ;  then,  many  years  afterwards,  it  is  found  that  the  sup- 
posed intestate  made  a  will,  by  which  he  devised  the  estate  to  his 
heir  upon  trusts.  Can  it  be  possible  that  the  cestuis  que  trust  could 
oust  the  purchaser  ? 

It  does  not  matter  how  the  purchaser  gets  in  the  legal  estate, 
provided  he  has  no  notice  at  the  time  when  he  advances  his 
money.  If  he  does  not  get  in  the  legal  estate  at  that  time,  he  may 
even  do  so  afterwards.  It  is  true  that  if  he  gets  in  the  estate 
afterwards  from  a  trustee,  he  takes  subject  to  the  rights  of  the 
»   (1)  3  K.  &  J.  GIT. 
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cestuis  que  trust ;  but  that  observation  does  not  apply  to  a  case 
where  the  legal  estate  is  got  in  when  the  money  is  advanced. 

As  to  the  authorities.  The  principle  for  which  we  contend  is 
clearly  and  broadly  laid  down  in  Basset  v.  Nosworthy  (1).  The 
dicta  in  Maiindrell  v.  Maundrell  (2)  and  Ex  imrte  Knott  (3)  only 
go  to  this,  that  if  you  find  that  the  legal  estate  is  outstanding  in 
a  dry  trustee,  and  if  you  have  discovered  that  there  is  an  incum- 
brance prior  to  your  own,  you  must  ask  the  trustee  whether  he 
knows  of  any  prior  incumbrance  before  you  get  in  the  legal  estate 
from  him.  Walhvyn  v.  Lee  (4)  is  an  authority  against  the  decision 
in  Carter  v.  Carter  (5).  In  that  case  the  tenant  for  life  made  a 
settlement,  holding  himself  out  to  be  absolute  owner,  and  made  a 
mortgage  in  fee  and  delivered  the  title-deeds  to  the  mortgagee. 
After  his  death  the  remainderman  in  tail  filed  a  bill  for  discovery 
and  possession  of  the  title-deeds.  Now  the  mortgagee  had  lawfully 
obtained  possession  of  the  deeds,  because  the  tenant  for  life  was 
entitled  to  the  custody  of  them ;  only,  however,  by  virtue  of  the 
settlement,  of  which,  on  the  principle  laid  down  in  Carter  v.  Carter, 
the  mortgagee  ought  to  be  deemed  to  have  had  notice.  Yet  Lord 
JEldon  held  the  contrary,  and  allowed  a  plea  of  purchase  for  valu- 
able consideration  without  notice.  Jones  v.  Powles  (6)  and  Young 
V.  Young  (7)  are  authorities  in  our  favour.  Prosser  Vc  Bice  (8) 
and  Sharpies  v.  Adams  (9)  have  no  bearing  on  the  doctrine  of 
Carter  v.  Carter. 

Even  if  Carter  v.  Carter  be  rightly  decided,  this  case  is  distin- 
guishable. There  the  trust  of  which  the  purchaser  was  held  to 
have  notice  appeared  on  the  face  of  the  instrument  by  which  the 
legal  estate  passed ;  here  it  does  not. 

We  also  contend  that,  if  the  purchaser  was  put  on  inquiry  as  to 
the  trusts,  still,  if  he  had  inquired,  he  would  have  found  nothing 
wrong.  It  is  said  that  the  purchaser  ought  to  have  obtained  tlie 
consent  in  writing  of  Jeremiah  Pitcher  ;  but  his  consent  is  required 
only  to  variations  of  the  investments,  not  to  the  receipt  by  the 
trustees  of  money  due  on  a  mortgage.    Moreover,  the  mortgage- 

(1)  2  Wh.&T.L.C.  1,3rd  Ed. 

(2)  10  Ves.  246. 

(3)  11  Ibid.  609. 

(4)  9  Ibid.  24. 

(9)  32  Beav.  213. 
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(6)  3  My.  &  K.  581. 

(7)  Law  Rep.  3  Eq.  801. 
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money  is  expressly  made  payable  to  the  trustees  or  tlie  survivors 
or  survivor  of  them  ;  and  that  can  have  no  meaning  but  this,  that 
the  settlement  was  not  to  be  called  for  when  the  mortgage-money 
was  paid  off ;  and  the  circumstance  that  tlie  debt  was  paid  off  a  few 
days  before  the  expiration  of  the  time  fixed  for  redemption  is 
immaterial. 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  Ferrers,-  for  Ward,  adopted 
the  same  line  of  argument;  and  cited,  in  addition  to  the  cases 
previously  mentioned,  Dodds  v.  Hills  (1). 

Mr.  Hinde  Palmer,  Q.C.,  and  Mr.  Herbert  Smith,  for  Bawlins. 

Mr.  Boxburgh,  Q.C.,  and  Mr.  Brewry,  for  the  representative  of 
William  Humphrey  Bilcher. 

Mr.  Southgate,  in  reply  : — 

There  is  no  receipt  clause  in  the  mortgage  deed  of  1851,  except 
on  the  exercise  of  a  power  of  sale  contained  in  it,  and  the  deed 
discloses  the  fact  that  the  mortgage-money  was  held  upon  trust ; 
consequently  the  purchaser  was  bound  to  see  that  the  money  due 
on  the  mortgage  was  properly  applied,  in  accordance  with  the  pro- 
visions of  the  deed  of  settlement.  The  settlement  contains  the 
usual  trustee  receipt  clause,  and  if  the  mortgage-money  had  been 
paid  off  simjpliciter,  1  do  not  deny  that  William  Humphrey  Pilcher 
might  have  given  a  good  receipt  for  it.  But  that  is  not  the  trans- 
action on  the  face  of  the  reconveyance.  That  deed  purports  to  be  a 
release  of  part  of  the  mortgaged  property,  upon  payment  of  part  of 
the  mortgage  debt.  That  is  a  plain  variation  of  an  investment, 
and  could  not  be  done  without  the  consent  of  Jeremiah  Pileher. 

Carter  v.  Carter  (2)  is  on  all-fours  with  the  present  case.  It  was 
decided  thirteen  years  ago ;  and  although  comments  have  been 
made  on  some  parts  of  the  judgment,  the  decision  itself  has  never 
been  questioned  by  any  Judge  or  text-writer. 


Dec.  5.    LoED  KoMiLLY,  M.K. : — 

The  object  of  these  suits  is  to  enforce  a  security  taken  for  trust 
funds.    The  real  question  to  be  determined  is,  which  of  two 
(1)  2  H.  &  M.  424.  (2)  3  K.  &  J.  617. 
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innocent  persons  is  to  bear  tlie  loss  consequent  on  a  gross  breach, 
of  trust  and  a  fraud  perpetrated  upon  them  ?  I  will  first  consider 
the  case  as  between  the  Plaintiffs  on  the  one  side  and  the  Defen- 
dants StocJcwell  and  Lamb  on  the  other.  [His  Lordship  then  stated 
the  facts  relating  to  this  part  of  the  case,  and  continued : — ]  A 
more  improper  transaction,  so  far  as  W.  H.  Pilcher  and  Bawlins 
were  concerned,  it  is  difficult  to  conceive.  It  is  obvious,  on  the 
facts  of  the.  case,  that  both  of  them  knew  perfectly  well  that  the 
whole  thing  was  done  without  the  knowledge  of  the  cestuis  que 
trust,  and  that  no  part  of  the  money  would  go  to  them;  and 
accordingly  none  ever  did.  It  so  happened  that  IF.  H.  Filcher 
was  the  sole  surviving  trustee  of  the  first  indenture  of  settlement, 
SLud  the  consequence  was  that  the  deed  of  the  2nd  of  April,  1856, 
did  convey  the  legal  estate  to  Baivlins.  The  first  and  most 
important  question  to  be  considered  in  this  part  of  the  case  is, 
whether  Bawlins  could  obtain  a  title  to  give  to  Stochwell  and 
Lamh  by  inducing  the  trustee,  W,  H.  Filcher,  to  commit  a  breach 
of  trust,  and  whether  StocJcwell  and  Lamb  can  rely  upon  a  legal 
estate  obtained,  as  it  were,  accidentally  in  this  manner,  the  deed 
which  conveyed  it  to  Bawlins  being  wholly  unknown  to  them,  and 
forming  no  part  of  the  title  shewn  to  them,  and  which  deed,  if  it 
had  been  known  to  them,  would  have  disclosed  to  them  the  ex- 
istence of  the  mortgage  of  the  23rd  of  April,  1851,  and  the  trusts 
which  affected  the  property.  The  cases  relating  to  the  advantage 
acquired  by  the  assignment  of  the  legal  estate  are  numerous,  and 
the  leading  case  as  to  the  effect  produced  by  the  conveyance  of  it 
is  Willoughly  v.  WillougJiby  (1),  one  of  Lord  HardwicMs  great 
judgments,  which  lays  the  foundation  for  the  doctrine  respecting 
it  on  a  safe  footing.  It  is  true,  however,  that  that  case  does  not 
govern  the  present,  but  it  is  in  accordance  with  the  principle 
enunciated  in  the  case  lately  decided  by  the  Lord  Chancellor, 
which  does  affect  it  very  closely ;  that  is  the  case  of  Carter  v. 
Carter  (2).  The  case  of  Carter  v.  Carter  was  this  :  The  testator 
died  in  1847,  leaving  a  will  of  January,  1846,  by  which  he  gave  a 
beneficial  share  in  real  estates  to  John  Carter.  Thereupon  John 
Carter,  believing  himself  to  be  the  beneficial  owner,  conveyed  it  to 
Defendant  as  mortgagee ;  afterwards  a  later  will  of  the  testator, 
(1)  IT.  E.  763.  (2)  3  K.  &  J.  617. 
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dated  in  April,  1846,  was  discovered,  by  which  John  took  no 
beneficial  interest  in  the  property  mortgaged,  but  by  which  the 
legal  estate  was  devised  to  him  (and  two  others)  as  trustees  for 
other  persons.  The  two  other  trustees  disclaimed,  and  John  Carter 
thereupon  became  the  sole  trustee,  and  by  it  the  legal  estate  was 
vested  in  him  which  he  had  already  conveyed  to  his  mortgagee. 
The  Lord  Chancellor  held,  after  long  argument  and  elaborate 
judgment,  and  full  examination  of  all  the  authorities,  that  the 
mortgagee  could  not  rely  on  the  legal  estate  under  the  second  will 
which  disclosed  the  trust.  If  both  parties  had  knoAvn  of  the  will 
before  the  conveyance  of  the  property,  it  Avould  have  been  clear 
that  the  mortgagee  could  have  obtained  no  advantage  from  it. 
The  Lord  Chancellor  held  that  he  could  not  approbate  and  repro- 
bate the  will,  to  use  a  Scottish  expression,  and  that  if  he  relied  on 
it  to  shew  that  John  Carter  had  the  legal  estate,  he  must  also 
admit  it  as  giving  himself  notice  of  the  trust. 

Now,  how  does  that  apply  here  ?  I  think  it  does  very  cleariy. 
Stochwell  and  Lamb  did  not  know  of  the  deed  which  gave  the  legal 
estate  to  Bawlins  till  November,  1865,  three  months  after  the  bill 
was  filed,  which  was  in  August,  1865 ;  and  when  the  deed  is  pro- 
duced it  shews  a  state  of  things  which,  if  it  had  been  disclosed  to 
them  before  the  money  was  advanced,  would  have  caused  them  to 
pause  and  make  further  inquiries.  The  principle  of  the  decision  in 
Carter  v.  Carter  (1)  seems  to  me  to  be  sound.  It  seems  to  me  that 
it  is  sought  to  be  put  thus :  If  you  rely  on  an  instrument  of  which 
you  were  wholly  ignorant  at  the  time  you  advanced  the  money 
you  must  take  it  as  it  stood  at  the  time,  with  all  the  necessary 
consequences  attending  it ;  and  I  think  that  the  question  I  have 
to  decide  here  is  this,  whether,  if  at  the  meeting  at  the  London 
Coffee  House  this  deed  had  been  produced,  as  giving  Bawlins  the 
legal  estate,  Stochwell  and  Lamh  would  have  exercised  such  reason- 
able caution  and  prudence  in  making  no  further  inquiry  or  investi- 
gation as  to  entitle  them  to  say  that  they  are  purchasers  for  value 
without  notice  of  any  prior  incumbrance  ?  In  the  first  place,  the 
deed  contradicts  the  abstract  furnished  to  them.  How  did  the 
legal  estate  get  into  W.  H.  Filcher?  What  was  this  mortgage 
therein  recited  ?    Then  the  appearance  and  nature  of  the  deed  is 

(1)  3  K.  &  J.  G17. 
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to  be  considered ;  it  is  produced  without  any  stamp,  without  any 
receipt  attached  to  it ;  it  expressly  recites  the  prior  mortgage  of 
the  23rd  of  April,  1851  ;  it  recites  that  W.  H.  Filcher  is  sole 
trustee,  and  that  the  money  has  been  repaid,  and  in  this  state  of 
things  the  trustees,  Stoekwell  and  Lamh,  advance  trust  money  on 
this  security  without  further  inquiry — without  looking  at  the 
mortgage  deed  of  x\pril,  1851,  of  which  they  have  distinct  notice, 
without  even  ascertaining  whether  W.  JET.  Filcher  is  the  sole 
trustee,  without  proof  that  he  has  received  the  money ;  and  yet 
nevertheless  they  give  £10,000  of  their  cestuis  que  trust's  money. 
If  such  had  been  the  fact,  my  belief  is  that  in  no  Court  of  Equity 
could  such  conduct  be  justified  or  the  trustees  who  advanced  the 
money  exonerated  from  the  consequences ;  and  in  the  case  of  Ex 
parte  Knott  (1)  Lord  Eldon  seems  to  hold  that  this  is  the  proper 
test  of  the  effect  of  the  conveyance  of  the  legal  estate.  It  is  true 
that  the  gentlemen  in  question  did  not  so  act,  and  it  is  equally 
true,  as  I  firmly  believe,  that  nothing  would  have  induced  them 
so  to  act ;  but  the  difficulty  they  are  under  is  this :  Can  I  allow 
them  to  claim  the  benefit  of  this  deed  without  saddling  themselves 
with  all  the  consequences  which  would  have  followed  from  their 
seeing  it  if  they  had  done  so  at  the  time  when  the  conveyance  of 
the  legal  estate  was  made  to  them  ?  I  think  that  I  cannot.  They 
cannot  blow  hot  and  cold — they  cannot  say  we  will  take  advantage 
of  this  deed  so  far  as  it  conveys  the  legal  estate,  of  which  we  know 
nothing :  but  we  repudiate  the  deed  so  far  as  it  discloses  to  us 
circumstances 'the  knowledge  of  which  would  have  prevented  us 
from  completing  the  transaction.  Must  there  not  be  imported  into 
this  claim  the  knowledge  of  matters  which  were  patent  on  the  face 
of  the  deed?  I  think,  notwithstanding  the  vehement  attacks  I 
have  heard  against  the  case  of  Carter  v.  Carter  (2),  that  it  is  a  just 
and  valuable  decision,  and  according  to  the  true  principles  which 
lie  at  the  foundation  of  Equity. 

No  doubt  the  case  before  me  is  a  very  melancholy  one,  and  one 
very  discreditable  to  the  law  of  this  country,  in  which  alone  I 
believe  such  a  case  could  occur,  and  where,  I  regret  to  say,  it 
occurs  frequently;  and  one  of  the  sad  consequences  is,  that  the 
possibility  of  committing  such  a  fraud  induces  persons  in  diPfi- 
(1)  11  Ves.  609.  (2)  3  K.  &  J.  617. 
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culties  to  appropriate  to  themselves  the  moneys  of  others  by  acts 
which  in  moral  culpability  are  not,  in  my  opinion,  inferior  to 
felony. 

As  for  Mr.  Bawlins,  no  excuse  can  be  urged.  He  is  shewn  to  be 
knowingly  culpable  throughout.  He  made  out  and  delivered  the 
abstract,  he  received  the  money,  he  suppressed  the  knowledge  of 
the  mortgage,  and  upon  the  evidence  of  Mr.  Madden  I  consider  it 
to  be  clear  that,  unless  Mr.  Bawlins  had  divided  the  £10,000  with 
Mr.  W.  H.  Pilcher,  he  could  not  have  obtained  W.  H,  Filcher's 
consent  or  concurrence.  Therefore,  as  regards  Messrs.  Siockwell 
and  Lamb,  I  shall  declare  that  the  Plaintiffs'  mortgage  of  the  23rd 
of  April,  1851,  has  priority  over  that  of  the  2nd  of  April,  1856. 

As  regards  Bawlins,  an  account  must  be  taken  of  what  is  due  on 
the  mortgage  for  principal,  interest,  and  costs,  and  he  must  be 
ordered  to  pay  that  amount ;  and  of  course  the  same  account  must 
be  directed  against  the  estate  of  W.  H.  Pilcher. 

I  come  now  to  the  case  of  Mr.  Ward.  The  facts  which  raise  it 
are  these  : — [His  Lordship  stated  them.]  I  am  of  opinion  that  the 
conveyance  of  the  Smithfield  and  New  Street  property  by  Baivlins 
in  1861  to  W.  H.  Pilcher  was  done  with  full  knowledge  that  it  was 
done  for  an  improper  purpose,  and  in  order  to  enable  W.  E.  Pilcher 
to  commit  a  breach  of  trust.  I  am  of  opinion  that  this  is  clearly 
established  by  the  evidence  of  the  whole  case.  Does  the  fact  of 
Bawlins  knowing  of  this  impropriety  and  knowing  of  the  existence 
of  the  other  trusts  invalidate  the  conveyance  to  Pilcher,  and  con- 
sequently prevent  him  from  conveying  the  legal  estates  to  Mr. 
Ward? — in  other  words,  to  use  the  words  as  attributed  by  the  Lord 
Chancellor  to  Lord  Eldon,  can  the  purchaser  insist  on  any  benefit 
to  be  derived  from  that  which  would  be  a  breach  of  trust  in  the 
trustees  ?  I  am  of  opinion  that,  in  the  circumstances  of  this  case, 
Mr.  Ward  cannot  insist  on  any  such  benefit,  and  that  Mr.  Ward 
does  not  by  that  means  obtain  any  benefit  by  the  conveyance  of 
the  legal  estate,  and  consequently  that  the  mortgage  of  Aprils 
1851,  has  priority  over  Mr.  Ward's  mortgage. 


Solicitors:  Mr.  S,  W.  Johnson;  Messrs.  Johnson  &  Weatheralls ; 
Mr.  Walter  Prideaux ;  Mr.  Gedge. 
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SOUTHALL  V.  BKITISH  MUTUAL  LIFE  ASSUKANCE  m.k. 

SOCIETY.  1870 


Company — Transfer  of  Business — Ultra  Vires — Winding-up — Companies  Act,  "^^^j^g^' '  ' 

1862,  s.  161.  J!L  * 

An  unregistered  company  which  has  no  power  under  its  deed  of  settlement 
to  sell  or  transfer  its  business  to  another  company  may,  nevertheless,  carry 
into  effect  an  agreement  for  that  purpose  by  registering  under  the  Companies 
Act,  1862,  passing  a  resolution  for  voluntarily  winding-up,  and  directing  the 
liquidators  to  carry  out  the  agreement. 

This  was  a  suit  by  Horatio  Southall  and  Edgar  Broohs,  on  behalf 
of  themselves  and  all  other  members  of  the  British  Mutual  Life 
Assurance  Society  (hereinafter  called  the  Society),  except  the  De- 
fendants, the  directors  of  the  Society,  against  the  Society,  the 
directors  of  the  Society,  the  Prudential  Assurance  Company  (here- 
inafter called  the  Company)  and  the  directors  of  the  Company. 

The  Society  was  a  mutual  life  insurance  company,  established 
originally  in  1844,  but  governed  by  deed  of  settlement,  dated  1851. 
Of  this  deed  it  is  unnecessary  to  say  more  than  that  it  contained 
clauses  providing  for  the  dissolution  of  the  Company  in  a  particular 
manner,  but  that  it  contained  no  provisions  for  the  amalgama- 
tion of  the  Society  with  or  the  sale  of  its  business  to  any  other 
company. 

In  April,  1865,  the  Plaintiff  Broohs  effected  a  policy  of  insurance 
on  his  own  life  in  the  Society.  The  policy  contained  a  provision 
that,  during  the  continuance  thereof,  the  Society  should  not  be 
bound  by  or  take  any  notice  of  any  assignment,  transmission,  or 
vesting  thereof,  or  be  bound  by  or  take  any  notice  of  or  be  affected 
by  any  joint  tenancy  or  tenancy  in  common,  or  trust,  or  equitable 
or  reversionary  interest  therein.  In  May,  1866,  Broohs  assigned 
this  policy  to  the  Plaintiff  Southall  absolutely,  and  notice  of  the 
assignment  was  given  to  the  Company  :  but  in  order  to  avoid  any 
question  as  to  SouthaWs  right  to  sue,  Broohs  was  made  a  co-Plaintiff. 
Southall  was  also  the  assignee  either  absolute  or  by  way  of  mort- 
gage of  other  current  policies  of  assurance  in  the  Society  for  sums 
amounting  in  the  whole  to  £2300.    Some  of  these  policies  had 
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M.  E.     been  assigned  to  SoutJiall  in  consideration  of  his  releasing  debts 
1870      due  to  him ;  and  the  assignments  thereof  contained  covenants  by 
SoTjTHALL         debtors  to  pay  the  premiums  on  the  policies. 
British        """^  September,  1867,  the  directors  of  the  )S'oc?'e^?/ declared  a  bonus 
Mutual  Life  of  20  per  cent,  on  the  paid-up  premiums.    In  June,  1868,  they 
Society,    issued  a  report,  in  which  they  stated  that  the  statement  of  accounts 
for  the  financial  year  ending  on  the  25th  of  March  then  last  would 
bear  a  favourable  comparison  with  the  preceding  ones,  and  would 
shew  a  steady  and  progressive  increase  in  the  operations  of  the 
Society ;  and  that  they  had  every  encouragement  to  hope  that,  at 
the  next  division  of  profits,  in  1872,  they  would  be  able  again  to 
recommend  a  liberal  bonus. 

The  Company  was  a  proprietary  compan)^,  and  was  governed  by 
a  deed  of  settlement  of  the  17th  of  January,  1861,  under  which 
the  Company  had  power  to  purchase  or  otherwise  acquire  the 
business  of  any  other  company  or  companies,  or  society  or  societies, 
of  a  similar  nature.  In  addition  to  the  ordinary  business  of  life 
assurance,  the  Company  had  power  to  effect  assurances  in  cases  of 
sickness  and  accident. 

On  the  10th  of  October,  1 868,  a  provisional  agreement  was  entered 
into  between  the  directors  of  the  Society  and  the  Company  for  the 
transfer  of  the  business,  assets,  and  liabilities  of  the  Society  to  the 
Company.  This  agreement  contained  a  clause  providing  that  each 
of  the  directors  should  receive  the  sum  of  £600,  and  the  secretary 
£5000,  by  way  of  compensation  for  loss  of  office.  On  the  same 
day  the  directors  of  the  Society  issued  a  circular  calling  a  special 
meeting  of  the  members  on  the  29th  of  October,  for  the  purpose 
of  considering  the  agreement ;  and  also  a  general  meeting  on  the 
same  day,  as  soon  as  the  business  of  the  special  meeting  might  be 
terminated,  to  consider  the  expediency  of  registering  the  Society 
under  the  Companies  Act,  1862,  and, to  pass  such  resolutions  in 
reference  thereto  as  might  at  such  meeting  be  considered  expedient. 
A  copy  of  this  circular  was  sent  to  the  Plaintiff  Soutliall,  who 
immediately  wrote  to  the  secretary  of  the  Society  stating  that  he 
objected  to  the  proposed  arrangement. 

The  meetings  called  for  the  29th  of  October  were  duly  held, 
and  resolutions  uere  passed  by  large  majorities  of  the  members 
present  personally  or  by  proxy,  approving  of  the  agreement  and 
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sanctioning  the  registration  of  the  Society  under  the  Companies      M,  R. 
Act,  1862.    On  the  30th  of  October  the  Society  was  registered  1870 
accordingly.    On  the  same  day  circulars  were  issued,  calling  a  southall 
special  general  meeting  on  the  17th  of  November,  for  the  purpose  briti=h 
of  passing  a  special  resolution  under  the  Compcmies  Act,  1862,  Mutual  Life 
approving  and  adopting  the  agreement  of  the  10th  of  October,  and  Society. 
also  for  the  purpose  of  passing  a  special  resolution,  requiring  the 
Society  to  be  wound  up  Yoluntarily,  and  for  the  purpose  of  appoint- 
ing liquidators,  and  of  giving  authority  to  such  liquidators  to  carry 
out  the  agreement  on  the  part  of  the  Society. 

A  meetiug  was  accordingly  duly  held  on  the  17th  of  November, 
and  the  following  resolutions  were  passed  by  the  majority  required 
by  sect.  51  of  the  Companies  Act,  1862  : — 

"  1.  That  the  agreement  made  by  the  board  of  directors  of  the 
Society  with  the  Prudential  Assurance  Company,  dated  the  10th 
day  of  October,  1868,  for  the  transfer  of  tlie  business  and  the 
policies  and  assets  of  this  Society  to  the  Prudential  Assurance 
Gompayiy  be  and  the  same  is  hereby  approved  and  adopted. 

"  2.  That  the  Society  should  be  wound  up  voluntarily. 

"3.  That  Edwin  Henry  Galsworthy,  of  Poultry  Chambers,  London, 
Esquire,  be  and  he  is  hereby  appointed  liquidator  of  the  Society  ; 
and  he  is  hereby  authorized,  directed,  and  empowered  to  carry  out 
and  bring  into  operation  the  said  agreement  entered  into  by  the 
board  of  directors  of  the  Society  with  the  Prudential  Assurance 
Company,  dated  10th  October,  1868." 

These  resolutions  were  duly  confirmed  at  a  meeting  held  on  the 
4th  of  December.  The  transfer  of  the  business  and  assets  was  after- 
wards carried  into  effect.  The  directors  and  officers  of  the  Society 
received  the  compensation  stipulated  by  the  agreement.  The 
liquidators,  in  pursuance  of  sect.  142  of  the  Companies  Act,  rendered 
an  account  of  their  proceedings  to  a  meeting  called  for  the  purpose 
on  the  8th  of  April,  1869,  and  made  a  return  of  such  meeting  to 
the  Kegistrarof  Joint  Stock  Companies  on  the  10th  of  April,  1869. 
The  period  of  three  months  mentioned  in  the  143rd  section  expired 
on  the  10th  of  July,  1869,  so  that  if  these  proceedings  were  valid, 
the  Society  was  now  dissolved. 

The  bill  w^as  originally  filed  on  the  10th  of  November,  1868,  and 
was  afterwards  amended,  and  as  amended  prayed  for  a  declaration 
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M.R.      that  tlie  agreement  of  the  10th  of  October,  1868,  was  beyond  the 
1870       powers  of  the  Society  and  the  Company,  and  was  invalid  and  void  ; 
SouTHALL   for  an  injunction  to  restrain  the  Defendants  from  carrying  it  into 
British    ^Sect,  and  the  directors  of  the  Society  from  selling,  transferring,  or 
Mutual  Life  otherwise  dealinsT  with  the  .business  and  assets  of  the  Society  con- 

ASSURANCE  A  1 

Society,  trary  to  the  provisions  of  the  deed  of  settlement;  for  an  order 
directing  the  Company  to  transfer  the  assets  received  by  them 
under  colour  of  the  agreement  to  the  liquidator  of  the  Society  as 
assets  of  the  Society ;  for  a  declaration  that  the  Society  ought  to 
be  wound  up,  and  its  affairs  dealt  with  in  accordance  with  the 
provisions  of  the  deed  of  settlement;  for  an  order  directing  the 
directors  of  the  Society  to  repay  to  the  liquidators  of  the  Society, 
as  assets  of  the  Society,  the  amounts  received  by  them  for  compen- 
sation under  the  agreement ;  and  for  damages  and  costs. 

Notice  of  motion  for  an  injunction  was  given,  but  before  the 
motion  was  heard  the  transfer  of  the  business  and  assets  had  been 
completed. 

The  Defendants  alleged  that  the  Plaintiffs  were  the  only  persons 
who  objected  to  the  agreement,  all  the  other  members  of  the 
Society  having  accepted  the  liability  of  the  Company, 

Mr.  Jessel,  Q.C,  and  Mr.  Waller,  for  the  Plaintiffs  :— 

The  agreement  was  ultra  vires  both  of  the  Society  and  the  Com- 
pany. It  is  not  pretended  that  the  Society  had,  under  its  deed  of 
settlement,  any  power  to  enter  into  such  an  agreement.  The  Com- 
pany have  power  to  acquire  the  business  of  any  other  company  of 
a  similar  nature  ;  but  the  Society  was  a ,  mutual  company,  and 
totally  different  in  its  nature  from  the  Prudential  Company,  which 
is  an  ordinary  proprietary  company.  Even  if  the  Prudential  Com- 
pany had  been  a  mutual  company  the  Plaintiffs  could  not  be  com- 
pelled to  become  members  of  it,  seeing  that  its  business  includes 
not  merely  life  assurance,  but  assurance  in  cases  of  sickness  and 
accident,  which  is  of  a  risky  and  uncertain  description. 

It  is,  however,  said  that  the  transfer  is  valid  under  sect.  161  of 
the  Companies  Act,  1862.  In  reality  the  transaction  was  a  fraud 
on  that  section,  which  was  intended  to  be  auxiliary  to  a  hond  fide 
winding-up,  and  not  to  be  the  means  of  carrying  into  effect  an 
ultra  vires  agreement.    Moreover,  that  section  merely  enables  the 
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liquidators  to  sell  the  business  of  tlie  Com^pany,  and  to  receive  shares      M.  R. 

of  another  company  in  payment.  Here,  in  the  first  place,  the  liqui-  1870 

dator  does  not  sell,  he  merely  obeys  the  directions  given  to  him  by  Southall 

the  resolutions.    Again,  the  liquidator  receives  nothing  5  the  only  British 

persons  who  receive  anvthins:  are  the  directors  of  the  Society,  and  ^I^^tual  Life 
■•-  .  Assurance 

all  the  other  members  are  simply  handed  over  to  another  company.  Society. 

It  is  clear  that  if  the  Defendants  succeed  the  Plaintiff  Southall 
will  be  most  materially  injured ;  for  he  will  no  longer  be  able  to 
enforce  the  covenants  in  consideration  of  which  he  has  released  his 
debtors  from  their  debts. 

[They  cited  Natusch  v.  Irving  (1) ;  Const  v.  Harris  (2) ;  Be 
Phoenix  Life  Folicy  Company  (3) ;  Kearns  v.  Leaf  (4)  ;  Law  v. 
Indisj)utahle  Life  Policy  Company  (5) ;  Be  State  Fire  Insurance 
Com;pany  (6)  ;  Gregory  v.  Paichett  (7) ;  Simpson  v.  Denison  (8)  ; 
Clinch  V,  Financial  Corporation  (9) ;  Eutton  v.  Scarhorough  Cliff 
Hotel  Company  (10).] 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  Phear,  for  the  directors  of  the 
British  Mutual  Society,  and  Mr.  Southgate,  Q.C.,  and  Mr.  Chester, 
for  the  Prudential  Company  and  its  directors : — 

We  do  not  dispute  any  of  the  cases  cited  on  behalf  of  the  Plain- 
tiffs, but  we  say  they  are  all  irrelevant,  except  Clinch  v.  Financial 
Corjporation,  There  an  amalgamation  was  set  aside  because  the 
terms  imposed  a  fresh  liability  on  the  shareholders,  an  objection 
which  does  not  apply  here;  and  in  fact  the  judgment  of  the 
present  Lord  Chancellor  (11)  is  strongly  in  our  favour.  He  held 
that  the  amalgamation  could  not  be  supported  under  the  articles 
of  association  of  the  company ;  and  then  proceeded  as  follows  (12) : 
"  The  question  then  comes  to  this,  whether  this  was  an  arrange- 
ment which  can  be  supported  under  the  161st  section  of  the  Com- 
panies Act,  1862,  Now  it  is  clear  that  the  161st  section  points  to 
this,  that  if  a  company  be  desirous  of  merging  themselves  in 
another  company,  inasmuch  as  a  minority  of  dissentient  share- 

(1)  1  Lindley  on  Partnersliip,  605.  (7)  33  Beav.  595. 

(2)  T.  &  E.  496.  (8)  10  Hare,  51. 

(3)  2  J.  &  H.  441.  (9)  Law  Rep.  4  Ch.  117. 

(4)  1  H.  &  M.  681.  (10)  2  Dr.  &  Sm.  514. 

(5)  1  K.  &  J.  223.  (11)  Law  Rep.  5  Eq.  450. 
<6)  1  D.  J.  &  S.  634.  (12)  Ibid.  472. 
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M.  E.  holders  cannot  be  compelled  to  take  shares  in  the  other  company, 

1870  it  may  be  desirable  that  the  first  company  shall  have  a  power  of 

SoLTHALL  closing  its  concerns  and  winding  up  its  affairs,  and  upon  so  doing, 

Beitish  selling  its  assets  to  the  other  company,  which  may  be  disposed 

luTUAL  Life      purchase  those  assets,  payino:  for  them  in  shares.     Then  it 

Assurance         ^  '  r  j  g 

Society,  would  be  for  the  shareholders  in  the  company  which  was  being 
wound  up  to  say  whether  they  will  take  shares  or  not."  That 
passage  is  an  express  authority  for  the  proposition  that  a  sale 
which  is  beyond  the  powers  of  a  company,  as  defined  by  the  deed 
of  settlement,  may  be  carried  into  effect  under  sect.  161  of  the 
Companies  Act. 

By  sect.  180  of  the  Companies  Act  unregistered  companies  are 
empow^ered  to  register  under  the  Act ;  and  it  is  expressly  declared 
that  "  no  such  registration  shall  be  invalid  by  reason  that  it  has 
taken  place  with  a  view  to  a  company  being  wound  up."  Conse- 
quently the  Plaintiffs  could  not  have  prevented  the  Society  from 
registering.  That  being  so,  the  Plaintiffs  must  be  bound  by  all  the 
consequences  of  registration.  By  registration  the  Society  acquired 
the  power,  without  any  restriction  or  limitation,  to  resolve  to  be 
wound  up  in  accordance  with  sect.  129  of  the  Act.  Having  passed 
a  resolution  for  winding-up,  the  Society  could  direct  the  liquidators 
to  sell  the  assets  of  the  Company :  Sects.  95,  133,  161.  What 
right  has  the  Court  to  go  behind  the  resolution  to  wind  up  ? 

Further,  what  relief  can  the  Plaintiffs  have  ?  That  prayed  by 
the  bill  is  wholly  inconsistent  with  the  present  state  of  circum- 
stances of  the  Society,  except  in  so  far  as  it  sought  to  make  the 
directors  liable  for  the  compensation  they  have  received.  That, 
however,  can  only  be  done  upon  the  terms  of  the  Plaintiffs  affirming 
the  agreement. 

[They  cited  the  following  cases :  In  re  Imperial  Banlc  of  China, 
India,  and  Japan  (1);  Imperial  Banh  of  China,  India,  and  Japan 
V.  Banh  of  Hindustan,  China,  and  Japan  (2);  In  re  Anglo-Italian 
Bank  and  Be  Rosaz  (3).] 

Mr,  Jessel,  in  reply  : — 

The  case  of  Imperial  Banh  of  China,  India,  and  Japan  v.  Banh 

(1)  Law  Rep.  1  Cb.  839.  (2)  Law  Eep.  6  Eq.  91. 

(3)  Law  Eep.  2  Q.  B.  452. 
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of  Hindustan,  China,  and  Jajpan  (1)  shews  the  nature  of  the  relief      M.  R. 
which  the  Plaintiffs  ought  to  receive,  if  they  are  entitled  to  any.  1870 
As  to  the  prayer,  if  pending  an  injunction  suit  the  Defendant  has  Southall 
acted  contrary  to  the  injunction  prayed  for,  the  Court  at  the  British 
hearing:  will  set  aside  such  acts  without  a  special  prayer.  BIutual  Life 

T  i  -ir^toi  ASSUEANCE 

The  transaction  cannot  be  supported  under  sect.  161,  for  the  Society. 
following  reasons :  1.  The  section  contemplates  a  sale  to  facilitate 
a,  winding-up,  not  a  Avinding-up  to  facilitate  a  sale.  This  is  appa- 
rent from  the  position  of  the  section  in  the  Act :  it  is  in  part  4  of 
the  Act,  which  relates  to  winding-up,  and  is  in  the  midst  of  what 
are  called  "  Supplemental  Provisions,"  being  a  series  of  clauses, 
all  of  which  relate  to  what  may  be  done  by  way  of  facilitating 
winding-up.  Here  it  is  obvious  from  the  report  made  in  June, 
1S()8,  which  the  directors  at  all  events  cannot  be  allowed  to  say 
was  untrue,  that  there  was  no  necessity  to  wind  up  the  company, 
except  for  the  purpose  of  carrying  this  sale  into  effect.  2.  The 
clause  only  authorizes  the  conferring  of  power  on  the  liquidators : 
here  all  power  was  taken  out  of  their  hands ;  they  were,  by  the 
resolutions,  "  directed  "  to  carry  out  the  agreement.  3.  Whatever 
is  done  under  the  clause  must  be  done  through  the  liquidators, 
who  are  the  parties  to  receive  what  is  paid.  Here  the  liquidators 
received  nothing:  all  that  was  paid  went  into  the  hands  of  the 
directors  and  officers  of  the  Society.  4.  The  clause  cannot  apply 
to  mutual  insurance  companies.  5.  The  clause  only  validates  acts 
of  the  selling  company :  here  the  buying  company  had  no  power 
to  buy.  6.  The  clause  only  authorizes  a  sale  for  the  purpose  of 
distributing  the  assets  jpro  rata  among  the  members ;  not  one,  as 
here,  where  the  directors  have  obtained  an  advantage  over  the 
other  members  of  the  Company. 


Dec.  8.    LoED  RoMiLLY,  M.E. : — 

The  facts  of  this  case  raise  an  important  question,  which  I  do 
not  know  to  have  been  expressly  decided.  It  is  shortly  this : 
Whether  the  161st  section  of  the  Companies  Act,  1862,  can  be 
made  ancillary  and  subservient  to  the  carrying  into  execution  and 

(1)  Law  Kep.  6  Eq.  91. 
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M.  E.      giving  effect  to  a  contract  which  the  contracting  parties  had  no- 
1870      power  to  enter  into. 
SouraALL       [His  Lordship  then  stated  the  facts,  and  continued : — ] 
British        ^  P^^^  £5000  paid  to  the  secretary  and  the  £600  paid 

Mutual  Life  to  each  of  the  directors  of  the  Society.  These  details  cannot,  in 
•  Society,  niy  opinion,  affect  the  question  I  have  primarily  to  decide.  It  is 
proper,  however,  to  observe  that  there  was  no  concealment  of 
these  payments,  and  that,  though  they  were  not  ostentatiously 
announced,  they  w^ere  not  concealed ;  and  any  one  who  thought 
fit  might  have  ascertained  the  exact  terms  on  which  the  transfer 
was  proposed  to  be  made.  It  is  also  clear  that  the  Plaintiff 
Southall  was  very  seriously  affected  by  this  transfer,  and  that 
the  covenants  on  which  he  relied,  and  which  formed  a  part 
of  his  security,  were  seriously  affected,  if  not  destroyed,  by  this 
transfer. 

The  arguments  against  the  application  of  this  clause  to  the 
present  state  of  things  which  weighed  most  with  me  were,  first, 
that  the  clause  clearly  applied  to  a  liquidation,  and  that  accord- 
ingly it  gives  power  to  a  liquidator,  and  to  him  only ;  that  the 
clause  is  permissive  and  not  compulsory ;  next,  that  the  clause 
is  clearly,  in  this  case,  not  used  for  a  lond  fide  purpose ;  for  that,, 
in  the  ordinary  sense  of  the  word,  a  hond  fide  winding-up  was  not, 
in  any  respect,  contemplated  here ;  but  the  clause  was  employed 
as  a  mere  attempt  or  device  by  which  to  support  a  transaction 
radically  bad  by  reference  to  a  section  framed  for  another  and 
distinct  purpose.  At  the  same  time,  and  on  the  other  hand,  this 
view  of  the  case  has  struck  me  very  forcibly  :  It  is  clear  that  the 
Legislature  did  not  intend  to  limit  the  application  of  this  statute 
to  cases  of  insolvent  companies,  but  meant  that  the  shareholders  of 
any  company  might,  if  they  took  the  proper  steps,  voluntarily  wind 
up  any  solvent  company  or  association ;  and  if  such  a  company 
might  do  so,  then  what  was  there  to  prevent  the  shareholders  from 
obtaining  the  benefit  of  the  powers  conferred  by  this  section? 
The  section  itself  points  out  that  it  is  not  confined  to  agreements 
entered  into  after  the  resolution  to  wind  up  had  been  come  to ; 
and  if  so,  how  can  this  Court  draw  an  arbitrary  distinction  between 
cases  where  the  object  was  solely  to  give  validity  to  a  contract, 
and  cases  where  the  contract  was  only  one  of  the  objects  to  be 
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accomplished  ?    It  is  true  that  by  this  means  it  may  be  that  a      M.  K. 

man  who  has  joined  a  society  with  a  yiew  to  have  it  fairly  tried  1870 

may  suddenly  find  himself  linked  with  a  company  for  a  totally  Southall 

.different  purpose;  and  it  is  urged  that  if  this  be  so,  then  all  the  brutish 

machinery  of  the  statute  is  only  an  expensive  and  circuitous  mode  ^J^gg^"^^^'^^ 

of  making  legal  an  illegal  act,  and  giving  a  majority  power  in  such  Society. 

cases  to  bind  a  minority.    But  if  the  Legislature  has  so  ordered, 

the  Court  has  no  power  of  altering  it,  although  it  may  be  of 

opinion  that  it  would  have  been  much  better  and  simpler  to  have 

introduced  a  clause  enabling  the  majority  of  a  company  to  bind 

the  minority  in  contracts  ultra  vires  of  this  description,  instead  of 

going  through  the  expensive  and  dilatory  process  of  a  winding-up. 

It  is,  however,  observed,  in  answer  to  this,  that  the  clause  also 

provides  for  the  objecting  shareholder  being  paid  the  value  of  his 

property  in  the  association.    Unfortunately  the  Plaintiff  here  was 

placed  in  this  dilemma  :  if  he  availed  himself  of  this  provision,  he 

must  have  abandoned  his  suit,  of  which  he  would  have  had  to  pay 

the  costs ;  and  if  he  did  not,  he  lost  the  benefit  of  the  provision. 

Accordingly,  the  Plaintiff  having  abstained  from  making  his  claim, 

cannot  now  avail  himself  of  it.    Still,  upon  full  consideration  of 

the  whole  matter,  and  having  regard  to  the  observations  of  Lord 

Hatherley  in  the  case  of  Clinch  v.  Financial  Corporation  (1),  where 

his  Lordship  seemed  to  be  clearly  of  opinion  that  a  contract  ultra 

vires  of  the  directors  might  be  supported  under  the  161st  section 

of  the  Companies  Act,  1862, 1  am  of  opinion  that  that  section  does 

empower  the  Society  and  the  Company  to  form  the  arrangement 

they  have  come  to. 

I  do  not  forget  the  argument  raised,  that  the  Company  had  no 
power  under  its  deed  to  enter  into  any  such  contract.  This  ques- 
tion is  solely  rested  on  the  somewhat  technical  ground  that,  though 
the  Company  had  power  to  buy  the  business  of  any  other  associa- 
tion of  a  similar  nature,  if  the  business  of  the  Society  was  of  a 
similar  nature  to  that  of  the  Company,  still  the  Society  itself  was  not 
of  a  similar  nature  to  the  Company,  because  mutual  and  proprie- 
tary assurance  companies  are  of  a  different  and  distinct  character ; 
and  still  more  so  is  it  of  a  distinct  character  when  it  insures  against 
accidents  and  against  sickness.  But  I  think  this  is  too  refined  a 
(1)  Law  Eep.  5  Eq.  472. 
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M.  Tl.      distinction ;  at  all  events,  I  should  not  be  disposed  to  rely  upon  it 

1870       in  a  suit  where  the  expression  of  an  opinion  to  that  effect  could 

SoiJTHALL   ^^^^  Comjoanif,  and  which  could  only  be  used  inci- 

^  dentally  to  affect  the  contract  of  the  Society. 

British  ^  ^ 

]MijTUAL  Life  I  have  hesitated  a  good  deal  about  the  costs ;  but,  on  a  full  con- 
SociETY.  sideration  of  the  case,  I  do  not  think  this  is  a  case  for  giving  any 
costs.  Whether  the  directors  of  the  Company  were  properly  made 
parties,  having  regard  to  the  views  I  have  taken  of  this  case  as 
to  the  legality  of  this  proceeding,  may  reasonably  be  doubted, 
notwithstanding  the  discovery  required  from  them  ;  but  they  have 
very  properly  joined  the  Company  in  their  appearance,  and  con- 
sequently no  extra  costs — or  to  a  very  inconsiderable  amount — 
have  been  incurred  thereby ;  and  I  think  that  I  shall  best  do 
justice  in  this  case,  which  is  a  very  peculiar  one,  by  dismissing  the 
bill  without  costs. 

Solicitors  :  Mr.  A.  D.  Smith,  agent  for  Mr.  E.  Oliver j  Birming- 
ham ;  Messrs.  Barnard  &  Co. 


M.E.  HOPGOOD  V.  PAKKIN. 

1870 

 ^  Tru&tee — Loss  of  Trust  Fund — Investment  on  Mortgage — Negligence  of 

Feb.  22  ;  Solicitor — LiaUUty  of  Trustee. 

April  22  ; 

Aoy^l.  ^  trustee  is  liable  for  the  loss  of  a  trust  fund  occasioned  by  his  solicitor 

having  neglected  to  take  proper  precautions  on  the  occasion  of  the  investment 
of  the  fund  on  mortgage. 

Whether  the  loss  falls  on  the  trustee  if  occasioned  by  a  fraud  practised  on  • 
him,  qucere. 

XmS  was  a  suit  by  the  children  of  Joseph  Hopgood  and  Honor 
his  late  wife,  for  the  purpose  of  compelling  James  Parkin,  the  sur- 
viving trustee  of  the  settlement  executed  on  the  marriage  of  their 
parents,  and  the  representatives  of  Bobert  Govett,  a  deceased  trustee, 
to  make  good  the  loss  sustained,  by  the  investment  of  the  trust 
funds  on  a  security  which  had  proved  insufficient. 

By  a  settlement  dated  the  3rd  of  March,  1842,  and  made  on  the 
marriage  of  Joseph  Hopgood  and  Honor  Davey,  a  sum  of  £10,000 
3  per  Cent,  consols  in  possession,  and  a  sum  of  £7218  2s.  Zd. 
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3  per  Cent.  Reduced  Annuities  in  reversion  expectant  on  the  death      M.  n. 
of  Maria  JDavey^  were  settled  on  the  usual  trusts  for  the  husband  1870 
and  wife  and  issue  of  the  marriage.    The  Bev.  James  Parkin  and  iiopgood 
the  Eev.  Robert  Govett  (since  deceased)  were  the  trustees  of  the  parkin. 
settlement,  and  the  £10,000  consols  were  transferred  into  their 
names. 

In  1855  the  Rev.  Robert  Govett,  William  Govett  Romaine,  and 
the  Rev.  Jolin  Clement  Govett,  who  were  trustees  of  another  settle- 
ment (for  the  sake  of  distinction  called  the  Govett  family  settle- 
ment), advanced  £12,000  of  the  trust  money  belonging  to  that 
family  to  one  Henry  Ernest  on  the  security  of  a  mortgage  of  his 
estate  at  LJanon,  in  the  county  of  Carmarthen. 

The  solicitor  for  the  Govett  trustees  was  Mr.  Charles  Albert  Govett. 
Mr.  Ernest's  solicitor  was  Mr.  John  Charles  Williams,  a  partner  in 
the  firm  of  Goodwin,  Williams,  Edwards,  &  Partridge. 

For  the  purpose  of  this  mortgage  the  Llanon  estate  was  valued 
by  Mr.  Petherich,  a  surveyor  recommended  by  Mr.  John  Charles 
Williams.    The  value  placed  on  the  estate  by  him  w^as  £19,047. 

In  June,  1857,  Mr.  Ernest  gave  notice  of  his  intention  to  pay  off 
this  mortgage.  On  the  15th  of  July,  1857,  the  mortgage  was 
paid  off,  and  the  estate  reconveyed  to  Ernest.  For  this  purpose  a 
temporary  loan  was  in  the  first  instance  obtained  from  the  Equitij 
and  Law  Life  Insurance  Office  ;  and  then,  in  order  to  pay  off  this 
loan,  John  Charles  Williams,  the  solicitor  of  Mr.  Ernest,  negotiated 
with  Charles  Albert  Govett,  who  acted  not  merely  as  solicitor  for 
the  Govett  trustees,  but  also  as  solicitor  for  the  trustees  of  the 
So]pgood  family,  to  get  an  advance  out  of  the  money  settled  on 
the  marriage  of  Mr.  and  Mrs.  So^good  on  the  security  of  the  estate. 
Maria  Davey  had  then  just  died,  and  £7218  2s.  Sd.  Reduced  3  per 
Cents,  had  fallen  into  possession,  and  become  subject  to  the  trusts  of 
the  settlement.  The  advance  was  agreed  to  by  Charles  Albert  Govett, 
and  sufficient  of  both  funds  of  £10,000  consols  and  £7218  2s.  3d. 
Reduced  were  sold  out  on  the  31st  of  July,  1857,  to  produce 
£13,000,  which,  was  advanced  on  the  security  of  a  new  mortgage  by 
Ernest  of  the  Llanon  estate,  dated  the  3rd  of  August,  1857.  The 
property  comprised  in  this  mortgage,  however,  was  not  exactly  the 
same  as  that  comprised  in  the  former ;  about  two-thirds  of  the  estate 
included  in  the  mortgage  of  1855  was  retained,  and  other  property 
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M.  R.      equal  in  quantity  and  value  to  the  one-third  omitted  was  added  to 
1870       the  new  mortgage  security.    Mr.  Govett,  the  solicitor,  received  for 
HoFGooD         services  a  lump  sum  of  £250 ;  he  made  no  new  valuation,  no 
Parkin     ^^^^  inquiries.     Having  in  his  possession  the  abstract  of  title 
— —       delivered  on  the  occasion  of  the  mortgage  of  1855,  he  did  not 
require  any  fresh  abstract;  he  never  inquired  whether  there 
existed  any  prior  incumbrances ;  and  he  apparently  trusted  entirely 
to  John  Charles    Williams,  who   shortly  afterwards  became  a 
bankrupt.    The  consequence  was,  that  it  turned  out,  first,  that 
the  property  on  which  the  advance  was  made  was  worth  about 
£16,000  instead  of  £19,000;  and  secondly,  that  there  were  two 
other  mortgages  on  the  estate,  one  dated  the  18th  of  March,  1857,. 
for  £4000,  and  interest  at  6  per  cent,  per  annum,  on  the  property 
included  in  the  former  mortgage,  and  another  for  £3500,  and 
interest  at  5  per  cent,  per  annum,  dated  the  1st  of  July,  1857,  on 
another  part  of  the  property. 

A  suit  of  Eo^good  v.  Ernest  was  instituted  to  settle  the  priori- 
ties of  these  mortgages,  which  were  severely  contested.  In  thi& 
suit,  after  much  litigation,  only  one  of  the  two  last-mentioned 
mortgages  was  ultimately  held  to  be  prior  to  that  of  the  Plaintiffs. 
The  property  was  sold,  and  it  turned  out,  after  taking  the  accounts 
of  what  was  produced  by  the  sale  and  what  was  due  to  the  first 
mortgagee  for  principal,  interest,  and  costs,  that  a  loss  of 
£6555  6s.  dd.,  or  thereabouts,  had  been  sustained  by  reason  of  this 
advance  by  the  trustees,  and  that  nothing  could  be  recovered  from 
Mr.  Henry  Ernest  personally. 
Honor  Hopgood  died  in  1864. 

Mr.  Jessel,  Q.C.,  and  Mr.  Fischer,  for  the  Plaintiffs: — 

The  investment  on  the  security  of  the  mortgage  of  1857  was  not 
carried  out  with  ordinary  care.  The  title  was  not  investigated,, 
the  property  was  not  valued ;  there  was  not  even  an  inquiry  made 
whether  the  solicitors  were  aware  of  any  fresh  incumbrances ;  and 
although  Williams  might  have  given  a  false  answer  to  such  an 
inquiry,  still  the  latter  might  have  fallen  into  the  hands  of  his 
partners,  who  were  perfectly  honest  men,  and  would  have  given  a 
truthful  answer. 

Though  the  trustees  themselves  are  not  in  any  way  to  blame,. 
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yet  tliey  must  be  answerable  for  a  loss  occasioned  by  the  default      M.  E. 
of  their  solicitors :  Eaves  v.  Hickson  (1).  1870 


Mr.  Soutligate,  Q.C.,  and  Mr.  ArcUlald  Smith,  for  Parkin  and  Hopgood 
the  executors  of  Bohert  Govett : —  Parkin^ 

We  say  that  Govett,  our  solicitor,  exercised  ordinary  care  and 
diligence,  and  took  every  precaution  which  a  person  investing  on 
mortgage  would  ordinarily  take.  If,  notwithstanding  that,  it  turns 
out  that  the  security  is  a  bad  one,  the  loss  must  fall  on  the  cestuis 
que  trust,  not  on  the  innocent  trustee  :  Jones  v.  Lewis  (2)  ;  Ex  parte 
Belchier  (3) ;  Massey  v.  Banner  (4) :  Clough  v.  Bond  (5).  The  case 
of  Eaves  v.  Kichson  was  very  different:  the  question  was  not 
whether  the  trustees  had  taken  proper  care  of  the  trust  property^ 
but  whether  they  had  paid  it  to  the  proper  parties. 

Mr.  W.  W.  Knox,  for  Joseph  Eopgood, 

Mr.  Crachnall,  for  C.  A.  Govett,  who  had  become  a  trustee  of  the 
settlement  of  the  3rd  of  March,  1842,  and  was  made  a  party  to  the 
suit  in  that  character. 

Mr.  Fischer,  in  reply. 


April  22.    Lord  Komilly,  M.E.  : — 

This  case  involves  to  some  extent  a  question  of  very  consider- 
able importance,  w^hich,  broadly  stated  and  without  qualification,  is 
shortly  this  :  If  trustees  are  defrauded,  and  by  reason  of  the  fraud 
practised  upon  them  lose  part  of  the  trust  estate,  does  the  loss  fall 
upon  them  or  upon  their  cestuis  que  trust  ?  In  Eaves  v.  HicJmn 
I  held  that,  if  a  person  obtained  trust  property  from  trustees  by 
means  of  a  forgery,  the  loss  fell  on  them  and  not  on  the  cestuis  que 
trust.  Here  the  trustees  advanced  trust  money  on  a  property 
sufficient  to  cover  the  mortgage  if  it  were  the  first  mortgage — the 
fact  of  the  existence  of  a  prior  mortgage  was  carefully  concealed 
from  them  :  does  the  loss  fall  on  them  or  on  their  cestuis  que  trust  ? 
Though,  in  my  opinion,  this  is  the  point  which  lies  at  the  bottom 
of  the  question  to  be  decided  here,  yet  there  are  in  the  present 

(1)  30  Beav.  136.  :  (3)  Amb.  218. 

(2)  2  Yes.  Sen.  240.  (4)  1  Jac.  &  W.  241,  247. 

(5)  3  My.  &  Cr.  490,  497. . 
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M.  R.  case  many  qualifying  circumstances  on  both  sides  which  must  be 

1870  considered,  and  which  renders  it  necessary  shortly  to  refer  to  the 

HoPGooD  ^^ats  which  are  proved  in  this  cause : — [His  Lordship  stated  them, 

^  as  above.l 

Paekin. 

  The  question  is,  on  whom  does  this  loss  fall  ?  First,  it  is  material 

to  consider  the  course  pursued  by  the  solicitor  of  the  trustees.  It 
is  true  that  his  conduct  is  not  theirs ;  but  he  is  appointed  by  them, 
he  is  their  agent  for  the  management  of  the  affairs  of  the  trust,  and 
if  he  misconducts  himself  through  ignorance  or  negligence,  or 
wilfully,  he  is  answerable  to  the  trustees,  and  they  cannot,  in  my 
opinion,  throw  any  of  the  loss  thereby  occasioned  on  their  cestuis 
que  trust  Now  what  is  the  conduct  of  the  solicitor  in  this  case  ? 
It  does  not  involve  one  iota  of  moral  turpitude.  He  acted,  I  have 
no  doubt,  as  he  believed,  for  the  best  for  all  parties ;  but  in  so 
acting  he  did  not  display  the  caution  and  vigilance  which  is  to  be 
expected  from  and  is  usually  displayed  by  a  solicitor  for  his  client. 
The  dates  of  the  mortgages  plainly  shew  this.  The  mortgage  of 
the  Llanon  estate  to  the  Govett  trustees  was  on  the  13th  of  October, 
1855.  The  mortgage  to  the  'Eo])good  trustees  was  on  the  3rd  of 
August,  1857.  In  the  meantime,  on  one  part  of  the  property 
included  in  the  former  mortgage,  a  mortgage  for  £4000,  with 
6  per  cent,  interest  per  annum,  had  been  effected  by  Ernest,  the 
mortgagor,  by  an  indenture  dated  the  18th  of  March,  1857  ;  and 
on  another  part  of  the  property  a  mortgage  had  been  effected  by 
Ernest,  the  mortgagor,  for  £3500,  with  interest  at  5  per  cent,  per 
annum.  It  is  true  that  this  latter  mortgage,  though  prior  in  date, 
was  postponed  to  the  Hopgood  trustees'  mortgage,  but  it  was  so 
after  much  expensive  litigation,  the  cost  of  which,  when  added 
to  the  debt,  increases  the  deficiency  of  the  estate. 

Though  both  these  mortgages  had  been  effected  in  the  interval 
between  the  mortgage  to  Govetfs  trustees  and  that  to  Sopgood's 
trustees,  yet  Mr.  C.  A.  Govett,  the  solicitor,  never  inquired  whether 
any  fresh  incumbrances  had  been  created,  nor  did  he  require 
a  fresh  abstract  to  be  delivered.  Whether  John  Charles  Williams 
would,  if  applied  to,  have  disclosed  the  fact  of  there  being  two 
fresh  incumbrances,  or  whether,  if  required  to  furnish  an  abstract 
continued  down  to  August,  1857,  he  would  have  concealed  these 
facts,  it  is  not,  in  my  opinion,  material  now  to  consider.  If 
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he  had  done  so,  and  wilfully  and  knowingly  deceived  Mr.  C.  A.      M.  K. 
Govett  by  assertion  of  what  was  false,  or  by  the  suppression  of  1870 
what  was  true,  it  might  have  altered  the  character  of  the  case  and  Hopgood 
the  liability  of  the  trustees.  But  the  trustees  are  bound  to  employ  parkin. 

competent  persons,  and  if  they  do  not  the  loss  must  fall  on  them.   

The  reason  which  Mr.  Govett  gives  for  not  asking  for  a  fresh 
abstract  is  singularly  inappropriate  :  it  is  that  he  had  already  got  it. 
This  is  true,  but  it  came  down  to  October,  1855.  What  he  wanted 
was  an  abstract  down  to  August,  1857,  or,  if  he  dispensed  with 
that,  he  should  have  required  a  statutory  declaration  that  no  fresh 
charge  had  been  created  on  the  property.  All  this  he  neglects, 
yet  he  takes  a  liquidated  sum  for  costs,  as  if  he  had  gone  regularly 
through  the  investigation  of  the  title  afresh,  in  the  ordinary 
manner.  Tlie  valuation,  also,  is  very  unsatisfactory.  Mr.  Govett, 
for  this  first  mortgage,  employed  Mr.  Petherick  on  the  recom- 
mendation of  the  mortgagor's  solicitor,  and  he  appears  to  me  to 
have  valued  the  property  considerably  above  its  real  value ;  but  this 
is  not  so  material  as  the  omission  to  require  that  an  abstract  should 
be  furnished  bringing  the  title  down  to  the  time  of  the  transaction 
in  question,  or,  if  not,  that  proper  evidence  should  be  furnished 
that  no  further  incumbrance  had  been  created  prior  to  the  3rd  of 
August,  1857,  when  the  trustees  were  about  to  advance  the  money. 
If  the  trustees  of  the  Ro^good  family  had  paid  off  the  mortgage  to 
Govetfs  trustees,  and  taken  an  assignment  of  it  as  a  subsisting 
mortgage,  it  would  have  been  different ;  but  they  do  nothing  of 
the  sort,  they  only  require  evidence  to  shew  that  the  first  mortgage 
to  Govetfs  trustees  had  been  paid  off ;  and  without  anything  to 
shew  that  fresh  incumbrances  had  not  been  created,  and  thus 
without  evidence  and  without  inquiry,  they  advance  the  money  at 
once,  obtaining  only  a  second  mortgage  on  a  property  insufficient 
even  for  a  first  incumbrance  to  that  amount.  I  use  the  expression 
they  do  this,"  because  it  is  exactly  the  same  if  it  be  done  by  the 
trustees  themselves  personally  or  by  an  incompetent  or  negligent 
agent.  They  must,  therefore,  bear  the  loss,  and  not  the  cestuis  que 
trust,  whom  they  were  appointed  to  protect. 

The  consequence  is  that  I  must  make  a  decree  compelling  the 
surviving  trustee,  Mr.  Farhin,  and  the  executors  of  the  deceased 
trustee,  Bolert  Govett,  to  make  good  the  loss  sustained  by  the 
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M.  R.      trust  fund  in  the  circumstances  I  have  above  detailed  of  its  having 
1870      been  advanced  on  an  insufficient  security ;  for  which  purpose  the 
HopGooD    proper  and  necessary  accounts  must  be  taken,  with  liberty  to  the 
Pakkin     Clhief  Clerk  to  adopt  the  accounts  taken  in  the  suit  of  Ho^pgood  v. 

  Ernest ;  and  if  the  executors  of  Bobert  Govetf,  the  deceased  trustee, 

do  not  admit  assets  sufficient  for  this  purpose,  there  must  be  the 
usual  account  of  his  estate,  and  the  trustees  must  pay  the  costs  of 
this  suit.  Of  course  I  shall  give  C.  A.  Govett  no  costs  ;  but  I  cannot 
make  him  pay  anything  in  this  suit. 


Nov.  21.  The  above  decision  was  appealed  against;  but  an 
agreement  for  a  compromise  of  the  suit  was  entered  into,  and  on 
this  day  was  sanctioned  by  the  Lords  Justices  on  behalf  of  the 
infant  Plaintiffs  and  the  representatives  of  the  deceased  trustee. 

Solicitors :  Messrs.  Comhe  &  Wainwriglit ;  Messrs.  Church,  Sons, 
&  Clarice ;  Messrs.  Pheljps  <&  Bennett 


re  SEWELL'S  ESTATE. 

1870       jYill — Oonstrudion — Wasting  Property — Implied  Discretion  for  Conversion- 


Bee.  3,  6,  9. 


Discretion  of  Trustees. 

A  testator,  after  a  specific  bequest,  gave  all  his  residuary  estate,  botli  real 
and  personal,  to  trustees  (whom  he  also  appointed  executors)  upon  trust,  as 
soon  as  conveniently  might  be  after  his  death,  to  sell  so  much  and  such  part 
thereof  as  they  might  think  necessary  for  paying  all  his  mortgage  and  other 
just  debts  and  funeral  and  testamentary  expenses  ;  and  he  directed  the  trustees, 
out  of  the  moneys  to  arise  from  such  sale  and  other  his  residuary  estate,  to 
pay  all  such  sums  of  money  as  might  at  the  time  of  his  decease  be  charged  on 
his  freehold  or  leasehold  estates  by  way  of  mortgage  and  all  other  his  just 
debts  and  funeral  and  testamentary  expenses,  and  to  invest  so  much  of  the 
moneys  as  might  remain  after  such  payments ;  and  to  stand  possessed  of 
such  investments  and  all  other  his  residuary  estate  and  the  income  thereof 
upon  trust  for  several  persons  successively  for  their  respective  lives,  with 
remainders  over.  Part  of  the  testator's  residuary  estate  consisted  of  a  lease- 
hold, which  was  at  the  time  of  his  death  subject  to  a  mortgage.  Shortly 
after  the  testator's  death,  the  trustees  paid  off  the  mortgage  out  of  the  testator's 
estate : — 

Held,  that,  upon  the  construction  of  the  will,  the  trustees  had  a  discretion 
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as  to  what  part  of  tlie  testator's  estate  should  be  converted ;  that  the  Court       M.  R. 

could  not  interfere  with  such  discretion,  at  all  events  if  a  considerable  time  ^g^^ 

had  elapsed  since  it  had  been  exercised ;  and  that  the  tenants  for  life  were  '^-y^ 

entitled  to  enioy  the  leaseholds  in  specie.  ^ 

'■  Sewell  s 

Estate. 

{JhABLES  sewell,  by  liis  will,  dated  the  5th  of  January, 
1847,  made  a  specific  bequest  to  his  wife,  and  then  proceeded  as 
follows :  And  as  to  all  the  rest,  residue  and  remainder  of  my 
estate  and  effects  whatsoever  and  wheresoever,  I  give,  devise,  and 
bequeath  the  same  unto  and  to  the  use  of  my  sons  Thomas  Hay- 
wood Sewell  and  John  Sewell  and  my  daughter  Elizabeth  Margaret 
Sewell,  their  heirs,  executors,  administrators,  and  assigns,  accord- 
ing to  the  nature  and  quality  thereof  respectively,  upon  trust 
that  they  and  the  survivors  and  survivor  of  them,  and  the  heirs, 
executors,  administrators,  and  assigns  of  such  survivor  do  and 
shall  as  soon  as  conveniently  may  be  after  my  decease  sell  and 
convert  into  money  so  much  and  such  part  thereof  as  in  their 
sole  discretion  they  may  think  necessary  for  the  purpose  of  paying 
and  discharging  all  my  mortgage  and  other  just  debts  and  funeral 
and  testamentary  expenses.  .  .  .  And  I  declare  that  the  trustees 
or  trustee  for  the  time  being  of  this  my  will  shall,  with  and  out  of 
the  moneys  which  shall  arise  from  such  sale  and  other  my  resi- 
duary estate,  pay  and  discharge  all  costs,  charges,  and  expenses 
attending  such  sale  or  sales,  and  all  such  sum  or  sums  of  money  as 
may  at  the  time  of  my  decease  be  charged  on  my  freehold  and 
leasehold  estates  by  way  of  mortgage,  and  all  other  my  just  debts 
and  funeral  and  testamentary  expenses,  and  shall  lay  out  and 
invest  so  much  of  the  moneys,  if  any,  to  arise  from  such  sale  as 
shall  remain  after  such  payments  as  aforesaid,'*  in  manner  therein 
mentioned ;  "  and  I  declare  that  the  trustees  or  trustee  for  the 
time  being  of  this  my  will  shall  stand  possessed  of  the  said  trust 
moneys  so  to  be  laid  out  and  invested  as  aforesaid,  and  of  the 
stocks,  funds,  and  securities  in  or  upon  which  the  same  shall  from 
time  to  time  be  invested,  and  of  all  other  my  residuary  estate,  and 
of  the  annual  produce  thereof  respectively,  upon  trust  that  they 
the  said  trustees  or  trustee  for  the  time  being  do  and  shall  pay  the 
annual  produce  of  the  said  trust  moneys  and  premises  unto  or 
permit  and  suffer~or  authorize  and  empower  my  said  wife  Margaret 
Sewell  and  her  assigns  to  receive  the  same  for  and  during  the 
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M.  E.      term  of  her  natural  life,  and  from  and  after  the  decease  of  my 

]870_      said  wife,  upon  trust  to  pay  the  annual  produce  of  the  said  trust 

moneys  and  premises  unto  my  three  daughters,  Elizabeth  Margaret 

Sewell's  SewelL  Ann  Frances  Seivell,  and  Caroline  Gordon  Sewell,  durino^ 
Estate.  '  '  •  ^  o 

  their  joint  lives,  and  to  the  survivors  and  survivor  of  them  during- 

their  or  her  life ;  and  from  and  after  the  decease  of  the  survivor  of 
my  said  wife  and  daughters,  upon  trust  that  the  said  trustees  or 
trustee  for  the  time  being,  and  the  survivors  or  survivor  of  them, 
and  the  heirs,  executors,  and  administrators  of  such  survivor  shall 
and  do  stand  possessed  of  and  interested  in  the  said  trust  moneys 
and  premises,  and  the  annual  produce  thereof,  in  trust  for  my 
three  sons,  Thomas  Haywood  Seivell,  John  Sewell,  and  Henry  Wil- 
liam Sewell,  and  their  respective  heirs,  executors,  administrators, 
and  assigns  in  equal  shares." 

The  testator  died  on  the  3rd  of  February,  1851 ;  his  wife  pre- 
deceased him. 

The  residuary  estate  of  the  testator  included  certain  leaseholds, 
which  at  the  time  of  his  death  were  subject  to  a  mortgage.  This 
mortgage  was  paid  off  by  the  trustees  out  of  the  testator's  estate 
in  October,  1851,  and  the  income  of  the  leaseholds  was  afterwards 
paid  to  the  tenants  for  life  under  the  will. 

Recently  the  London  and  North  Western  Bailway  Company 
took  part  of  the  leaseholds  for  the  purposes  of  their  imdertaking, 
and  paid  the  purchase-money  into  Court.  At  the  time  when  the 
leaseholds  were  so  taken  there  were  seventeen  years  to  run  of  the 
lease  for  which  they  v/ere  held ;  and  the  tenants  for  life  now  pre- 
sented a  Petition  praying  for  payment  to  them  during  their  lives, 
out  of  the  purchase-money,  of  such  an  annuity  as  would  at  the 
expiration  of  the  lease  exhaust  the  whole  amount  of  the  purchase- 
money. 

Mr.  Jessel,  Q.C.,  and  Mr.  Martineau,  for  the  Petitioners,  sub- 
mitted that  the  testator  had  shewn  an  intention  to  exclude  the 
operation  of  the  rule  in  Howe  v.  Earl  of  Dartmouth  (1).  The 
testator  directed  his  trustees  to  sell  so  much  of  his  estate  as 
might  in  their  discretion  be  necessary  for  payment  of  the  mortgage 
debts  secured  on  his  freehold  and  leasehold  estates.   Why  was  this 

(1)  7  Yes.  137. 
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direction  given,  unless  in  order  that  tlie  leaseholds  might  be 
enjoyed  in  specie  ? 

In  re 

Mr.  Marten,  and  Mr.  Charles  Walker,  for  the  remaindermen,  Sewell's 

contended  th^t  the  object  of  the  direction  was  only  to  clear  the   * 

testator's  estate,  '  that  the  rule  in  Howe  v.  Earl  of  Dartmouth  (1) 
was  not  excluded,  and  consequently  that  the  tenants  for  life  were 
not  entitled  to  enjoy  the  leaseholds  in  specie. 

[They  referred  to  Morgan  v.  Morgan  (2),  Sutherland  v.  Coohe  (3), 
^ind  Be  Llewellyns  Trust  (4).] 

Mr.  S])eed,  for  the  railway  company. 

Mr.  Martineau,  in  reply. 


Dec.  9.    LoED  KoMiLLY,  M.K. : — 

This  is  a  case  upon  the  construction  of  a  will ;  and  the  question 
is,  whether  the  rule  in  Howe  y.  Earl  of  Dartmouth  does  or  does 
not  apply. 

The  testator  gives  certain  chattels  to  his  wife,  and  then  pro- 
ceeds: "And  as  to  all  the  rest,  residue  and  remainder  of  my  estate 
and  effects  whatsoever  and  wheresoever,  I  give,  devise,  and  bequeath 
the  same  unto  and  to  the  use  of  my  sons  Thomas  Haywood  Sewell 
and  John  Sewell  and  my  daughter  Elizabeth  Margaret  Sewell,  their 
heirs,  executors,  administrators,  and  assigns,  according  to  the 
nature  and  quality  thereof  respectively  " — that  obviously  includes 
everything — upon  trust  that  they  and  the  survivors  and  survivor 
of  them,  and  the  heirs,  executors,  administrators,  and  assigns  of 
such  survivor  do  and  shall  as  soon  as  conveniently  may  be  after 
my  decease  sell  and  convert  into  money  so  much  and  such  part 
thereof  as  in  their  sole  discretion  they  may  think  necessary  for  the 
purpose  of  paying  and  discharging  all  my  mortgage  and  other  just 
debts  and  funeral  and  testamentary  expenses." 

ISTow  it  is  to  be  observed  that  this  is  not  a  trust  to  sell  the  whole 
estate  of  the  testator,  nor  is  it  a  trust  to  sell  so  much  as  would  be 


(1)  7  Ves.  137. 

(2)  14  Beav.  72. 

YoL.  XI. 
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(3)  1  Coll.  498. 

(4)  29  Beav.  171. 
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M.  E.      sufficient  to  pay  the  debts,  but  it  is  a  trust  to  sell  such  parts,  and 
1870      so  much  as  should  be  necessary,  in  the  sole  discretion  of  the 
In  re      trustees.    The  words  to  that  effect  are  very  distinct.  Assuming 
DsTA te!  death  of  the  testator,  the  trustees  in  their  discretion 

  thought  fit  to  sell  all  the  leaseholds,  and  not  one  of  the  freeholds, 

could  any  one  of  the  persons  interested  prevent  it,  and  say  that  the 
Court  ought  to  interfere,  though  the  testator  gave  thera  sole  and 
absolute  discretion  ?  Would  any  one  have  the  power  to  say  that 
all  must  be  sold,  both  freeholds  and  leaseholds,  or  that  equal  pro- 
portions of  each  must  be  sold  ?  I  think  it  is  clear  they  would 
not.  Take  the  converse  of  that  case.  The  three  executors,  the 
two  sons  and  the  daughter,  in  their  discretion  determine  to  sell 
the  freeholds,  and  not  to  sell  the  leaseholds.  Could  this  Court 
interfere  ?  Do  not  the  words  give  an  express  and  absolute  dis- 
cretion as  to  what  they  might  think  fit  to  do ;  and  might  not 
that  discretion  be  regulated  by  various  circumstances  relating  to 
the  state  of  the  family;  and  would  this  Court  thereupon  say, 
"  We  will  interfere  and  say  you  shall  not  do  what  you  think  right, 
but  we  will  do  it  for  you?"  I  am  of  opinion  that  there  is  no  case 
which  comes  to  that.  No  doubt,  if  they  refuse  to  exercise  their 
discretion,  it  is  settled  by  many  cases  that,  if  the  matter  comes  into 
this  Court,  the  Court  will  sell  the  whole  and  divide  it  equally,  but 
I  do  not  think  this  Court  has  interfered  with  the  discretion  of  the 
trustees  when  they  have  chosen  to  exercise  it. 

Now  not  only  have  they  chosen  to  exercise  it,  but  they  have 
actually  exercised  it,  and  have  done  what  they  thought  fit  in  this 
matter.  The  testator  died  in  1851,  so  that  nearly  twenty  years 
have  elapsed  since  his  death,  and  since  this  exercise  of  discretion 
has  been  carried  into  execution,  and  no  step  taken  in  consequence 
of  it.  It  is  a  very  serious  thing  to  disturb  what  has  been  done 
under  the  discretion  of  trustees  after  a  long  period  of  time. 

Then  I  am  struck  also  with  this :  What  are  they  to  do  with  the 
money  arising  from  the  sale  ?  They  are  to  pay  off  the  mortgages. 
Some  of  the  mortgages  are  mortgages  of  the  leaseholds  and  some 
of  them  of  the  freeholds.  Are  they  or  not  to  be  treated  differently  ? 
It  was  suggested  to  me  in  argument  by  Mr.  Marten,  that  to  pay  off 
the  mortgages  merely  meant,  you  are  to  sell  the  leaseholds  free 
from  incumbrances,  discharged  from  the  mortgages.    I  do  not 
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think  that  is  so.    That  would  be  putting  a  very  strained  meaning      M.  li. 
upon  the  words,  because  this  occurs — "  And  I  declare  that  the  1870 
trustees  or  trustee  for  the  time  being  of  this  my  will  shall,  with  j„ 
and  out  of  the  moneys  which  shall  arise  from  such  sale  and  other  ^estate^ 

my  residuary  estate,  pay  and  discharge  all  costs,  charges,  and   

expenses  attending  such  sale  or  sales,  and  all  such  sum  and  sums 
of  money  as  may  at  the  time  of  my  decease  be  charged  on  my 
freehold  and  leasehold  estates  by  way  of  mortgage,  and  all  other 
my  just  debts  and  funeral  and  testamentary  expenses,  and  shall 
lay  out  and  invest  so  much  of  the  moneys  (if  any)  to  arise  from 
such  sale  as  shall  remain,  after  such  payments  as  aforesaid,"  upon 
certain  trusts.  lie  declares  that  the  trustees  are  out  of  the  produce 
of  the  sale  to  pay  off  the  mortgages  upon  the  freehold  and  lease- 
hold estates.  I  cannot  treat  them  differently  :  the  mortgages  are 
alike  to  be  paid  off,  and  to  be  paid  off  out  of  the  proceeds  of  the 
sale.  That  does  not  mean  that  his  property  itself,  which  is 
charged  with  a  mortgage,  is  to  contribute  and  form  part  of  that 
produce.  I  am  therefore  of  opinion  that  there  is  sufficient  in  this 
will,  and  from  the  various  circumstances  which  exist,  to  say  that 
the  discretion  of  the  trustees  is  left  entirely  with  them,  and  that 
they  have  exercised  it  in  a  particular  way.  That  which  they  have 
done  nineteen  years  ago  has  not  been  interfered  with  in  the 
slightest  degree,  and  it  is  too  late  now  to  come  and  say,  That  was 
an  improper  exercise  of  your  discretion,  and  you  ought  to  have 
exercised  it  differently."  I  think,  therefore,  that  these  ladies  are 
entitled  to  the  property,  that  is  the  leaseholds,  in  specie. 

Solicitors :  Messrs.  Walker  &  Martineau ;  Messrs.  Sougldon  & 
Wragg ;  Messrs.  Brooks  &  Co. ;  Messrs.  Hayes,  Tivisden,  &  Co. 
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M.E.  In  re  CONSTANTINOPLE  AND  ALEXANDKIA  HOTEL 
1870  COMPANY. 

EEIDPATH'S  CASE. 

Company — Winding-up — Contributory — Notice  of  Allotment — Posting  Letter. 

Mere  posting  of  a  letter  of  allotment  of  shares  in  a  company  to  an  appli- 
cant at  tlie  proper  address  is  not  such  a  communication  of  the  allotment  as  to 
bind  the  applicant. 

the  23rd  of  October,  1863,  Thomas  Reidpath  applied  in 
writing  for  thirty  shares  of  £20  each  in  the  Consfantinojole  and 
Alexandria  Hotel  Company,  Limited,  and  he  gave  as  his  address, 
7,  Stamford  Grove  East,  Upper  Clapton.  On  the  21st  of  December, 
1863,  thirty  shares  were  allotted  to  him.  It  was  proved  that  on 
the  same  day  letters  of  allotment  to  the  applicants  on  a  certain 
list  (including  a  letter  of  allotment  to  Beidpath)  were  posted  to 
the  proper  addresses. 

No  deposit  was  required  to  be  paid  on  application  for  shares  in 
the  company,  but  a  call  of  £1  per  share  became  payable  on  allot- 
ment. This  call,  however,  was  not  paid  by  Beidpath  and  other 
allottees.  There  was  some  evidence  that  letters  requiring  payment 
of  the  call  from  the  defaulting  allottees  were  posted  to  the  proper 
addresses  on  the  4th  of  January,  1864 ;  and  it  was  strictly  proved 
that  letters  from  the  solicitors  of  the  company  to  the  allottees  on 
a  certain  list  (including  a  letter  to  Beidpath),  requiring  immediate 
payment  of  the  call,  and  of  a  further  sum  of  6s.  8d.  (the  costs  of 
the  application),  and  threatening  legal  proceedings  in  default  of 
payment,  were  posted  to  the  proper  addresses  on  the  25th  of  July, 
1864. 

No  call  other  than  that  payable  on  allotment  was  ever  made. 

The  company  was  ordered  to  be  wonnd  up  in  1865.  Beidpath 
was  placed  on  the  list  of  contributories,  but  by  some  mistake  under 
the  name  of  John  instead  of  Thomas,  although  the  name  was 
correct  in  the  register  of  shareholders ;  and  the  mistake  was  not 
discovered  until  it  became  necessary  to  issue  a  balance-order. 
Immediately  on  the  discovery  of  the  error  the  liquidator  took  out 
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a  summons  for  the  purpose  of  settling  Thomas  Beidjoath  on  the  M.  R. 
list  of  contributories,  and  this  application  was  adjourned  into  1870 
Court.  Reidpath's 

Reidjpatli,  who  was  a  stockbroker,  by  his  affidavit  admitted 
that  he  sent  in  the  application  for  shares,  and  that  he  continued  to 
reside  at  the  address  therein  given  down  to  March,  1866 ;  but  he 
denied  that  he  ever  received  any  letter  of  allotment  or  any 
application  of  any  kind  in  respect  of  the  call  payable  on  allot- 
ment, or  letter  or  notice  of  any  kind  from  the  company  or  the 
secretary  thereof,  or  any  person  connected  therewith. 

Mr.  Boxburgli,  Q.C.,  and  Mr.  Bevir,  for  the  official  liquidator : — 

We  prove  all  that  is  necessary  to  constitute  an  agreement  to 
take  shares,  viz.,  an  application,  an  allotment,  and  the  posting  of 
a  letter  of  allotment  to  the  proper  address.  It  is  not  necessary  to 
prove  that  the  letter  actually  reached  Beid^ath,  for  in  these  cases 
the  post-office  must  be  taken  to  be  the  agent  of  the  applicants  for 
shares  to  receive  on  their  behalf  notice  of  allotment :  Bunlop  v. 
Kiggins  (1) ;  Duncan  v.  Topham  (2).  At  all  events,  we  say  that 
the  balance  of  probability  is  in  favour  of  the  presumption  that  one 
out  of  three  letters  sent  to  Beidpath  at  the  proper  address  was 
delivered  to  him ;  and  in  Ebhetts'  Case  (3),  Lord  Justice  Giffard, 
on  the  same  evidence  as  we  have  in  this  case,  came  to  the  conclu- 
sion that  the  applicant  had  received  notice  of  allotment. 

Mr.  Southgate,  Q.C.,  and  Mr.  /.  H.  Warner,  for  Beidjpath: — 

It  is  necessary  to  prove  that  the  allotment  was  communicated 
to  the  applicant :  Gunns  Case  (4) ;  Bohinson's  Case  (5).  That  has 
not  been  done.  The  cases  cited  do  not  prove  that  mere  posting 
of  a  letter  is  equivalent  to  notice.  Bunlojp  v.  Higgins  merely 
decides  that  where  an  offer  is  accepted  by  letter,  and  that  letter 
is  delivered,  the  acceptance  dates  from  the  posting  of  the  letter ; 
but  it  does  not  decide  that  there  would  have  been  a  contract  be-  ^ 
tween  the  parties  if  the  letter  had  never  been  delivered.  Bun- 
can  V.  Tovliam  was  decided  on  other  grounds.    In  IMeits'  Case 


(1)  1  H.  L.  C.  S81. 

(2)  8  C.  B.  225. 


(3)  Law  Eep.  5  Ch.  302. 

(4)  Ibid.  3  Ch.  40. 


(5)  Law  Eep.  4  Ch.  330. 
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BI.  R.     the  Lord  Justice  evidently  disbelieved  the  evidence  of  EbhettSf 
1870      and  he  had  good  grounds  for  so  doing,  but  no  such  grounds  exist 
RETDpTTti'ri  here.    If  the  theory  that  posting  a  notice  is  sufficient  communica- 
tion.  be  correct,  why  were  sects.  62  and  63  introduced  into  the 
Companies  Act,  1862  ? 

Mr.  Eoxburgh,  in  reply. 


Dec.  5.    LoKD  EoMiLLY,  M.E. : — 

I  do  not  think  in  this  case  that  there  is  sufficient  proof  that  the 
acceptance  was  communicated  to  Mr.  Beidpath.  Evidence  of  the 
letter  being  posted  is  not  enough  to  fix  him.  No  notice  whatever 
is  taken  by  him,  and  nothing  is  done  upon  the  subject  for  several 
years.  I  think  this  case  is  quite  distinct  from  the  case  in  the 
same  company,  which  went  before  the  Lord  Justice  Giffard,  who 
affirmed  my  judgment  in  the  matter.  In  that  case  it  was  obvious 
that  the  party  never  thought  of  raising  the  question  in  the  Court 
below,  and  did  not  raise  it  till  he  got  into  the  higher  Court.  Am 
I  to  lay  down  a  positive  rule  that  every  letter  that  is  sent  by 
post  is  delivered,  and  that  every  person  must  be  held  responsible, 
whether  it  is  or  is  not  delivered  ?  There  may  be  many  accidents 
to  prevent  its  being  delivered.  In  this  case  we  know  that  the 
word  " Thomas "  has,  by  mistake,  been  turned  into  "  John"  and  if 
by  any  accident  a  letter  was  not  delivered  at  the  time,  then  am  I  to 
hold  that  the  person  to  whom  it  is  addressed  is  bound  by  all  the 
consequences,  just  as  if  he  had  received  the  letter  and  had  assented 
to  it.  I  cannot  say  that  I  find  any  case  which  lays  down  such  a 
rule ;  and  I  think  it  is  inconsistent  with  the  clauses  in  this  Act 
of  Parliament,  where  the  Legislature  has  enacted  in  certain  cases 
that  a  letter  put  into  the  post  shall  be  sufficient  notice.  I  do  not 
think  anything  else  arises  in  the  case,  but  simply  the  question 
whether  the  letter  came  to  the  hands  of  this  gentleman  or  not. 
How  am  I  to  determine  that  question  ?  It  is  sworn  positively  by 
him  that  none  of  the  letters  ever  came  to  him ;  as  to  one  letter,  I 
do  not  think  there  is  sufficient  proof,  but  of  two  letters  there  is 
distinct  proof  of  their  having  been  put  into  the  post.    I  am  not 
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sure  that  they  were  delivered.    I  am  not  sure  that  they  were     M.  E. 

correctly  directed  in  fact,  but  I  see  no  reason  for  imputing  perjury  1870 

to  this  gentleman  when  he  says  positively  he  never  received  the  Reidpath's 

letters.    With  respect  to  the  letter  in  which  the  solicitor  calls 

upon  him  to  pay,  and  says,  "  If  you  do  not  pay  the  amount,  together 

with  6s.  Sd.  for  our  charges,  within  four  days  you  shall  have  an 

action  brought  against  you,"  I  think  if  he  had  received  it  he 

would  have  taken  some  notice  of  that  letter ;  yet  if  he  did  receive 

it,  he  took  no  notice  of  it,  and  when  the  winding-up  takes  place  he 

treats  it  as  a  matter  in  which  he  has  no  species  of  concern.  The 

winding-up  order  is  made  in  1865,  and  it  is  not  till  1870  that  he  is 

called  upon  to  pay  any  calls.    In  the  meantime  he  acts  as  if  he  ^ 

knew  nothing  about  it.    I  do  not  think  that  the  time  alone  would 

seriously  affect  the  case,  but  his  making  no  inquiry,  and  saying  and 

'doing  nothing,  is  strong  evidence  to  shew  that  he  considered  he  had 

no  interest  in  the  concern,  and  that  he  had  never  received  the 

letters.    The  real  question  is,  on  whom,  does  the  burden  of  proof  y 

lie  ?    It  is  admitted  that  there  are  three  things  which  constitute 

the  contract,  the  application  for  shares,  the  allotment  of  the  shares, 

and  the  notice  of  the  allotment.    The  two  first  it  is  not  necessary 

to  consider  in  this  case ;  but  who  ought  to  prove  the  notice  of  the 

allotment  ?    I  apprehend  the  company  ought  to  prove  that.    Does  "^"^ 

the  fact  of  putting  the  notice  in  the  post-office  sufficiently  prove 

it  ?    I  find  no  case  which  has  laid  down  that  rule,  and  the  cases 

referred  to  do  not  amount  to  it.    I  do  not  think  I  should  be  at 

liberty  so  to  hold  in  opposition  to  the  distinct  and  positive  oath  of 

the  Kespondent,  who  says  he  never  received  the  letters.    In  this 

state  of  circumstances  I  cannot  fix  him  as  a  contributory. 


Solicitors :  Messrs.  Bouth  dc  Stacey ;  Messrs.  Farmer  c&  Bobins. 
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M.  K.  ,  CANNON  V,  JOHNSON. 

1870 

Practice — Partition  Suit — Costs. 

Bee.  1. 

  The  costs  of  a  partition  suit  up  to  the  hearing,  as  well  as  the  subsequent 

costs,  should,  in  the  absence  of  special  circumstances,  be  borne  by  the  several 
parties  in  proportion  to  their  interests,  as  declared  by  the  decree. 

This  was  a  partition  suit,  by  the  decree  in  whicli  the  Plaintiff 
was  declared  to  be  entitled  to  one-fifth  and  the  Defendants  to  fonr- 
fifths  of  certain  property. 

The  case  now  came  before  the  Court  on  further  consideration  ; 
and  the  question  was,  how  the  costs  were  to  be  apportioned. 

Mr.  Jessel,  Q.C,  and  Mr.^.  E.  Miller,  for  the  Plaintiff,  contended 
that,  since  the  Partition  Act,  1868  (31  &  32  Vict.  c.  40),  s.  10,  by 
which  the  costs  were  to  be  at  the  discretion  of  the  Court,  the  old 
practice  was  no  longer  subsisting,  and  that  the  costs  up  to  the 
hearing,  as  well  as  the  subsequent  costs,  should  be  borne  by  the 
parties  in  proportion  to  their  respective  interests. 

Mr.  Davey,  for  the  Defendants,  contended  that  the  old  practice, 
as  laid  down  in  Agar  v.  Fairfax  (1),  still  prevailed,  and  that  each 
party  should  bear  his  own  costs  up  to  the  hearing. 

LOED  KOMILLY,  M.R, :  — 

I  am  satisfied  that,  according  to  the  practice  whicli  I  have  fol- 
lowed on  several  previous  occasions,  the  entire  costs  of  a  partition 
suit  should  be  borne  by  the  parties  in  proportion  to  their  interests,, 
as  declared  by  the  decree,  except  where  there  are  any  special  cir- 
cumstances arising  from  the  conduct  of  any  of  the  parties  whicb 
may  lead  the  Court  to  apportion  the  costs  otherwise. 

In  this  case  the  Plaintiff  must  pay  one-fifth  and  the  Defendants 
four-fifths  of  the  entire  costs  of  the  suit. 

Solicitors  for  the  Plaintiff:  Messrs.  Duncan  &  Murton. 
Solicitors  for  the  Defendants :   Messrs.  Paterson,  Snoiu,  dt 
Burney, 

(1)  17  Yes.  533. 
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HOLLxiND  V.  WOOD.  V.-C.  s. 

Will  and  Codicil — "  Children  or  Legal  Issue  " — "  Or  "  and  "  and.'' 

Nov.  5. 

Testator  devised  lands  to  his  daughter  A.  in  fee,  and  by  codicil  he  ordered   

that  the  lands  given  by  his  will  to  A.  should  be  not  so  given,  but  to  all  the 
children  or  legal  issue  of  A.,  to  be  divided  amongst  them  in  equal  shares, 
after  the  decease  of  his  daughter  A.  and  her  husband.  She  had  ten  children, 
one  of  whom  died  in  the  lifetime  of  the  testator,  and  three,  who  survived 
him,  died  in  her  lifetime  : — 

Held,  that  the  children  of  A.,  who  were  living  at  the  death  of  the  testator, 
and  those  who  were  born  afterwards,  took  vested  interests  in  fee,  to  the 
exclusion  of  grandchildren  and  great-grandchildren. 

George  WABDf  who  died  in  January,  1811,  by  will,  dated 
the  8th  of  August,  1808,  devised  his  lands  at  Bratoft,  and  other 
places,  to  the  use  of  his  wife  for  life,  and  after  her  decease  he 
devised  one  part  of  these  lands  unto  and  to  the  use  of  his  daughter 
Ann,  the  wife  of  William  West,  her  heirs  and  assigns  for  ever, 
and  the  other  part  unto  and  to  the  use  of  his  daughter,  Elizabeth 
Ward,  her  heirs  and  assigns  for  ever. 

By  a  codicil,  made  on  the  19tli  of  August,  1808,  the  testator 
said,  "  I  order  that  all  the  messuages,  lands,  tenements,  and  here- 
ditaments, as  given  by  me  in  my  last  will  and  testament  to  my 
daughter  Ann,  the  wife  of  William  West,  and  to  her  and  her  heirs 
or  assigns  for  ever,  be  not  so  given,  but  to  all  the  children  or  legal 
issue  of  my  said  daughter  Ann,  the  wife  of  William  West  afore- 
said, to  be  divided  between  and  amongst  them  in  equal  and  pro- 
portional shares  after  the  decease  of  the  said  William  and  Ann 
West,  And  also  I  order  that  all  the  messuages,  lands,  tenements, 
and  hereditaments  as  given  by  me  in  my  last  will  and  testament 
to  my  daughter  Elizabeth  Ward,  her  heirs  and  assigns,  for  ever,  be 
not  so  given,  but  to  her  legal  issne,  to  be  divided  between  and 
amongst  them  in  equal  and  proportional  shares,  &c.,  &c. ;  but  pro- 
vided the  said  Elizabeth  Ward  happens  to  die  without  leaving  any 
legal  issue,  in  that  case  my  will  is,  and  I  hereby  direct  that  the 
above-mentioned  messuages,  lands,  tenements,  and  hereditaments 
be  divided  in  equal  and  proportional  shares  amongst  the  children 
and  legal  issue  of  my  said  daughter  Ann,  the  wife  of  William  West 
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V.-C.  S.     aforesaid."    William  West  died  in  1819.   The  widow  of  the  testator 
1870      died  in  1830.    Ann  West  died  on  the  7th  of  March,  1867.  She 
Holland    l^ad  by, her  husband  William  West  ten  children,  one  of  whom  died 
in  the  lifetime  of  the  testator,  an  infant  and  unmarried,  and  three 

  children,  who  survived  the  testator,  died  in  the  lifetime  of  their 

mother.  Two  of  these  three  children  died  infants  and  unmarried, 
and  the  other  child  (Eleanor  WJieldale)  married  and  died,  leaving 
three  children,  two  of  whom  had  died  since  their  father  and 
mother,  infants  without  issue,  leaving  the  survivor  their  heiress- 
at-law. 

The  remaining  six  children  of  Ann  West  married  and  had 
children,  and  some  of  them  grandchildren,  and  all  were  made 
Defendants  to  this  suit,  as  they  claimed  to  be  entitled  to  shares  in 
the  lands  so  devised  to  the  children  or  legal  issue  of  Ann  West. 

The  bill  was  filed  by  the  devisee  in  trust  of  Frederick  Cooke, 
who  died  in  1867,  and  who  had  become  the  purchaser  of  certain  of 
the  shares,  or  presumptive  shares,  of  some  of  the  children,  and  he 
prayed  for  a  declaration  that  he  was  entitled  to  have  a  partition 
made  of  the  lands,  or  that  they  might  be  sold  under  the  direction 
of  the  Court,  and  that  the  proceeds  of  such  sale  might  be  divided 
amongst  the  Plaintiff  and  the  other  parties  interested  therein, 
according  to  their  respective  rights. 

,  Mr.  Charles  Hall,  and  Mr.  S]peed,  for  the  Plaintiff : — 

This  case  is  not  governed  by  any  precise  authority.  The  devise 
by  the  codicil  is  in  favour  of  the  children  of  Ann  West,  and  the 
grandchildren  and  great-grandchildren  are  excluded.  The  testator 
meant  in  using  the  words  "  children  or  legal  issue,"  lawful  children 
of  his  daughter,  and  he  did  not  intend  to  enlarge  the  class  so  as  to 
include  all  the  descendants  of  his  daughter.  There  are  no  words 
which  import  a  contingency,  but  upon  the  death  of  the  testator  the 
children  of  his  daughter  who  survived  him  took  vested  interests, 
though  the  period  of  distribution  amongst  or  enjoyment  by  them 
was  postponed  till  after  the  death  of  his  daughter  and  her  husband. 

Mr,  Dickinson,  Q.C.,  and  Mr.  Shehheare,  for  some  Defendants, 
and  Mr.  Cates,  for  another  Defendant,  who  took  the  same  view  as 
the  Plaintiff. 
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Mr.  Laing,  for  George,  the  eldest  son  of  Ann  West : —  V.-C.  S. 

The  testator,  by  his  codicil,  created  an  estate  tail.  He  did  not 
revoke  the  devise  by  his  will  to  Ann  West,  but  he  ordered  that  the  Holland 
lands  which  he  had  given  by  his  will  to  her  and  her  heirs  should  Wood. 
"  be  not  so  given,  but  to  all  her  children  or  legal  issue."  Prima 
facie,  "  issue  "  is  a  word  of  limitation :  Tate  v.  Clarke  (1) ;  Doe 
V.  Bucastle  (2);  and  in  the  more  modern  authorities  the  word 
has  been  construed  as  meaning  "  heirs  of  the  body :"  Boddy 
V.  Fitzgerald  (3) ;  Kavanagh  v.  Morland  (4)  ;  and  should  it  be  con- 
tended that  the  use  of  the  word  "  children  "  creates  a  distinction, 
the  answer  would  be  that  the  testator  in  Boddy  v.  Fitzgerald  used 
the  word  child,"  and  that  notwithstanding  the  House  of  Lords 
decided  that  the  first  devisee  took  an  estate  tail.  Unless  the 
testator  has  given  a  different  meaning  to  it,  the  Court  must  give 
force  to  the  word  "issue."  Jesson  v.  Wright  (5),  where  the  word 
"  child "  was  used  by  the  testator,  was  a  similar  case  to  this, 
and  there  it  was  held  that  an  estate  tail  was  created.  William 
West  took  no  estate  for  life,  except  by  implication,  and  there  is  no 
necessity  for  holding  that  he  took  one  by  implication :  Brew  v. 
Killick  (6) ;  As^inall  v.  Petvin  (7) ;  Bex  v.  Inhabitants  of  Bing- 
stead  (8)  ;  Stevens  v.  Hale  (9);  JSawMns  on  Wills  (10)  ;  Jarman 
on  Wills  (11).  For  as  Ann  West  took  an  estate  of  inheritance  in 
fee  or  in  tail,  so  William  West  would,  if  he  had  survived  her,  have 
taken  an  estate  as  tenant  by  the  courtesy.  In  the  case  of  Elizabeth 
Ward,  the  devise  was  to  her  legal  issue,  with  a  gift  over  in  case  she 
should  die  without  any  legal  issue  in  favour  of  "  the  children  and," 
not  or,"  legal  issue  of  Ann  West ;  and  as  to  that  devise,  Boddy  v. 
Fitzgerald  is  precisely  in  point,  and  Lewis  v.  Puxley  (12)  supports 
the  contention  that  both  daughters  took  estates  tail.  The  testator, 
by  his  codicil,  modified  the  estates  in  fee  given  by  his  will.  There 
was  no  gift  of  the  fee  to  the  children  of  Ann  West.  If  they  take 
estates  at  all  they  will  be  for  life  only :  Boe  v.  Thomson  (13) ;  'Doe 

(1)  1  Beav.  100.  (7)  1  S.  &  S.  544. 

(2)  8  C.  B.  876.  (8)  9  B.  &  0.  218. 
<3)  6  H.  L.  C.  823.  (9)  2  Dr.  &  Sm.  22. 

(4)  Kay,  16.  (10)  Page  178. 

(5)  2  Bli.  1.  (11)  3rd  Ed.  vol.  i.  p.  497. 

(6)  1  De  a.  &  Sm.  266.  (12)  16  M.  &  W.  733. 

(13)  12  Moo.  P.  C.  116.  ' 
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V.-C.  S.    V.  Rucastle  (1);  and  after  their  deaths  the  fee  will  belong  to  the 
1870      eldest  son     Ann  West.    But,  in  fact,  there  is  nothing  to  take  this 
Holland    case  aut  of  Boddy  V.  Fitzgerald  (2)  and  Doe  v.  Bueastle.    The  only 
Wood.     difference  between  those  cases  and  this  is,  that  the  words  "  children 
~~       or  legal  issue  "  are  used  instead  of  "  legal  issue  "  only ;  but  it  may  be 
said  that  these  words  include  "  children  "  and  a  larger  class  than 
children ;  and  if  it  should  be  decided  that  the  mere  use  of  the 
word    children  "  makes  a  difference,  great  uncertainty  will  prevail 
and  litigation  be  produced. 

l^Wood  V.  Baron  (3)  was  also  cited.] 

Mr.  A.  Thomson,  for  Defendants,  including  grandchildren  and 
great-grandchildren  of  Ann  West : — 

I  oppose  the  contention  urged  on  behalf  of  the  children  and  the 
eldest  son. 

[The  Vice-Chancellor  : — I  will  not  trouble  you  to  argue  that 
there  is  not  an  estate  tail.] 

It  will  be  easy  to  shew,  both  upon  principle  and  the  authority 
of  decided  cases,  that  the  children  who  survived  the  testatoi-, 
and  the  descendants  of  them,  who  came  into  existence  between 
his  death  and  that  of  Ann  West,  in  1867,  are  entitled  to  shares 
in  this  estate.  What  the  testator  intended  is  clear,  and  though 
he,  in  the  codicil,  used  the  word  "  or,"  he  meant  and,"  and  so 
it  ought  to  be  read  for  the  purpose  of  carrying  his  intention 
into  effect.  The  cases  of  Bichardson  v.  Spraag  (4),  Eccard  v. 
BrooJce  (5),  Horridge  v.  Ferguson  (6),  and  Maude  v.  Maude  (7), 
distinctly  establish  that  under  a  gift,  as  in  this  case,  if  at  the  time 
when  the  class  is  to  be  ascertained  there  are  grandchildren  and 
great-grandchildren  living,  they  all  take  jper  cajpita ;  and  those 
cases  follow  the  decisions  in  Bavenjport  v.  Sanbury  (8)  and  Leigh  v. 
JSforhury  (9),  where  it  was  held  that  the  word  "  issue,"  unconfined 
by  any  indication  of  intention,  includes  all  descendants,  and  that 
they  take  per  cajpita.    The  intention  of  the  testator  was,  that  his 

(1)  8  C.  B.  876.  (5)  2  Cox,  213. 

(2)  6  H.  L.  C.  823.  (6)  Jac.  583. 

(3)  1  East.  259.  (7)  22  Beav.  290. 

(4)  1  P.  Wms.  434.  (8)  3  Ves.  257. 

,  (9)  13  Ves.  340. 
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daughter,  Ann  West,  sliould  take  an  estate  for  life,  and  that  her 
children  and  all  their  issue  should,  in  equal  and  proportional 
shares,  take  the  fee ;  and  such  a  construction  would  be  in  accord- 
ance with  the  decision  in  the  recent  case  of  In  re  Harrisons 
Estate  (1),  which  governs  this  case. 

Mr.  Greene,  Q.C.,  and  Mr.  Villiers,  for  other  Defendants  in  the 
same  interest : — 

The  proper  construction  of  such  a  will  and  codicil  as  in  this  case 
would  be  that  which  would  include  the  largest  class — to  give 
shares  of  the  estate  to  all  the  descendants  of  Ann  West  who  came 
into  existence  before  the  date  of  her  death — the  period  of  distri- 
bution. There  can  be  no  doubt  that  the  testator  used  the  word 
"  or "  in  the  codicil  by  mistake  for  and ;"  and  to  construe  the 
gift  as  one  to  Ann  Wesfs  children  and  legal  issue  would  be  to  give 
full  application  to  the  case  of  Wood  v.  Baron  (2),  and  a  substantial 
benefit  to  all  her  descendants.  Any  other  construction  would  not 
comply  with  the  testator's  intention. 

Mr.  Nalder,  for  the  surviving  child  of  Eleanor  Wheldale,  sub- 
mitted that  the  words  "  children  or  legal  issue  "  ought  not  to  be 
extended  beyond  the  immediate  issue  of  Ann  Wesfs  children  who 
died  in  her  lifetime,  and  that  this  surviving  child  took  by  substitu- 
tion the  share  which  her  parent  would  have  taken :  Pearson  v. 
Stej>lien  (3) ;  SJiailer  v.  Groves  (4) ;  Girdlestone  v.  Doe  (5) ;  and  In 
re  Porter's  Trust  (6). 

Sir  Johk  Stuaet,  V.C: — 

No  case  has  been  cited  which  governs  the  present. 

I  have  no  difficulty  in  understanding  the  language  which  this 
testator  has  used.  By  his  will  he  devised  lands  in  fee  to  his 
daughter  Ann,  the  wife  of  William  West,  and  by  his  codicil  he,  in 
plain  language,  altered  that  gift.  By  the  codicil  he  devised  nothing 
expressly  to  his  daughter  and  her  husband.  It  is  immaterial  to 
consider  whether  they  took  estates  for  their  lives  by  implication ; 


V.-C.  S. 

1870 
Holland 

V. 

Wood. 


(1)  Law  Eep.  5  Cli.  408. 

(2)  1  East.  259. 

(3)  5  Bli.  (N.S.)  204. 


(4)  6  Hare,  162. 

(5)  2  Sim.  225. 

(6)  4K.  &  J.  188. 
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V.-C.  S.     but,  in  my  opinion,  they  were  entitled  to  life  estates.   The  testator, 
1870      by  bis  codicil,  ordered  that  all  the  lands  should  not  be  so  given 

Holland  as  by  the  will,  but  to  all  the  children  or  legal  issue  of  his  daughter 
Wood.  ^®  divided  amongst  them  equally  after  the  deaths  of 

  herself  and  her  husband. 

It  was  contended  that  the  word  "  or "  should  be  read  "  and 
but  in  all  the  cases  where  the  Court  has  so  read  the  word  it  was 
plain  from  the  context  that  the  wrong  word  had  been  used.  There 
is  nothing  in  the  context  here  to  shew  that  "  or  "  is  the  wrong 
word.  The  words  "children  or  legal  issue  "  mean  that  where  there 
are  children  they  are  to  take  the  lands,  and  that  where  there  are 
not  children  who  can  take  the  issue  are  to  take,  and  that  construc- 
tion gives  a  plain,  sensible  meaning  to  the  language  of  the  testator. 
The  enjoyment  of  the  gift  is  postponed ;  they  were  not  to  have 
their  shares  till  after  the  death  of  their  mother  and  her  husband. 
The  postponement  of  enjoyment  imports  no  contingency.  If  the 
view  adopted  in  the  case  of  Aspinall  v.  Petvin  (1)  should  be  allowed 
to  prevail  here,  it  might  be  considered  that  there  was  an  intestacy. 
But  that  question  is  now  unimportant,  for  all  that  I  have  to  do  is 
to  consider  what  are  the  rights  of  the  ''children  or  legal  issue,"  and 
I  feel  bound  to  declare  that  the  word  "  children,"  which  is  plain 
and  intelligible,  means  the  children  of  Ann  West  only ;  and  neces- 
sarily, according  to  the  established  rules  of  construction,  includes 
all  those  who  answer  that  description  and  who  came  into  esse 
before  the  period  of  enjoyment.  Mr.  Laing,  in  an  ingenious 
argument,  and  by  reference  to  authorities,  endeavoured  to  shew 
that  Ann  West  took  by  the  codicil  and  will  combined  an  estate 
tail,  on  the  ground  that  the  word  "  issue  "  is  one  of  limitation.  He 
would  not  say  that  "  children "  is  a  word  of  limitation,  but  that 
was  involved  in  his  argument.  The  words  used  by  the  testator 
must  be  construed  in  accordance  with  the  context,  and  there  is 
nothing  to  shew  that  the  word  "  children "  must  be  construed  as 
one  of  limitation.  Declare  that,  according  to  the  true  construction 
of  the  will  and  codicil,  the  children  of  Ann  West,  who  were  living 
at  the  death  of  the  testator,  and  those  who  were  born  afterwards, 
took  vested  interests  in  the  lands  in  fee ;  and  having  regard  to 
that  declaration,  there  must  be  inquiries  to  ascertain  the  number  of 

(1)  1  S.  &  S.  544. 
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children  born  during  her  life,  and  who  are  now  entitled  to  shares 
in  the  lands.  The  lands  must  be  sold  under  the  direction  of  the 
Court ;  and  the  bill,  as  against  those  Defendants  who  have  no 
interest  in  the  lands,  is  dismissed,  their  costs  to  be  paid  out  of  the 
proceeds  of  the  sale. 

Solicitors:  Mr.  H.  S.  Williams,  agent  for  Mr.  0.  T.  Alger ; 
Messrs.  Abbott,  Jenkins,  <&  Abhott,  agents  for  Mr.  F.  T.  White, 
Boston ;  Messrs.  Sharj)  &  Ullithorne,  agents  for  Mr.  /.  Walesby, 
Eorncastle ;  Mr.  H.  S.  Williams,  agent  for  Messrs.  Walker,  Sons, 
&  Baineij,  Spilshy ;  Messrs.  Coverdale,  Lee,  &  Co.,  agents  for  Messrs. 
Simj^son  &  Millington,  Boston, 


In  re  BLOWEE'S  TKUSTS. 

Will — Great" Neplieiu  sharing  with  Nepheiv. 

Gift  by  will  of  proceeds  of  sale  of  an  estate  to  testator's  great-nephew,  and 
to  siicli  other  of  his  nephews  and  nieces  as  should  he  living  at  his  own  and 
his  sister's  decease,  equally  : — 

Held,  that  the  great-nephews  and  great-nieces  were  entitled  equally  with 
the  nephews  and  nieces,  as*  being  classed  with  the  great-nephew. 

William  BLOWER,  who  died  in  1844,  by  his  will,  made  in 
December,  1842,  devised  an  estate  to  trustees  until  his  great- 
nephew  Langford  Wilson  should  attain  the  age  of  twenty-one 
years,  upon  the  trusts  therein  expressed,  and  so  soon  as  his  said 
great-nephew  attained  that  age  he  devised  the  same  unto  his  said 
great-nephew  Langford  Wilson,  his  heirs  and  assigns.  The  tes- 
tator then  devised  another  estate  to  the  trustees,  and  after  direct- 
ing them  to  pay  the  rents  and  profits  to  a  sister  for  life  he  directed 
them  to  sell  this  estate,  and  then  said,  that  "  as  to  the  net  moneys 
to  arise  from  the  sale  of  my  said  real  estate  I  direct  that  the  same 
shall  be  vested  in  my  said  trustees,"  after  paying  expenses,  "  upon 
trust  to  pay  thereout  all  my  mortgage  debts  which  may  be  owing 
by  me  upon  any  part  of  my  said  real  estates  (it  being  my  wish  and 
desire  that  the  estate  hereinbefore  devised  for  the  benefit  of  my 
said  great-nephew  Langford  Wilson  shall  be  free  from  any  part  of 
such  debts),  and  after  payment  thereof  upon  trust  to  pay  and 
divide  the  remainder  of  the  said  trust  moneys  unto  and  between 
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my  great-nepliew  George  William  Wilson  and  to  such  other  of  my 
nephews  and  nieces  as  shall  be  living  at  mine  or  my  said  sister's 
decease,  in  equal  shares  and  proportions." 

The  estate  was,  after  the  death  of  the  sister,  sold,  and  the  residue 
of  the  proceeds,  after  paying  the  mortgage  debts  and  expenses, 
had  been  paid  into  Court.  There  were  six  nephews  and  nieces 
and  fourteen  great-nephews  and  great-nieces  of  the  testator. 

George  William  Wilson  died  in  1859. 

The  nephews  and  nieces  now  asked  by  Petition  that  the  fund  in 
Court  might  be  paid  to  them  and  to  the  legal  personal  representa- 
tive of  George  William  Wilson. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Freeling,  for  the  Petitioners : — 
The  question  is,  whether  the  expression  of  the  word  "  great "  in 
the  clause  of  disposition  of  the  residue  take  away  from  the  words 
"  nephews  and  nieces  "  their  primary  signification.  The  testator 
has  used  the  designation  "  great-nephew  "  in  its  proper  place,  and 
he  gave  nothing  to  any  great-nephew  or  niece  except  to  the  two 
named.  One  rule  of  construction  is  that,  unless  there  is  a  reason 
for  the  contrary,  the  words  used  by  a  testator  shall  have  their 
primary  and  general  signification ;  and  another  rule  is,  that  where 
there  are  persons  who  come  within  such  primary  and  general 
signification  they  shall  take  to  the  exclusion  of  all  others.  The 
cases  to  which  attention  ought  to  be  called  are  SJielley  v.  Bryer  (1), 
Crooli  V.  Whitley  (2),  and  Thomj^son  v.  Bobinson  (3),  and  they  sup- 
port the  view  of  the  Petitioners.  In  Weeds  v.  Bristow  (4)  it  was 
held  that  grand-nephews  and  grand-nieces  were  entitled  to  partici- 
pate in  the  gift  to  nephews  and  nieces ;  but  that  case  is  different 
from  the  present,  and  is  no  authority  for  a  like  decision  being  made 
here ;  and,  considering  the  decisions  in  the  other  cases,  it  cannot 
be  held  that  the  mere  introduction  by  the  testator  of  the  word 
great "  in  one  line  of  his  will,  and  in  its  proper  place,  is  sufficient 
to  defeat  the  primary  signification  of  the  words  "  nephews  and 
nieces."  The  testator  correctly  described  the  Wilsons  as  his  great- 
nephews,  but  that  does  not  affect  the  question,  for  he  also  correctly 
described  the  class  that  he  intended  should  take  the  residue,  viz., 
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his  rjephews  and  nieces,  with  his  great-nephew  George  William    V.-C.  R. 


Mr.  Boger,  for  two  Kespondents  in  the  same  interest : — 

It  is  a  remarkable  fact  that  the  testator  used  the  word  "  great- 
nephew"  in  many  places  in  his  will,  while  he  only  used  the  word 
nephews  "  once,  and  therefore  it  is  fair  to  assume  that  if  he  had 
intended  the  great-nephews  and  great-nieces  to  share  in  the  residue 
he  would  have  repeated  the  word  "  great "  in  its  proper  place ; 
besides,  the  gift  was  "  to  such  other  of  his  nephews  and  nieces," 
which  plainly  shewed  that  that  class  only  should  receive  a  benefit. 

Mr.  Karslake,  Q.C.,  and  Mr.  Badcock,  for  the  great-nephews  and 
great-nieces,  were  not  called  upon. 

Mr.  W.  Pearson,  for  the  trustees. 

Sir  John  Stuaet,  Y.C.  : — 

No  doubt  the  authorities  which  bear  upon  this  case  conflict,  but 
those  which  are  in  favour  of  admitting  the  great-nephews  and 
great-nieces  to  share  in  the  residue  greatly  preponderate.  The 
decisions  which  have  excluded  great-nephews  and  great-nieces 
from  participating  have  proceeded  upon  the  consideration  that  the 
words  were  used  in  an  erroneous  sense ;  but  I  think  it  would  be  a 
strong  thing  to  say,  that  because  a  word  has  not  been  used  in  its 
strict  sense,  therefore  the  bequest  ought  to  fail.  We  are  all  quite 
familiar  with  the  fact  that  great-aunts  are  commonly  called  "  aunts," 
but  that  is  an  error  of  extremely  small  importance.  Sir  Thomas 
Plumer,  in  the  case  of  Shelley  v.  Bryer  (2),  does  not  seem  to  have 
thought  very  highly  of  his  own  opinion,  for  he  confessed  that  he 
was  not  able  to  come  to  a  very  clear  conclusion,  and  that  he  was 
not  satisfied  with  his  decision  which  excluded  the  great-nephews 
and  nieces.  But  the  facts  of  that  case  and  the  present  are  very 
different,  and,  in  my  opinion,  I  cannot  exclude  the  great-nephews 
and  great- nieces  here  without  overruling  the  case  of  James  v. 
Smith  (3),  where  the  late  Vice-Chancellor  of  England  said :  "  I 


Wilson. 

[Smith  V.  Lidiard  (1)  was  also  cited.] 
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V.-O.  S.    take  the  word  '  nieces '  to  mean  only  what  the  testatrix  shews  she 
1870       intended  it  to  mean,  namely,  the  daughters  of  her  nephews  and 
In  re      nieces."    In  this  case,  as  the  testator  spoke  of  his  great-nephew, 
Trusts  ^    and  classes  him  with  his  other  nephews  and  nieces,  and  the  gift 

 •      is  to  him  and  other  nephews  and  nieces,  I  cannot  consider  that  he 

excluded  those  who  were  as  much  nephews  and  nieces  as  the  great- 
nephew.  Declare,  that  the  great-nephews  and  great-nieces  are, 
with  the  nephews  and  nieces,  entitled  to  share  in  the  fund  in 
Court. 

Solicitors :  Messrs.  Vizard,  Crowder,  &  Co. 


V.-G.  S.  In  re  EMPIEE  ASSUEANCE  COKPORATIO^^. 

]^  LEEKE'S  CASE. 

Dec.  15  16  17 

'  19.   '    '  Contributory — Promotion-money — Qualification  of  BWectovs — F aid-up  Shares. 
1871 

w  A  director  of  an  old  company,  agreed  to  be  sold  to  a  promoter  on  behalf 

Jan.  12.  Qf  a  new  company,  was  named  in  tlie  articles  of  tlie  new  company  as 

director,  and  though  he  never  applied  for  shares,  fifty  were  allotted  to  him 
and  registered  in  his  name  as  paid-up  shares,  for  which  the  promoter  gave 
a  cheque  out  of  several  he  had  received  on  account  of  purchase-money  stipu- 
lated by  the  articles  to  be  paid  to  him  under  a  false  name,  there  being  in 
fact  no  money  in  hand.  The  shares  were  registered  as  fully  paid-up.  The 
director  never  received  the  certificates  or  attended  board  meetings,  or  was 
aware  that  shares  had  been  allotted  to  him,  but  he  attended  an  extra- 
ordinary board  meeting,  at  which  he  described  himself  as  nominal  chairman, 
and  excused  himself  on  the  score  of  ill-health  from  taking  part  in  the  affairs 
of  the  company.  A  proxy  was  used  on  his  behalf,  which  he  denied  having 
given : — 

Held,  that  he  was  a  shareholder  for  fifty  unpaid  shares. 

This  was  a  summons  that  the  name  of  Admiral  Leeke  might  be 
removed  from  the  list  of  contributories  of  a  company  in  course  of 
winding-up,  called  the  Empire  Assurance  Corporation,  Limited,  in 
respect  of  fifty  shares  in  the  company.  The  Chief  Clerk,  on  the 
15th  of  April  1868,  had  placed  Admiral  LeeMs  name  on  the  list. 
Admiral  Leehe  was  a  shareholder  and  director  of  a  company  called 
the  British  Union  Company,  whose  registered  office  was  at 
27,  Gresham  Street,  London.    On  the  1st  of  September,  1865,  an 
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agreement  was  entered  into  between  F.  J.  Price,  B.  Bulloch,  and  V.-O.  S. 
the  Hon.-  (7.  E.  Sohart,  three  of  tlie  directors  of  tlie  British  Union  1870 
Co7n])any,  of  the  first  part,  and  one  W.  Gidley  Lalce,  on  behalf  Leeke's  Case. 
of  a  new  company  to  be  formed,  of  the  second  part,  whereby, 
for  the  considerations  mentioned,  the  parties  of  the  first  part 
agreed  to  transfer  the  business  of  the  British  Union  Comjpany,  the 
lease  of  the  premises  No.  27,  Gresham  Street,  and  the  name  and 
title  of  the  British  Union,  to  the  said  Lake  on  behalf  of  the  new 
company ;  and  he,  the  said  Lahe,  on  behalf  of  the  said  company, 
agreed  to  pay  to  the  shareholders  of  the  British  Union  £3000  in 
the  manner  and  at  the  times  therein  mentioned.  The  agreement 
contained  the  following  clause :  "  That  such  of  the  shareholders 
of  the  said  British  Union  Company  as  like  to  come  in  and  take 
shares  in  the  new  company  shall  be  entitled  to  do  so,  and  shall  be 
■credited  with  £1  per  share,  Admiral  Leehe,  F.  J.  Price,  C.  E, 
Hohart,  and  B.  Bulloch  agreeing  to  join  the  board  of  the  new 
company."  ^ 

The  new  company  was  accordingly  incorporated  by  the  name 
of  the  Empire  Assurance  Corporation,  Limited,  and  immediately 
afterwards,  viz.,  on  the  25th  of  October,  an  extraordinary  general 
meeting  of  the  Empire  was  held,  at  which  the  above  agreement 
was  adopted,  and  the  articles  of  association  Avere  amended  by 
providing  that  an  agreement  between  one  Charles  Bevan  and 
the  Empire,  by  which  the  company  agreed  to  pay  Bevan  £1500, 
and  a  provisional  agreement  that  the  Empire  should  pay  George 
Bailey  £10,000,  be  confirmed.  This  resolution  was  confirmed  at  a 
meeting  held  on  the  9th  of  November,  1865. 

The  George  Bailey  mentioned  in  the  agreement  was  Mr.  W.  G, 
:  Lahe. 

Admiral  Leehe  was  named  in  the  articles  of  association  of  the 
Empire  as  a  director.  A  board  meeting  of  the  directors  of  the 
company  took  place  on  the  20tli  of  November,  at  which  Admiral 
.Leehe  was  not  present,  when  the  following  resolutions  were 
passed : — 

"  Resolved,  that  Admiral  Sir  R.  Leehe  be,  and  is  hereby  duly 
appointed,  chairman  of  the  corporation,  and  A.  Soares,  Esq.,  deputy 
chairman. 

"  Resolved,  that  the  following  shares  be  forthwith  allotted  :"  (then 

12  2 
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V.-O.  S.  followed  a  list  of  the  shares  allotted,  among  which  were  "  Admiral 
187U  Leehe,  fifty.") 
Leeke's  Case.  On  the  same  day  it  was  resolved  that  cheques  should  be  drawn, 
after  a  banking  account  had  been  opened,  for  the  moneys  voted 
at  the  shareholders'  meetings  of  the  25th  of  October  and  the  9th 
of  November,  1865.  According  to  the  evidence  of  Lalce,  the  shares 
were  treated  and  registered  as  paid  on  the  21st  of  November,  but 
no  money  passed.  The  formal  payments  were  made  very  shortly 
after  the  opening  of  the  banking  account ;  cheques  were  drawn  and 
signed  by  Messrs.  Price  and  Soares,  for  sums  amounting  in  the 
whole  to  £6520,  out  of  the  £7500  authorized  by  the  resolutions  of 
the  20th  of  November,  1865.  They  were  drawn  upon  the  distinct 
understanding  that  the  proceeds  of  each  cheque  should  be  paid 
into  the  company's  bankers  before  another  cheque  should  be 
drawn,  so  as  formally  to  make  up  the  payments  on  the  directors' 
shares,  which  had  been  hitherto  treated  as  paid  up.  LaJce  deposed 
that  he  paid  £6000,  out  of  the  £6500,  on  the  following  dates : — 


£ 

June  14,  1866    1000 

„   16,1866    1000 

„   19,  1866    500 

„   21,  1866    500 

„  28,  1866    3000 


These  payments  included  the  amount  due  on  Sir  H.  Leekes- 
shares.  The  next  board  meeting  took  place  on  the  12tli  of 
December,  1865,  at  which  meeting  the  minutes  recorded  that  the 
minutes  of  the  preceding  meeting  w^ere  read  over.  Admiral  Leeke 
was  described  in  the  directors'  attendance-book  as  having  been 
present,  but  Admiral  Leeke  denied  that  he  did  attend  the  board 
meeting,  though  he  admitted  he  might  have  been  in  the  room  at 
the  close  of  the  meeting  about  the  affairs  of  the  British  Union,, 
which  were  conducted  in  the  same  room.  The  entry  in  the 
directors'  attendance-book  of  Admiral  Leeke  s  name  was  at  the 
bottom  of  the  list  of  the  directors  present,  and  a  line  was  drawn, 
between  his  name  and  the  director's  name  immediately  above  his^ 
He  was  not  in  the  chair. 

It  was  not  alleged  that  Admiral  Leeke  attended  any  other  meet- 
ing until  the  18th  of  April,  1867,  when  a  meeting  was  held  at  the 
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Guildhall  Coffee  House.    This  meeting  was  held  to  consider  the     V.-C.  S. 
propriety  of  winding  up  the  company  voluntarily ;  and  it  appeared  1870 
from  a  shorthand  note  that,  at  the  commencement  of  the  meeting,  leeke^Oasb. 
Admiral  Leehe  asked  leave  to  say  a  few  words,  in  the  course  of 
which  he  said  that  he  might  call  himself  the  nominal  chairman, 
iind  apologized  on  the  ground  of  ill-health  for  not  having  taken 
more  part  in  the  affairs  of  the  company,  and  suggested  that  another 
gentleman  (the  deputy  chairman)  should  take  the  chair.    In  his 
affidavit,  Admiral  LeeJce  stated  that  his  reason  for  not  more  dis- 
tinctly repudiating  anj  connection  with  the  company  was  an 
apprehension  that  it  might  prove  injurious  to  it.    He  denied  that 
he  took  part  in  the  meeting  or  signed  a  proxy. 

It  appeared  from  a  paper  produced  that,  on  a  scrutiny  being 
taken  of  the  votes,  Admiral  Leehe  appeared  to  have  voted  by  proxy. 

On  the  4th  of  May,  1867,  the  company  was  ordered  to  be 
wound  up. 

About  the  month  of  May,  1868,  a  summons  was  taken  out 
against  Admiral  Leeke  to  attend  at  the  settling  of  the  list  of  con- 
tributories,  and  a  gentleman  attended  for  him  and  other  directors, 
and  the  matter  was  adjourned.  Admiral  Leeke  swore  he  was  not 
aware  of  the  meeting,  and  had  never  instructed  any  person  to 
appear  for  him,  and  it  was  not  till  the  service  of  the  balance-order 
upon  him  that  he  was  aware  proceedings  had  been  taken  against  him. 

It  appeared  from  the  evidence  that,  when  cheques  were  drawn 
jfor  the  directors'  fees  for  attendance,  no  cheque  was  drawn  for 
Admiral  Leeke' s  fees. 

It  was  admitted  that  there  was  no  evidence  of  any  application 
for  shares  ever  having  been  made  by  Admiral  Leeke,  and  he  posi- 
tively denied  ever  having  applied  for  shares  or  having  agreed  to 
accept  any,  or  having  received  any  certificates,  or  that  the  shares 
were  allotted  to  him. 

Evidence  was  given,  on  behalf  of  the  official  liquidator,  that  all 
the  notices  had  been  duly  served  on  the  registered  shareholders. 

Admiral  Leeke  died  in  the  summer  of  1869. 

Mr.  Hardy,  Q.C.  (Mr.  Be  Longueville  Giffard  with  him),  for  the 
•summons: — 

Althougli  it  is  true  that  the  articles  of  association  named  Admiral 
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Y.-C.  S.     Leeke  as  a  director,  and  although  the  other  directors,  at  a  board 
1870       meeting  on  the  20th  of  IsTovember,  1865,  at  which  Admiral  Leeke 
Leekes  Case,  was  not  present,  passed  a  resolution  appointing  him  chairman,  and 
allotting  him  fifty  shares.  Admiral  LeeJce  never  acted  as  a  director, 
or  was  aware  that  these  shares  were  allotted  to  him.  Assumino* 

o 

even  that  by  attending  a  subsequent  board  meeting  on  the  12th  of 
December  (which,  however,  he  denied  doing),  and  a  snbsequent 
extraordinary  general  meeting  on  the  18th  of  April,  1867,  he  must 
be  regarded  as  being  a  director,  that  would  not  be  sufficient  to 
constitute  him  a  shareholder:  Marquis  of  Ahercorns  Cases  (1); 
StocJc  and  Boneys  Case  (2) ;  Curries  Case  (3).  To  constitute  him 
a  shareholder  there  must  be  at  least  an  acceptance  of  shares 
allotted  to  him,  but  here  there  was  neither  application  for  shares, 
acceptance  of  any  shares  whatever,  nor  even  knowledge  on  Admiral 
LeeJce' s  part  that  any  shares  had  been  allotted  to  hi  in :  Pellatfs 
Case  (4) ;  Leviias  Case  (5) ;  G.  H.  Levita's  Case  (6).  If,  however,. 
Admiral  Leelce  is  to  be  treated  as  a  shareholder,  it  could  only  be 
as  the  holder  of  paid-up  shares.  The  issuing  of  paid-up  shares 
was  recognised  by  the  Companies  Act,  1867,  s.  25,  as  legitimate? 
but  it  did  not  authorize  as  a  new  creation  paid-up  shares,  but 
simply  recognised  the  issuing  of  paid-up  shares  as  legal.  It  pro- 
vided a  mode  of  regulating  such  issue.  The  shares  were  fully  paid- 
up  by  Lake,  who,  under  the  articles,  was  to  receive  £10,000  as 
promotion-money ;  and  out  of  £6000,  part  of  such  promotion- 
money,  which  was  actually  paid  to  him  by  the  directors,  he  did,  in 
fact,  bond  fide  pay  the  whole  amount  of  £500  due  on  the  shares 
allotted  to  Admiral  Leeke.  It  was  true  that  the  promotion-money 
was  due  to  Lake  under  the  name  of  George  Bailey,  but  Admiral 
Leeke  had  nothing  to  do  with  this  arrangement,  which  was  made 
by  Lake  and  the  directors  who  managed  the  business.  This 
agreement  between  Lake  and  the  company  had  not  been  im- 
peached by  any  one,  and,  whatever  view  might  be  taken  of  it. 
Admiral  Leeke  was  no  party  to  it  in  any  way :  Migottis  Case  (7) 
FeWs  Case  (8). 

(1)  4  D.  F.  &  J.  78. 

(2)  10  Jur.  (N.S.)  790. 

(3)  3  D.  J.  &  S.  367. 

(4)  Law  Eep.  2  Ch.  527. 


(5)  Law  Rep.  3  Ch.  36. 

(6)  Ibid.  5  Ch.  489. 

(7)  Ibid.  4  Eq.  238. 

(8)  Ibid.  5  Ch.  IL 
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Mr.  Dickinson,  Q.C,  and  Mr.  BrooJcsbanJc,  for  tlie  official  liqui-     V.-C.  s. 
dator,  were  not  called  upon.  1870 

 Leeke's  Case. 

1871.  Jan.  12.    Sik  John  Stuart,  Y.C.  :— 

The  motion  which  is  now  to  be  disposed  of  is,  that  the  name  of 
the  late  Admiral  LeeJce  be  removed  from  the  list  of  contributories. 

This  application  is  supported  on  two  grounds. 

First,  that  he  never  in  fact  was  a  shareholder. 

Secondly,  that  if  he  ever  was  a  shareholder  at  all,  his  shares  were 
fully  paid. 

As  to  the  first  ground,  I  stated  during  the  argument  the  reasons 
why  I  think  it  wholly  untenable.  There  is  the  clearest  evidence 
that,  having  been  a  shareholder  in  the  British  Union  Company,  he 
was  cognisant  of  the  proceedings  for  the  transfer  of  the  business  of 
that  company  to  the  Mjijoire  Corj>oration,  and  that  it  was  to  be  on 
the  footing  that  he  should  take  the  same  amount  of  shares  in  the 
Mnjoire  Corporation  which  he  had  in  the  other ;  that  he  was  to  be 
the  chairman  of  the  Empire  Corporation  ;  that  his  name  was  for 
several  months  advertised  as  such  chairman ;  that  he  appeared 
personally  at  the  meeting  of  the  Empire  Corporation  on  the  IStli 
of  April,  1867,  and  apologized  on  the  score  of  ill-health  for  having 
been  unable  to  act  on  previous  occasions,  or  to  take  the  chair 
himself  on  that  occasion ;  that  on  his  motion  another  person  took 
the  chair  on  that  occasion  in  his  stead ;  and,  finally,  that  he  voted 
by  proxy  during  the  proceedings  of  that  meeting. 

In  support  of  the  second  ground,  reliance  was  placed  on  his 
having  consented  to  take  shares  only  on  the  terms  of  being  fully 
indemnified,  and  that  the  shares  which  he  took  were  taken  on  the 
footing  of  their  being  fully  paid  up,  and  so  entered  on  the  register. 
As  usual  in  cases  where  the  shares  are  sought  to  be  treated  as  fully 
paid,  the  case  is  rested  on  an  agreement  to  have  them  so  treated. 
It  is  not  easy  to  see  what  the  value  in  any  case  can  be  of  an  agree- 
ment which  is  supported  by  a  false  entry  in  the  register,  and  which 
in  effect  defeats  the  right  of  the  creditors  against  the  shareholders, 
even  to  the  limited  extent  of  liability  which  the  statute  prescribes. 

But  in  this  case  it  is  said  that  the  shares  were  paid  up,  not 
by  Admiral  Leelce,  but  by  moneys  supplied  for  the  purpose  by 
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v.-C.  S.  Mr.  W,  G.  Lake,  tlie  great  actor  and  promoter  in  the  affairs  of  these 
1871  companies.  It  is  said  that  for  his  services  in  the  affairs  of  these 
Leeke's  Case.  compani(  s  it  was  agreed  that  a  sum  of  £10,000  should  be  paid  to 
Mr.  LaJce,  and  that  out  of  this  sum  the  amount  of  calls  should  be 
jDaid  in  repect  of  the  fifty  shares  in  the  Em'pire  Corporation  allotted 
to  Admiral  Leelce.  Accordingly,  without  any  payment  whatever 
having  been  made,  the  fifty  shares  of  Admiral  Leehe  were  entered 
on  the  register  as  fully  paid  up.  The  affidavit  of  Mr.  Lahe  fully 
and  clearly  states  how  what  he  calls  the  formal  payments  were 
made  as  to  these  and  other  shares.  "  The  cheques  were  in  different 
sums,  and  bore  different  dates,  and  upon  the  distinct  understanding 
that  the  proceeds  of  each  cheque  should  be  again  paid  into  the 
company's  bankers  prior  to  another  cheque  being  cashed,  so  as 
formally  to  make  up  the  payments  on  the  directors'  shares." 

It  is  by  this  juggle  that  Admiral  LeeJces  shares  are  asked  to  be 
treated  as  fully  paid  up.  That  there  might  be  no  ingredient  wanting 
to  complete  the  fictitious  nature  of  the  transaction,  it  was  part  of 
the  agreement  that  Mr.  LaJce  should  assume  the  name  of  George 
Bailey,  which  was  used  on  these  cheques,  and  they  were  indorsed 
by  him  in  that  name. 

It  is  impossible  to  treat  these  shares  as  having  been  paid  up  on 
such  an  arrangement  as  this.  Indeed,  I  should  have  considered 
this  case  as  involving  no  question  of  any  difficulty  or  importance 
but  for  some  authorities  cited  during  the  argument.  These  are 
authorities  which  sanction  a  notion  that  the  limited  right  of  a 
creditor  to  compel  the  shareholder  to  pay  in  money  may  be  defeated 
or  satisfied  by  an  agreement  among  the  shareholders  to  accept 
from  each  other  something  else  than  money  in  lieu  of  payment  of 
the  calls  upon  shares.  If  the  question  is  upon  the  construction  of 
the  statute  of  1862,  there  is  nothing  to  countenance  the  notion  of 
anything  but  money  being  a  satisfaction  of  the  limited  liability. 
Indeed  the  money  due  in  respect  of  calls  upon  shares  is  by  the 
statute  made  a  specialty  debt.  Great  as  the  alteration  of  the  law 
of  contract  is  which  the  statute  has  made,  the  facility  for  fraud 
would  be  intolerable  if  by  any  agreement  among  themselves  the 
creditor  could  be  deprived  even  of  his  limited  right,  and  of  the 
absolute  right  to  the  limited  amount  of  money  capital.  An  agree- 
ment among  the  shareholders  to  contribute  their  capital,  not  in 
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money  but  in  aii)^  commodity,  with  no  criterion  of  value  but  the     V.-C.  S. 
agreement  of  the  shareholders,  would  make  the  subscribed  capital  ]87l 
a  mere  delusion.  Leek^Case. 

•If  such  an  agreement  was  legal,  the  commodity,  however  worth- 
less,  might  by  agreement  among  the  shareholders  be  taken  as 
representing  the  whole  or  any  amount  of  the  capital  which  the 
Act  of  Parliament,  in  order  to  secure  the  creditor,  at  least  to  the 
limited  amount,  has  made  a  specialty  debt  to  an  amount  certain 
in  money.  The  view^  of  the  invalidity  as  against  creditors  of  such 
agreements  seems  to  have  been  adopted  by  the  Master  of  the 
Bolls  in  FeJTs  Case  (1).  He  held  that  the  person  who  claimed  to 
have  paid  up  his  shares  by  an  agreement  to  give  something  else 
in  lieu  of  money  was  still  a  debtor,  according  to  the  statute,  for 
the  whole  amount  of  his  shares.  What  would  seem  to  be  the 
proper  consequence  of  that  view  is  a  right  in  such  a  shareholder 
to  be  a  creditor  of  the  company  for  the  value  of  that  which  he  had 
given.  The  Master  of  the  Rolls  directed  an  inquiry  as  to  the  value 
of  what  was  given.  It  does  not  seem  to  have  been  considered 
that  there  was  any  question  whether  the  agreement,  although 
it  could  not  bind  the  creditor  or  release  the  shareholder  from 
the  obligation  to  pay  the  calls  in  full,  did  not  entitle  such  a 
shareholder  to  prove  as  a  creditor  and  come  in  with  the  other 
creditors  for  the  full  amount  due  in  respect  of  these  calls  as  an 
agreed  price.  If  that  be,  as  it  would  rather  seem  to  be,  the  true 
view  of  the  rights  and  liabilities,  the  inquiry  as  to  value  in  the 
absence  of  any  evidence  of  fraud  or  mistake  would  not  have  been 
necessary.  If  the  inquiry  was  directed  with  the  view  of  entitling 
the  shareholder  to  set  off  the  value  against  his  debt  for  calls,  it  is 
not  easy  to  adopt  the  notion  of  such  a  set-off.  But  the  Court  of 
Appeal  took  a  view  of  that  case  which  it  is  by  no  means  easy  to 
adopt  till  it  has  received  further  consideration.  The  Lord  Justice 
Giffard  reversed  the  decision  of  the  Master  of  the  Eolls.  It  would 
not  become  me  to  discuss  the  accuracy  of  the  views  stated-  by  the 
Court  of  Appeal.  But  it  was  then  held  that  the  case  was  governed 
by  Drummond's  Case  (2),  in  which  the  Master  of  the  Rolls'  deci- 
sion was  also  overruled.  This  case  is  still  more  extraordinary, 
for  it  was  there  held,  on  appeal,  not  only  that  an  agreement  to 
(I)  Law  Kep.  5  Ch.  11.  (2)  Law  Eep.  4  Ch.  772. 
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Y-C.  S.  satisfy  tlie  debt  for  shares  by  sometbing  else  tban  the  money  is- 
1871  valid,  but  that  an  agreement  on  one  contract  to  take  and  pay  for 
Leeke's  Case,  a  certain  number  of  shares  can  be  satisfied  by  another  contract 
with  other  parties  to  do  something  else,  instead  of  paying  what 
was  due  on  the  first  contract.  In  the  later  case  of  Forbes  and 
Judd  (1),  the  Lord  Chancellor  made  some  observations  on  both 
these  cases,  and  used  this  remarkable  expression :  "  As  to  hard- 
ship to  the  creditors  of  the  company,  there  is  none,  for  they  get 
the  property  instead  of  the  money."  That  might  be  true,  if  the 
property  was  worth  as  much  to  the  creditor  as  the  money,  or  if  the 
creditor  agreed  to  take  it  instead  of  money.  But  all  experience 
shews  that  the  sort  of  property  given  in  such  cases  is  for  the  most 
part  worthless,  and  often  worse  than  worthless,  because  it  involves 
liabilities  greatly  exceeding  any  real  value.  Indeed,  the  worth- 
lessness  of  the  property  which  is  the  subject  of  such  agreements 
is  the  real  reason  why  they  are  made. 

The  Act  of  Parliament  is  a  statutory  contract  with  the  creditors. 
It  limits  the  rights  of  creditors  to  a  certain  amount  to  be  sub- 
scribed in  money.  If  the  creditors  are  no  parties  to  an  alteration  of 
this  contract,  and  if  by  an  agreement  among  the  shareholders,  who 
are  the  debtors,  without  the  consent  of  the  creditors,  they  arrange 
to  give  property  (where  the  thing  deserves  the  name  of  property) 
for  the  capital  instead  of  money,  and  the  worth  of  the  property  is 
to  be  taken  at  the  estimate  of  the  debtor,  without  any  agreement 
by  the  creditor,  and  this  is  to  be  forced  on  the  creditor  without 
giving  him  any  right  to  inquire  as  to  the  value,  there  is  no  bound 
to  the  frauds  which  may  be  practised  on  creditors  and  honest 
shareholders. 

Although  these  decisions  seem  to  warrant  a  conclusion  as  to  the 
validity  of  such  agreements,  I  do  not  think  they  bind  me  to  con- 
sider that  the  shares  of  Admiral  Leeke  can  be  considered  as  paid 
by  such  a  juggle  as  was  practised.  Therefore  the  motion  must  be 
refused  with  costs. 

Solicitors  for  Admiral  Leehe:  Messrs.  She^pard  (&  Biley, 
Solicitor  for  the  Official  Liquidator :  Mr.  Fidhrooh, 

(1)  Law  Eep.  5  Ch.  270-273. 
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In  re  IMPERIAL  LAND  COMPANY  OF  MARSEILLES.      v.-C.  P.i. 

Ex  ;parte  JEAFFRESON.  mo 

Com2>ciny — Contributory — Beconstruction  hy  forming  a  new  Com'pany — Fayments  5.- 
to  new  Company — Liability  to  old  Company. 

The  reconstruction  of  an  insolvent  company  was  attempted  on  the  basis  of 
the  formation  of  a  new  company,  to  take  over  its  assets  and  liabilities.  The 
plan  of  reconstruction  provided  for  the  old  company  to  be  wound  up  and  the 
shareholders  to  exchange  their  old  sliares,  which  were  of  £20  each,  with  £10 
paid  np,  for  half  the  number  of  fully  paid-up  shares  of  the  new  company  of 
£10  each,  and  6  per  cent,  debentures  to  an  amount  equal  to  the  amount  paid 
np  upon  their  shares  in  the  old  company,  credited  with  one  half  thereof  as 
paid  thereon,  leaving  the  remaining  half  to  be  paid  by  instalments  extending 
over  a  period  of  two  years. 

The  shareholders  were  requested  to  assent  to  tlie  proposal  by  signing  a  form 
of  approval  containing  the  terms  of  the  plan,  and  the  plan  was  carried  out  by 
resolutions  passed  at  an  extraordinary  meeting  of  the  company,  duly  confirmed 
at  a  subsequent  meeting,  and  by  a  deed  to  which  the  liquidators  of  the  old 
company  and  the  two  companies  were  parties  : — 

Held,  that,  as  the  creditors  of  the  old  company  were  not  parties  to  the 
arrangement,  a  shareholder  who  had  signed  the  circular,  expressing  his  assent 
to  the  arrangement,  and  exchanged  his  shares,  was  not  entitled  to  treat  the 
instalments  paid  upon  his  debentures  as  being  in  reduction  of  his  liability  to 
the  old  company. 

i  HIS  was  a  summons  adjourned  into  Court,  that  an  order  of  tlie 
14tli  of  May,  1870,  whereby  Mr.  Jeaffreson  was  required  to  pay 
£243  2s.  4cZ.  to  the  liquidators  of  the  Imperial  Land  Company  of 
Marseilles,  Limited,  might  be  discharged,  or  that  the  execution 
thereof  might  be  stayed,  and  that  the  liquidators  of  the  company 
might  be  directed  to  treat  the  sixty-four  shares  of  the  applicant  in 
the  company  as  paid  up  to  the  extent  of  £896,  and  that  no  further 
call  might  be  made  thereon  until  it  should  be  right  and  proper  so- 
to  do,  regard  being  had  to  such  direction. 

The  case  was  selected  as  a  representative  one  for  a  large  class  of 
the  shareholders  of  the  company. 

The  company  was  formed  in  January,  1866,  and  a  memorandum 
and  articles  of  association  were  duly  registered.  By  the  memo- 
randum the  capital  was  fixed  at  £1,600,000,  divided  into  80,000 
shares  of  £20  each.    Shortly  after  the  formation  of  the  company 


110 


:  EQUITY  CASES. 


[L.  E. 


V.-C.  M.    sixty-four  sliares  were  allotted  to  Mr.  Jeaffreson^  and  he  was  duly 

1870      registered  as  a  shareholder. 

Previously  to  1866,  Mr.  Jeaffreson  had  paid  all  the  calls  on  his 

Imperial    gliares  made  up  to  that  time,  amountino-  to  £10  per  share.  On 
Land  'or 

OoMPANYOF  the  1st  of  JMarch,  1867,  the  directors  made  a  call  of  £1  10s.  per 
share,  payable  on  the  18th  of  March,  1867,  and  on  the  27th  of 

JEx  parte  '  r  J  '  ' 

Jeaffresox.  May,  1867,  a  further  call  of  £1  per  share,  payable  on  the  10  th  of 
June,  1867.  At  the  time  of  the  latter  call  being  made  the  com- 
pany had  become  involved  in  serious  pecuniary  difficulties  and 
discredit,  and  it  was  proposed  to  reconstruct  the  company  by  the 
formation  of  a  new  company  to  take  over  its  assets  and  liabilities. 

Accordingly,  on  the  same  27th  of  May,  1867,  before  either  of 
the  calls  had  been  paid  by  Mr.  Jeaffreson,  a  circular  was  issued  by 
the  directors,  and  sent  to  all  the  shareholders,  together  with  a  copy 
of  the  plan  of  reconstruction,  and  a  form  to  be  filled  up  and 
returned  to  the  directors  approving  of  the  plan  of  reconstruction. 
This  plan  of  reconstruction  contained  the  following  clauses  : — 

"  1.  That  a  new  company  be  formed  and  registered  forthwith,  to 
be  called  *  The  Consolidated  Land  Company  of  France,  Limited,'  in 
shares  of  £10  each. 

"  2.  The  new  company  to  take  over  the  whole  of  the  properties 
and  assets  of  the  old  company  (subject  to  the  various  charges  upon 
them),  after  provision  shall  be  made  for  the  payment  or  satisfaction 
-of  its  liabilities. 

3.  Every  shareholder  in  the  old  company  to  receive  in  ex- 
change for  the  total  amount  paid  on  his  shares  such  a  number  of 
shares  in  the  new  company  of  £10  each,  fully  paid  up,  as  will 
represent  one-half  of  the  amount  so  paid  by  him,  and  for  the 
remaining  half  of  the  amount  so  paid  by  him  he  will  receive  the 
debentures  of  the  new  company,  payable  '  to  bearer,'  and  bearing 
interest  at  the  rate  of  £6  per  cent,  per  annum,  payable  half-yearly, 
and  redeemable  at  par  by  the  company,  in  five,  and  seven,  and  ten 
years,  in  equal  proportions. 

"  5.  Shareholders  who  have  not  paid  up  their  shares  in  full 
(in  addition  to  their  proportion  of  fully  paid-up  shares  mentioned 
in  clause  3),  will  receive  debentures  for  an  amount  equal  to 
the  amount  paid  up  on  their  shares  in  the  existing  company, 
•and  credited  with  one-half  thereof  as  paid  thereon,  leaving  the 
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remaining  half  to  be  paid  by  instalments  extending  over  a  period 
of  two  years. 

"  6.  The  £1  per  share  which  is  now  to  be  paid  up  will  be 
credited  upon  the  debentures  as  a  payment  on  account  of  the  sum 
to  be  paid  up  by  instalments  as  above  mentioned. 

"  7.  The  remaining  unpaid  coupons  for  interest  upon  the  exist- 
ing shares,  Avhich  became  due  in  March,  1868,  will  also  be  credited 
as  a  further  payment  in  respect  of  such  instalments ;  but  this 
privilege  will  only  apply  in  the  case  of  shares  upon  which  £12  10s. 
per  share,  including  the  call  of  £1  per  share  now  made,  shall  be 
paid." 

Of  the  two  remaining  clauses,  No.  4  related  only  to  fully 
paid-up  shareholders,  and  No.  8  related  to  the  mode  of  issuing 
debentures. 

Mr.  Jeaffreson  signed  and  returned  to  the  directors  the  form, 
exjDressing  his  approval  of  the  plan  of  reconstruction. 

On  the  22nd  of  August,  1867,  an  extraordinary  general  meeting 
of  the  company  was  held,  at  which  four  resolutions  were  passed. 
The  first  was,  "  That  this  meeting  approves  of  the  plan  suggested 
by  the  directors  in  the  secretary's  circular  letter  to  the  share- 
holders of  the  27th  of  May,  1867,  for  the  reconstruction  of  the 
company  ;"  the  second,  "  That  with  a  view  to  such  reconstruction, 
this  company  be  wound  up  voluntarily."  The  third  resolution 
empowered  the  liquidators  to  concur  in  any  arrangements  for  the 
construction  of  the  new  company,  and  to  sell  or  transfer  to  them 
the  goodwill  and  business  of  the  old  company ;  and  the  fourth, 
resolution  provided  for  dealing  with  dissentient  shareholders. 
Frederick  Maynard  and  Odavius  Ommanney,  were  appointed 
liquidators,  and  the  resolutions  were  confirmed  at  a  meeting  on  the 
5th  of  September,  1867. 

The  new  company  was  incorporated  on  the  9th  of  September, 
1867,  with  a  capital  of  £1,600,000,  divided  into  160,000  shares  of 
£10  each,  and  a  memorandum  and  articles  of  association  were 
registered,  by  which  it  was  fully  empowered  to  contract  for  the 
purchase  of  the  goodwill  and  business  of  the  old  company,  and  to 
take  all  steps  necessary  for  the  purpose. 

To  complete  the  arrangement  a  deed  was  executed,  dated  the 
23rd  of  September,  1867,  and  made  between  the  liquidators  of  the 
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imperial 
Land 
Company  of 
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V.-C.  M.  old  company  of  tlie  first  part,  the  old  company  of  the  second  part, 

1870  and  tlie  new  company  of  the  third  part,  which,  after  reciting  the 

jn  j.g  resolutions  and  the  plan  of  reconstruction,  provided  that  the  new 

^  Lakd^^  company  might  intervene,  take  up,  and  carry  on  the  business  of 

Company  OF  the  old  company,  undertake  the  execution  of  its  contracts,  and 
Makseilles. 

Ex  parte  generally  fulfil,  satisfy,  and  discharge  all  or  any  of  its  engage- 
Jeaffeeson,  ments  or  liabilities  for  the  benefit  and,  subject  to  the  proviso 
thereinafter  contained,  at  the  risk,  but  not  so  as  in  anywise  to 
increase  the  debts  or  liabilities  of  the  old  company,  and  should 
be  entitled  to  the  whole  of  the  property  and  effects  of  the  old 
company,  but  subject  to  the  various  charges  upon  such  properties 
and  assets,  and  after  the  provision  for  the  discharge  and  satisfac- 
tion of  all  the  debts  of  and  liabilities  of  the  old  company.  The 
proviso  referred  to  gave  the  new  company  a  right  of  set-off  in 
certain  cases.  The  seals  of  the  two  companies  were  affixed  to  the 
deed. 

Mr.  Jeaffreson  exchanged  bis  shares  in  the  old  company  for  the 
shares  and  debentures  in  the  new  company  to  which  he  w^as  entitled 
under  the  arrangement ;  and  at  various  times,  between  the  30th  of 
October,  1867,  and  the  10th  of  April,  1869,  paid  instalments  on  the 
unpaid  portion  of  the  debentures,  amounting  in  the  whole  to  £256. 

The  new  company  carried  on  business  for  some  time,  and  the 
liquidation  of  the  old  company  was  carried  on  joari  passu,  and  its 
liabilities  became  considerably  reduced,  partly,  as  was  alleged,  by 
means  of  funds  supplied  by  the  new  company  ;  and  in  a  balance- 
sheet  appended  to  a  report  of  the  liquidators,  dated  the  20th 
of  February,  1868,  the  latter  were  credited  with  a  sum  of 
£143,263  8s.  Sd.,  as  paid  in  reduction  of  the  liabilities  of  the  old 
company. 

On  the  22nd  of  December,  1868,  an  order  was  made  to  continue 
the  winding  up  of  the  old  company  under  the  supervision  of  the 
Court,  two  new  liquidators  being  appointed,  and  Mr.  Ommanney 
at  the  same  time  retiring.  The  new  company  was  unsuccessful, 
and  steps  were  taken  for  winding  it  up  voluntarily ;  and  on  the  15th 
of  November,  1869,  an  order  was  made  to  continue  the  winding-up 
under  the  supervision  of  the  Court,  and  the  matter  was  referred 
to  the  Chief  Clerk,  who  was  conducting  the  liquidation  of  the  old 
company. 
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The  liquidators  in  the  old  company  made  a  further  call  of  £1  V.-C.  M. 

per  share,  which,  with  the  previous  unpaid  calls,  and  interest  upon  J870 

them,  made  up  the  amount  of  £243  2s.  4<^.  now  claimed  from  ^.^ 

Mr.  Jeaffreson,  "^l™"^ 

Mr.  Jeaffreson  sought  to  have  the  order  discharged,  on  the  ground  Company  qf 

that  the  instalments  paid  upon  his  debentures  in  the  new  company  ^^^^^ 

ought  to  be  treated  as  having  been  paid  in  reduction  of  his  liability  Jeaffreson. 
to  the  old  company. 

Mr.  Pearson,  Q.C.,  and  Mr.  Lindley,  in  support  of  the  summons : — 

This  is  not  a  question  whether  a  man  can  get  rid  of  his  liability 
to  one  company  by  taking  shares  in  another  company,  but  whether, 
when  money  has  been  paid  to  company  B  at  the  request  of 
company  A,  on  the  faith  that  it  was  ]pro  tanto  a  reduction  of  lia- 
bility to  company  A,  and  the  money  so  paid  has  been  applied 
towards  the  liquidation  of  company  A,  the  payment  must  not  be 
treated  as  if  it  had  been  made  direct  to  company  A. 

Money  paid  under  the  authority  of  the  deed  of  the  23rd  of 
.'September,  1867,  to  the  new  company,  is  money  paid  for  the  use 
of  the  old  company.  For  this  purpose  the  arrangement  for  re- 
construction is  binding  upon  all  parties,  for  it  was  done  with  the 
full  concurrence  of  the  liquidators  and  both  companies.  It  is  im- 
material whether  the  arrangement  was  ultra  vires  or  not,  for  it  is 
not  sought  to  treat  the  liability  to  the  old  company  as  discharged, 
•except  so  far  as  money  has  been  actually  paid  to  be  applied  in 
reduction  of  their  debts.  For  this  purpose  the  seal  of  the  company 
to  the  deed  is  a  sufficient  sanction  of  the  arrangement.  This  is  a 
-voluntary  liquidation,  and  the  liquidators  have  sanctioned  the 
arrangement  by  executing  the  deed,  and  their  sanction  is  still 
binding,  for  the  supervision  order  does  not  set  aside  the  voluntary 
liquidation,  but  allows  the  liquidators  to  adopt  any  previous 
transactions.  It  is  immaterial  whether  the  money  was  paid  to  the 
liquidators  or,  for  them,  to  any  one  else.  We  are,  at  all  events, 
■entitled  to  ask  to  have  the  payment  of  the  call  suspended  till  it  is 
^ascertained  what  proportion  of  the  money  paid  to  the  new  company 
was  applied  for  the  benefit  of  the  old  company :  In  re  Corh  & 
Youghall  Baihvay  Company  (1). 

(1)  Law  Rep.  4  Cli.  748, 
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V.-C.  M.        Sir  Roundell  Palmer,  Q.C.,  Mr.  Glasse,  Q.C.,  and  Mr.  JSigginSy 
1870       for  the  liquidators  of  the  Imperial  Land  Company,  and  Mv.Jachson^ 
for  the  creditors'  representative,  were  not  called  upon. 

Imperial 

CoMPAN^  OF  ^^1'-  Orosslei/,  for  some  French  creditors,  was  not  allowed  to  be  heard, 
Marseilles. 

Ex  parte         _.         -r^  -rr  ^ 

Jeaffreson.  Sir  E.  Malins,  Y.C. 

This  is  a  somewhat  complicated  case,  and  I  was  for  some  time 
impressed  with  the  arguments  on  behalf  of  Mr.  Jeaffreson;  but  on 
consideration  of  all  the  facts  and  documents  before  me,  I  am 
obliged  to  decide  against  him. 

The  facts  are  shortly  as  follows :  The  company  was  formed 
early  in  1866;  and  Mr.  Jeaffreson  took  sixty-four  shares,  and 
paid  up  £10  per  share,  making  altogether  £640.  The  company 
being  in  difficulties,  a  circular  was  issued  on  the  27th  of  April, 
1867,  proposing  a  plan  of  reconstruction,  which  was,  in  fact, 
for  the  formation  of  a  new  company  to  take  over  the  assets  and 
liabilities  of  the  old  company.  The  benefit  to  be  derived  by  the 
shareholders  from  this  arrangement  was,  their  being  exonerated 
from  the  payment  of  the  remaining  £10  per  share.  If  the  plan 
had  succeeded,  there  would  have  been  an  end  of  any  claim  against 
the  shareholders  as  such.  As  regards  Mr.  Jeaffreson,  his  liability 
would  have  been  changed  from  £640  upon  his  shares  to  £320  on 
debentures  bearing  interest  at  6  per  cent.  This  plan  of  recon- 
struction was  carried  out  by  formal  resolutions  passed  at  an 
extraordinary  meeting  of  the  company  and  duly  confirmed,  and 
ultimately,  by  a  deed  of  the  23rd  of  September,  1867,  formally 
carried  into  effect.  It  is  agreed  on  both  sides  that  this  was  the 
basis  of  the  transaction,  and  that  the  position  of  those  who  adopted 
the  arrangement  was  that  of  holders  of  fully  paid-up  shares  and 
debentures  partly  paid  up.  Under  these  circumstances  Mr.  Jeaffre- 
son might  well  be  warranted  in  believing  that  payments  which  he 
made  upon  the  debentures  would  pro  tanto  discharge  the  liability 
upon  his  shares  in  the  old  company ;  and  if  affairs  had  gone  on 
well,  there  would  have  been  eventually  an  end  to  his  liability  to 
the  old  company.  I  must,  however,  hold  that  he  was  bound  to- 
know  that  he  could  not  discharge  his  liability  as  a  shareholder  in 
the  old  company  by  payments  to  the  new  company. 
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If  all  parties  Laving  an  interest  in  the  arrangement  had  assented  V.-C.  M. 

to  the  plan  of  reconstruction,  I  should  have  held  it  binding,  on  the  1870 

principle  that  payment  to  ^.  by  the  direction  of  B.  is  equivalent 

to  payment  to  B.    Then  the  question  is,  whether  all  interested  "''^land^ 

parties  did  assent.  The  creditors  were  the  persons  most  imme-  Company  &f 
,.     ,    .  .  .  Makseilles. 

diately  interested,  but  tney  were  no  parties  to  the  transaction,  and    ;ex  parte 

never  gave  their  authority  to  the  payments  to  the  new  compan}^  Jeaffreson. 
It  follows,  therefore,  that  if  these  calls  are  required  for  the  pay- 
ment of  the  creditors  of  the  old  company,  they  must  be  paid;  for, 
as  regards  the  creditors,  Mr.  Jeaffreson  remained  a  shareholder 
liable  for  sixty-four  shares,  and  he  still  remains  equally  liable.  It 
is  urged  that,  as  the  money  can  be  provided  by  making  calls  upon 
the  shareholders  who  have  not  paid  instalments  upon  the  de- 
bentures, those  who  have  so  paid  ought  not  to  be  required  to  pay 
anything  more  till  an  equivalent  amount  has  been  paid  by  the 
others.  But  this  question  cannot  arise  till  the  creditors  have 
been  paid  in  full.  In  Ex  parte  Oalces  and  Peeh  (1),  I  adopted  the 
rule  that  the  creditors  are  the  persons  whose  interests  are  first 
to  be  considered  in  a  winding-up,  and  that  the  amount  unpaid  upon 
the  shares  is  part  of  the  assets  of  the  company.  This  rule  has 
received  universal  acknowledgment,  being  fully  recognised  and 
acted  upon  by  the  House  of  Lords  when  the  same  case  went  before 
them  on  appeal  (2).  But  when  the  creditors  are  once  paid,  I  am 
of  opinion  that  the  other  shareholders  will  have  to  exonerate 
Mr.  Jeaffreson  from  the  additional  liability  which  he  has  incurred 
by  joining  the  new  company,  and  he  will  ultimately  be  entitled 
to  stand,  as  against  the  other  shareholders,  in  the  place  of  the 
creditors  who  may  be  paid  off  out  of  the  present  calls.  I  cannot 
go  into  any  question  as  to  how  much  of  the  present  calls  are 
required  for  the  payments  of  the  creditors.  I  consider  myself 
bound  to  take  the  representation  of  the  counsel  for  the  liquidators 
and  the  creditors'  representative  that  the  money  is  required  for  the 
payment  of  debts,  and  must  leave  Mr.  Jeaffreson  liable  to  pay  the 
full  amount  of  the  calls. 

The  result,  therefore,  is,  that  the  summons  must  be  dismissed  so 
far  as  it  requires  the  discharge  of  the  order  or  restraint  of  execu- 
tion ;  and  so  far  as  it  requires  the  equities  between  the  shareholders 
(1)  Law  Eep.  3  Eq.  576.  (2)  Law  Kep.  2  H.  L.  325. 
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V.-O.  M.    to  be  determined,  it  is  unnecessary,  inasmuch  as  that  is  always 

1870      done.    The  summons  will,  therefore,  be  simply  dismissed.  As 

the  case  has  been  arranged  to  be  taken  as  a  representative  one, 

Impekial    ii^^Q  costs  of  all  parties  will  be  out  of  the  estate. 
Land  ^ 
Company  of      Mr.  Crossley  has  no  right  to  appear,  and  cannot  have  any  costs. 
Maeseilles. 

j?AFFEEsoN.      Sollcitors  for  the  Applicant :  Messrs.  Nicholl,  Burnett,  &  Newman, 
"  Solicitors  for  the  Liquidators  :  Messrs.  G.  S.  &  H.  Brandon, 

Solicitors  for  the  Creditors'  Kepresentative :  Messrs.  Abrahams 
&  Boffey. 

Solicitor  for  the  French  Creditors  :  Mr.  A,  C.  Byan. 


v.-c.M.        HOOD  V.  NOKTH  EASTEKIST  BAIL  WAY  COMPANY. 

1870 

u^v^  Bailway  Acts — Accommodation  Works — J urisdiction  of  Magistrates —  Concurrent 
Nov.  8.  Jurisdiction  in  Equity. 

Where,  by  an  Act  of  Parliament,  power  is  given  to  the  justices  of  the 
county  to  direct  such  works  to  be  constructed  and  maintained  by  a  railway 
company  as  they  may  consider  requisite  for  carrying  out  an  efficient  drainage 
of  the  adjoining  land,  the  Court  will  refuse  to  exercise  a  concurrent  jurisdic- 
tion  as  well  after  the  completion  of  the  railway  as  during  its  construction. 

This  case  came  on  upon  motion  for  decree. 

The  bill  was  filed  by  Henry  Hood,  of  Pepjper  Hall,  in  YorhsMref 
against  the  North  Eastern  Bailway  Company,  praying  that  the 
Defendants  might  be  restrained  by  injunction  from  causing  or 
permitting  the  water  intercepted  by  the  works  of  the  Defendants, 
and  now  running  along  the  sides  of  the  said  railway  and  from  the 
station  and  premises  of  the  Defendants,  from  flowing  through  or 
over  the  adjoining  lands  and  woods  of  the  Plaintiff  without  proper 
channels  or  watercourses  for  carrying  off  the  same;  and  from 
allowing  or  permitting  the  same  water  to  flood  or  inundate  the 
lands  and  woods  of  the  Plaintiff ;  and  the  bill  further  prayed  that 
the  Defendants  might  be  ordered  to  pay  such  damages  as  the 
Court  should  directs 

The  railway  was  originally  constructed  by  the  Great  North  of 
England  Bailway  Gom;pany,  under  an  Act  passed  in  6  &  7  Will.  4, 


YOL.  XI.] 


EQUITY  CASES. 


117 


and  was  opened  for  traffic  in  the  year  1841.  By  several  subsequent  V.-C.  M. 

Acts  the  railway  had  become  vested  in  the  present  Defendants.  1870 

In  1863  the  Plaintiff  became  the  purchaser  from  Lord  Alvanley  hood 

of  the  Fepjper  Hall  estate,  a  portion  of  which  had  been  taken  by  north 

the  railway  company  for  the  construction  of  their  line.                  _  Eastern 
J         r    J                                                       ^                 Eailway  Co. 
The  Plaintiff  stated  that,  at  the  time  of  the  construction  of  the   

railway,  the  system  of  drainage  of  the  lands  so  purchased  by  him, 
adjacent  to  the  line  of  railway,  was  ample  and  convenient.  There 
was  a  watercourse  of  large  dimensions  on  the  western  side  of  the 
present  line  of  railway,  running  down  in  an  easterly  direction  at 
right  angles  to  the  said  railway,  and  such  watercourse  effectively 
carried  off  in  one  channel  the  superfluous  water  from  a  large 
tract  of  land,  part  of  the  Fe^per  Sail  estate.  The  railway  com- 
pany, in  the  construction  of  their  line,  had  intercepted  the  water- 
course w^ithout  making  any  adequate  provision  for  drainage  in 
lieu  thereof,  and  the  water  was  allowed  to  flow  along  the  grips 
or  ditches  of  the  cutting  on  each  side  of  the  line  of  railway,  and 
not  in  any  regular  channel  or  course.  In  consequence  of  this  con- 
tinuous and  unchecked  flow  of  water  a  slip  had  lately  taken  place 
in  the  soil  of  the  embankment  of  the  railway,  and  the  fence  there 
had  fallen  from  its  proper  position,  and  the  grips  or  ditches  had 
become  completely  choked  and  blocked  up,  so  that  the  water 
could  no  longer  pass.  The  water  thus  intercepted  and  dammed 
back,  and  also  the  water  from  the  railway  drainage,  was  carried  or 
allowed  to  flow  over  the  Plaintiff's  lands  and  woods  adjacent  to  the 
line  of  railway  without  any  effectual  drain  to  carry  it  off.  The 
drainage  also  from  the  lands  adjoining  the  Fejp^er  Hall  estate 
was  improperly  diverted  and  caused  to  flow  over  parts  of  the  said 
estate.  Moreover,  the  bottom  of  the  invert  of  a  culvert  constructed 
by  the  company' was  of  such  a  height  as  to  pen  back  the  water, 
and  to  cause  large  accumulations  of  water,  which  were  thrown 
over  the  Plaintiff's  lands.  The  bill  charged  that  the  acts  of  the 
Defendants  were  in  excess  or  in  abuse  of  any  statutory  or  other 
powers  vested  in  them,  and  that  great  and  irreparable  injury  would 
be  done  to  the  lands  and  woods  of  the  Plaintiff  unless  the  con- 
tinuance of  such  acts  were  restrained  by  the  order  and  injunction 
of  this  Court. 

Before  the  arguments  were  opened  on  behalf  of  the  Plaintiff,  a 
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V.-C.  M. 

1870 
Hood 

V. 

NOETH 

Eastern 
Bailway  Co. 


preliminary  objection  was  taken  by  the  Defendants,  tliat  the  Court 
of  Chancery  was  not  the  proper  jurisdiction  for  deciding  this  case, 
and  that  the  Plaintiff  ought  to  have  applied  in  the  first  instance  to 
two  justices  of  the  district,  as  directed  by  the  76th  and  81st  sec- 
tions of  the  Act  6 ,  &  7  Will.  4,  under  which  this  railway  was. 
originally  constructed  (1). 


(1)  Sect.  76.  "  And  be  it  further 
enacted,  that  the  said  company  shall, 
at  their  own  expense,  after  any  part 
of  the  said '  railway  shall  have  been 
laid  out  and  formed,  forthwith  make 
and  erect,  and  from  time  to  time  main- 
tain, such  and  so  many  convenient  gates 
in,  upon,  or  adjoining  the  said  railway, 
and  such  and  so  many  bridges,  arches, 
hollows,  slopes,  culverts,  fences,  ditches, 
drains,  and  passages,  over,  under,  or  by 
the  side  of  or  leading  to  or  from  the 
said  railway,  of  such  dimensions  and 
in  such  manner  as  two  or  more  justices 
of  the  peace,  acting  vsrithin  |their  juris- 
diction, shall,  upon  the  application  of 
the  owner  or  occupier  of  any  lands, 
judge  necessary  and  appoint  (in  case 
there  shall  be  any  dispute  about  the 
same).  And  all  such  gates,  bridges, 
arches,  hollows,  slopes,  culverts,  fences, 
ditches,  drains,  and  passages  so  to  be 
made  as  aforesaid  shall  from  time  to 
time,  and  at  all  times  thereafter,  be 
maintained  in  sufficient  repair  and  con- 
dition by  the  said  company.  And  in 
case  the  said  company  shall  neglect  or 
refuse  to  make  or  erect  or  to  maintain 
such  gates,  bridges,  arches,  hollows, 
slopes,  culverts,  fences,  ditches,  drains, 
and  passages  as  hereinbefore  directed, 
or  any  of  them,  for  the  space  of  ten 
days  next  after  the  time  to  be  appointed 
for  those  purposes  respectively  by  such 
justices,  it  shall  be  lawful  for  the  re- 
spective owners  or  occupiers  of  the 
said  lands  who  shall  find  themselves 
aggrieved  by  such  neglect  or  refusal  to 
make  and  erect  or  (as  the  case  may 
require)  to  maintain  and  repair  such 


gates,  bridges,  arches,  slopes,  hollows,, 
culverts,  fences,  ditches,  drains,  and 
passages  as  the  said  justices  shall  have 
before  directed  or  appointed  to  be  made 
and  erected  as  aforesaid,  so  that  in 
making,  erecting,  repairing,  or  main- 
taining such  gates,  bridges,  aiches, 
hollows,  slopes,  culverts,  fences,  ditches, 
drains,  and  passages  as  aforesaid,  the- 
said  railway,  or  any  of  the  works  by 
this  Act  authorized  to  be  made  or  con- 
structed by  the  said  company,  shall  not 
be  obstructed  for  any  longer  space  of 
time  or  be  injured  in  any  other  manner 
than  shall  be  unavoidably  necessary. 
The  costs  to  be  paid  by  the  company,, 
as  therein  mentioned." 

Sect.  81.  "And  be  it  further  enacted,, 
that  the  company  shall,  and  they  are 
hereby  required  from  time  to  time,  at 
their  own  expense,  to  make  such  arches, 
tunnels,  culverts,  drains,  or  other  pas- 
sages, over,  under,  or  by  the  side  of 
the  said  railway,  and  the  fences  on 
the  sides  thereof  respectively,  of  such 
breadth,  depth,  and  dimensions  as  shall' 
be  sufficient  at  all  times  to  convey  the 
water  as  clearly  from  the  lands  adjoin- 
ing or  lying  near  to  the  said  railway  as- 
before  making  the  said  railway,  without 
obstructing  or  impounding  the  same 
water  to  the  prejudice  of  any  of  the 
said  lands,  and  also  to  make  proper 
watering-places  for  cattle  in  all  cases 
where,  by  means  of  the  said  railway,, 
the  cattle  of  any  person  occupying  lands 
adjacent  thereto  shall  be  deprived  of 
access  to  their  ancient  watering-place,  , 
and  to  supply  the  same  at  all  times- 
with  water  from  such  rivers,  brooks,- 
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The  Vice-Chancelloe  desired  tliat  the  question  of  jurisdiction  V.-C.  M. 
should  be  argued  first.  1870 


Mr.  Pearson,  Q.C.,  and  Mr.  Jones-Bateman,  for  the  Plaintiff  :- 


Hood 


Eailway  Co. 


V. 

NOETH 

By  this  railway  act  power  is  given  to  two  justices  to  decide  what  ^Easteen 
accommodation  works  shall  be  constructed  for  the  convenience  of 
the  landowners  upon  the  line  of  railway,  but  the  Act  is  permissive 
only ;  and  it  is  in  the  discretion  of  the  justices  whether  they  will 
entertain  these  complaints  or  not.  A  landowner  is  not  compelled  to 
select  the  justices  as  the  tribunal  for  the  decision  of  such  questions. 
The  intention  of  the  Legislature  evidently  was  to  provide  a  con- 
venient tribunal  for  obtaining  a  speedy  decision  upon  any  questions 
of  trifling  importance  which  might  arise  during  the  construction 
-of  the  works  of  the  railway,  but  it  never  could  have  been  intended 
tliat  a  question  of  serious  damage,  such  as  the  Plaintiff  now  raises, 


streams  or  springs  of  water  as  would 
have  supplied  the  cattle  of  such  person 
if  the  said  railway  had  not  been  made, 
or  from  any  other  source  or  feeder  which 
can  lawfully  be  obtained  for  that  pur- 
pose ;  and  it  shall  be  lawful  for  the  said 
company,  and  they  are  hereby  required, 
from  time  to  time  to  make  such  and  so 
many  watercourses  and  drains  by  the 
side  of,  and  along,  or  under  the  said 
railway,  or  in,  through,  over,  and  across 
jiny  lands  thereto  adjoining,  of  such 
dimensions  and  in  such  manner  and 
with  such  proper  and  convenient 
bridges  over  and  tunnels  under  the 
same  respectively  as  any  two  or  more 
justices  of  the  peace,  acting  within  their 
jurisdiction,  shall  from  time  to  time 
judge  necessary  and  appoint,  in  case 
there  shall  be  any  dispute  about  the 
same,  for  the  purpose  of  conveying  water 
to  the  said  watering-places  respectively, 
and  all  such  arches,  tunnels,  culverts, 
watercourses,  drains,  and  other  passages 
shall  from  time  to  time  be  supported, 
■maintained,  cleansed,  and  kept  in  good 
and  sufficient  repair  by  the  said  com- 
pany ;  and  if  at  any  time  after  ten  days' 
notice  in  writing  shall  be  given  by  or 


on  behalf  of  any  owner  or  occupier  of 
land  adjoining  or  lying  near  to  the  said 
railway,  to  the  said  company,  that  the 
said  tunnels,  arches,  culverts,  drains 
watercourses,  or  other  passages,  or  any 
of  them,  are  not  made  or  being  made, 
are  not  cleansed,  maintained,  and  re- 
paired according  to  the  true  intent  and 
meaning  of  this  Act,  the  said  company 
shall  not  proceed  to  make  or  cleanse, 
maintain  and  repair  (as  the  case  may 
be),  such  arches,  tunnels,  culverts, 
drains,  watercourses,  or  other  passages, 
it  shall  be  lawful  for  any  person  to 
apply  for  an  order  in  writing  to  any 
two  or  more  justices  of  the  peace,  acting 
within  their  jurisdiction,  from  time  to 
time,  as  often  as  there  shall  be  occasion  ; 
and  the  said  justices  are  hereby  em- 
powered at  their  discretion  to  make  and 
grant  such  order  as  aforesaid,  enabling 
such  person  to  make  or  cleanse  and 
repair  such  arches,  tunnels,  culverts, 
watercourses,  drains,  and  other  passages 
accordingly ;  and  the  reasonable  expenses 
thereof  (to  be  ascertained  by  such  jus- 
tices) shall  be  defrayed  by  the  said 
company,  to  be  recoverable  by  distress, 
as  therein  mentioned." 
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V.-O.  M,  should  be  decided  by  the  justices  of  the  county.  The  justices  would 

1870  have  no  power  to  compel  the  company  to  effect  such  alterations  as 

Hood  Plaintiff  requires  by  his  bill,  nor  could  they  give  full  relief 

NcmTH  awarding  damages  according  to  the  prayer  of  the  bill.  The 

Eastern  76th  section  of  the  Act  applies  distinctly  to  accommodation  works 
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  required  by  the  landowners  before  the  completion  of  the  railway  ; 

and  the  81st  section  has  reference  only  to  the  construction  of  water 
accommodation  for  cattle ;  and  it  is  enacted  that,  if  the  required 
works  are  not  effected,  any  person  may  apply  for  an  order  to  do 
the  works  himself.  This  does  not  apply  to  the  reconstruction  of 
culverts  and  drains  under  the  railway  of  the  serious  nature  now 
rendered  necessary. 

That  this  Court  is  the  proper  tribunal  for  the  present  appli- 
cation, is  established  by  the  various  cases  which  have  been  de- 
cided ;  but,  under  any  circumstances,  there  is  a  concurrent  juris- 
diction, and  the  Plaintiff  has  a  right  to  choose  his  own  tribunal;, 
and  to  come  to  this  Court  if  he  thinks  it  best  calculated  to  remedy 
the  evil  complained  of.  And  this  he  may  do,  notwithstanding  the 
time  which  has  elapsed  since  the  completion  of  the  railway. 

In  Attorney-General  v.  Leeds  Corporation  (1)  the  Court  inter- 
fered, at  the  suit  of  a  landowner,  to  restrain  the  pollution  of  a  river, 
which,  was  contrary  to  the  provisions  of  an  Act  of  Parliament, 
although  the  sewer  had  been  completed  and  in  operation  sixteen 
years  before  proceedings  were  taken;  and  in  Hood  v.  North 
Eastern  Railway  Company  (2)  the  provisions  of  an  Act  of  Parlia- 
ment, requiring  a  railway  company  to  use  a  particular  station  as  a 
first-class  station  for  the  stoppage  of  all  ordinary  trains,  were  en- 
forced, though  the  railway  was  completed  in  1842,  and  the  bill  was 
not  filed  till  1869  ;  and  in  Gordon  v.  Cheltenhdm  and  Great  Western 
Bailway  Company  (3)  it  was  laid  down  that  acquiescence  would 
not  deprive  a  landowner  of  his  remedy.  The  sections  of  this  Act 
require  the  justices  to  act  by  way  of  arbitrators  to  decide  upon 
the  method  of  carrying  out  the  drainage  and  other  works,  but 
here  the  bill  seeks  an  entire  alteration  in  the  construction  of  the 
works,  which  the  magistrates  would  have  no  power  to  order.  It 
may  be  tliat  in  making  the  necessary  alteration  the  railway  will 

(1)  Law  Eep.  5  Ch.  583.  (2)  Law  Eep.  5  Ch.  525. 

(3)  2  Eailw.  Cas.  800. 
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for  a  time  be  stopped ;  but  in  Baphael  v.  Thames  Valley  Bailwaij    v.-C.  M, 
Company  (1)  it  was  decided  that  a  railway  company  could  not  set  i870 
up  the  inconvenience  to  the  public,  by  the  interference  with  the  ^^^^ 
traffic,  as  a  reason  for  not  performing  an  agreement.  Nokth 

This  Court  cannot  refuse  to  interfere  when  it  is  shewn  that  the  Easteen 
company  has  exceeded  its  powers :  Biver  Dun  Navigation  Com-  ^^^Z^  ^' 
^any  v.  North  Midland  Bailivay  Company  (2) ;  and  in  Agar  v. 
Beyenfs  Canal  Company  (3),  Lord  Eldon  said  the  companies  must 
be  kept  within  the  powers  which  the  Acts  gave  them.  In  Hodges 
on  Kailway  Companies  (4)  it  is  laid  down  that  this  Court  will 
interfere  where  roads,  bridges,  stations,  or  other  works  are  con- 
structed contrary  to  the  provisions  contained  in  an  Act  of  Parlia- 
ment, and  where  works  are  without  authority  constructed  which 
have  a  direct  tendency  to  injure  the  adjoining  lands. 

Attorney  -  General  v.  West  Hartlepool  Improvement  Commis- 
sioners (5)  is  a  case  in  which  Yice-Chancellor  James  expressed  a 
strong  opinion  respecting  the  propriety  of  applying  to  the  Court, 
and  of  the  Court  retaining  a  jurisdiction  which  it  could  quite  as 
well  exercise  as  the  Court  of  Quarter  Sessions. 

It  further  appears  from  the  evidence  that  the  Plaintiff  offered  to 
refer  the  subject  of  his  complaint  to  two  engineers,  and  proposed 
that  his  engineer  should  meet  the  company's  engineer,  that  they 
might  ascertain  what  alteration  could  be  effected  in  the  drainage 
to  remedy  the  complaint ;  but  this  proposal  was  not  acceded  to  by 
the  company,  who  therefore  rendered  it  necessary  for  the  Plaintiff 
to  file  the  present  bill. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Williamson^  for  the  railway  com- 
pany:— 

When  the  Legislature  has  provided  an  efficient  tribunal  for 
the  decision  of  particular  grievances  it  is  not  the  habit  of  this 
Court  to  interfere  with  such  enactments,  and  to  take  upon  itself 
the  duties  which  can  be  better  and  more  cheaply  performed  by 
the  proper  authorities.  We  do  not  say  that  this  Court  has  no 
jurisdiction,  but  we  submit  that  the  proper  tribunal  is  that  of  the 

[  (1)  Law  Rep.  2  Ch.  147.  (3)  Coop.  G.  77. 

(2)  1  Railw.  Cas.  135.  (4)  Page  6. 

(5)  Law  Rep.  10  E(i.  152. 
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V.-C.  M.    justices  in  petty  sessions  for  tlie  trial  of  all  such  questions  as  may 
1870       arise  between  landowners  and  railway  companies  in  the  construc- 
lion  of  railway  works.    We  also  submit  that  this  is  not  a  case  in 
No-'th     which  the  Court  would  be  justified  in  interfering,  even  if  it  had 
^Eastern    a  concurrent  jurisdiction,  since  it  would  be  extremely  difficult,  if 
^ —     *  not  impossible,  for  a  Judge  in  Equity  to  decide  without  actual 
■    inspection  of  the  locality,  or  without  the  expensive  process  of 
sending  experienced  engineers  to  report  upon  the  subject,  what 
would  be  the  proper  remedy,  suppose  any  remedy  is  required, 
while  the  magistrates  residing  on  the  spot  may  ascertain  the 
merits  of  the  case  and  the  justice  of  the  complaint  without  any 
inconvenience  ;  that  the  proper  tribunal  pointed  out  by  the  Act  of 
Parliament  is  the  petty  sessions  it  is  impossible  to  doubt.   The  two 
sections  referred  to  must  be  read  together,  and  there  is  no  question 
but  that  the  Act  directs  the  justices  to  order  what  works  shall  be 
constructed,  both  during  the  formation  of  the  railway  and  after' its 
completion,  for  the  purpose  of  effecting  proper  drainage  and  other 
necessary  accommodation  works  required  by  landowners. 

In  this  case  the  railway  has  actually  been  open  to  the  public  for 
twenty-nine  years,  and  the  works  complained  of  are  in  the  same 
state  as  they  always  have  been.  There  is  no  greater  quantity  of 
water  now  upon  the  Plaintiff's  land  than  there  has  been  during 
the  whole  of  this  period,  and  no  complaint  was  made  by  the  Plain- 
tiff's predecessor  regarding  the  efficiency  of  the  drainage.  If 
Mr.  Hood's  complaint  is  one  which  would  involve  an  extensive 
alteration  of  works  which  have  always  existed,  then  he  is  too  late 
in  coming  to  this  Court,  as  a  serious  injury  would  be  caused  to  the 
railway.  But  if  the  complaint  involves  no  more  than  the  lowering 
of  a  drain,  which  might  be  effected  without  detriment  to  the  works 
of  the  railway,  then  he  can  obtain  such  redress  as  he  may  be 
entitled  to  by  an  application  to  the  justices. 

There  is  no  reported  case  in  which  such  an  application  has  ever 
been  granted  by  this  Court ;  but,  on  the  contrary,  similar  applica- 
tions have  always  been  refused.  Mr.  Kerr,  in  his  book  upon 
Injunctions,  well  expresses  it  when  he  says  (1)  :  "  The  question  for 
the  Court  to.  consider,  when  its  interposition  is  sought  in  cases 
where  a  remedy  may  be  had  in  the  courts  of  ordinary  jurisdiction, 

(1)  Page  6. 
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is,  whether  the  remedy  there  given  is  sufficient  and  adequate  for    V.-O.  M. 
the  purpose  of  justice."    In  this  case  the  powers  given  to  the  1870 
justices  are  quite  sufficient  and  adequate  for  the  purpose  of  doing  hood 
justice  between  the  parties,  and  the  Court  will  not  interfere  when  j^qeth 
there  is  a  tribunal  appointed  by  the  Legislature  competent  to  i^^^^^^^ 
decide  the  matter  at  issue.     In  Martin  v.  Fowning  (1)  the  Court  - — 
declined  to  interfere  in  a  case  before  the  Court  of  Bankruptcy,  on 
the  ground  that  that  Court  had  sufficient  power  to  enable  it  to 
deal  with  the  question ;  and  in  Stone  v.  Thomas  (2)  it  was  decided 
that,  although  there  was  a  concurrent  jurisdiction  in  Chancery,  it 
was  not  expedient  to  interfere  with  the  Court  of  Bankruptcy,  which 
had  complete  jurisdiction  to  decide  the  question.     So  also  in 
Berlceley  v.  Dicker,  before  your  Honour  on  the  31st  of  May,  1867, 
your  Honour  came  to  the  conclusion  not  to  interfere  with  the 
jurisdiction  of  the  Bankruptcy  Court 

Therefore,  it  is  clearly  established  that,  where  there  is  another 
tribunal  sufficient  and  adequate  to  administer  justice,  this  Court 
will  refuse  to  exercise  a  concurrent  jurisdiction.  Under  any  cir- 
cumstances, the  Plaintiff  should  have  made  his  application  in  the 
first  instance  to  the  justices,  where,  at  a  trifling  expense,  he  might 
have  had  his  complaint  heard,  before  going  to  the  serious  expense 
of  instituting  a  suit  in  Chancery. 

Mr.  Pearson,  in  reply. 


Sir  K.  Malins,  V.C. 

The  Plaintiff  purchased  this  estate,  called  the  Peeper  Hall  estate, 
from  Lord  Alvanley  in  1863.  Through  that  estate  the  railway 
runs,  and  was  constructed,  completed,  and  opened  for  public  traffic 
in  the  year  1841,  being  twenty-eight  years  before  this  bill  was 
filed.  It  was  the  duty  of  the  railway  company,  when  they  con- 
structed their  works,  to  make  proper  culverts,  bridges,  and  accom- 
modation works  of  every  kind,  and  the  obligation  is  strongly  thrown 
on  the  company  by  this  particular  Act  of  Parliament,  which 
was  passed  in  1839,  long  before  those  general  Acts  of  8  Yict., 
the  Lands  Clauses  Act,  the  Railway  Clauses  Act,  and  so  forth, 
which  are  now  so  frequently  referred  to.  These  obligations,  by  the 
(1)  Law  Kep.  4  Ch.  356.  (2)  Law  Eep.  5  Ch.  219. 


124 


EQUITY  CASES. 


[L.  E. 


Y.-C.  M.     76tli,  77tli,  and  the  following  sections,  are  specified  in  language  as 
1870       distinct  as  it  is  in  any  of  the  general  Acts,  and  probably  even 
Hood      more  so,  and  the  usual  power  is  given  to  landowners,  if  they  are 
NoETH      dissatisfied  as  to  any  of  the  accommodation  works,  whether  tliey 
Eastern    are  gates,  culverts,  bridges,  or  anything  whatever  coming  under 

  °  the  denomination  of  accommodation  works,  to  apply  to  two  justices, 

who  can  decide  what  those  works  should  be,  and  who  have  com- 
plete power  of  making  such  orders  on  the  railway  company  as 
would  oblige  them  to  construct  the  necessary  and  proper  accom- 
modation works. 

This  railway  having  been  completed  in  1841,  was  then  opened 
for  public  traffic,  and  I  must  assume  that  the  works  were  done  to 
the  satisfaction  of  the  then  owner  of  the  Fepper  Hall  estate.  Lord 
Alvanley,  and  were  constructed  in  a  proper  manner.  No  serious 
complaint  seems  to  have  been  made,  and  no  steps  were  ever  taken, 
and  no  bill  in  Chancery  was  filed.  It  has  not  even  been  suggested 
that  any  application  to  the  justices  was  ever  made,  or  that  in  any 
distinct  shape  whatever  any  disapprobation  or  dissatisfaction  at 
the  mode  of  constructing  this  railway  was  ever  expressed.  The 
Plaintiff  acq^uired  his  title  in  the  year  1863  ;  consequently,  twenty- 
two  years  before  he  became  entitled  to  the  Fejp^er  Hall  estate,  this 
railway  had  been  constructed,  and  I  must  assume  that  proper  cul- 
verts and  proper  drains  were  made,  and  that  everything  was  in  a 
satisfactory  state  of  completeness.  This  gentleman,  however,  now 
complains,  and  I  assume,  for  the  purpose  of  my  decision  (and  that 
has  been  the  basis  of  the  argument  I  have  heard),  that  he  has 
some  ground  of  complaint. 

The  question  I  have  now  to  decide  is,  whether,  under  these  cir- 
cumstances, the  matter  should  be  gone  into  before  me.  The  sub- 
stance of  the  Plaintiff's  case  is  stated  to  be  that,  there  being  a 
culvert  at  the  point  indicated  in  the  plan  which  ought  to  be  so  low 
as  to  carry  off  all  the  water  which  is  collected  at  a  particular  point, 
is,  in  fact,  so  constructed  that  it  is  about  ten  or  twelve  inches  too 
high  at  the  bottom,  that  the  water  is  there  accumulated,  and 
instead  of  being  carried  away  by  this  culvert  it  runs  off  and  inun- 
dates the  Plaintiff's  land,  and  that  he  has  great  complaints  from 
his  tenant,  who  says  that  he  cannot  continue  to  occupy  the  land 
unless  that  state  of  things  is  altered.    Assuming  that  to  be  the 
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case,  if  tliere  is  a  defect  now,  there  was  a  defect  twenty-eiglit  years    V.-O.  M. 
ago.    I  have  heard  no  reason  assigned  why  there  should  be  more  1870 
water  now  then  there  was  when  the  railway  was  made.    There  has  uoob 
been  no  brook  brought  there  and  no  source  of  water  drained  there  jq-oETH 
that  I  have  heard  of ;  and  if  it  is  the  surface  water  arising  from  Eastern' 
the  natural  drainage  of  the  country,  that  may  be  caused  by  the    '  - — 
rains,  in  which,  taking  one  year  with  another,  there  is  very  little 
variation.    I  cannot  therefore  assume  that  there  is  any  greater 
quantity  of  water  there  now  than  there  has  been  on  the  average  of 
the  twenty-nine  years  during  which  the  railway  has  been  opened. 

The  point  I  have  to  decide  is,  whether  this  is  a  question  for  the 
interference  of  the  Court  of  Chancery  ?  If  it  is  a  proper  case  for 
this  Court,  it  would  not  depend  on  the  greater  or  lesser  injury 
arising  from  the  defective  state  of  the  culvert  or  drain,  but  I 
should  be  obliged  to  lay  down  the  rule  and  act  upon  it,  as  far  as 
I  am  concerned,  that  wherever,  in  consequence  of  a  defective  drain 
or  a  culvert  being  made  too  small  or  too  large,  or  whatever  it  may 
be,  injury  is  caused,  however  small,  provided  it  amounts  to  the 
extent  which  gives  a  right  to  maintain  a  suit  in  Chancery,  namely, 
£10,  this  Court  is  to  be  the  tribunal  in  which  all  such  questions 
are  to  be  decided.  Anything  more  unjust,  more  detrimental,  in 
my  opinion,  to  the  interests  of  the  persons  complaining  could 
hardly  be.  The  Legislature  has  foreseen  that  such  complaints 
would  exist,  and  it  has  foreseen  that  there  might  be  questions 
between  the  parties  as  to  what  were  the  proper  drains,  culverts, 
bridges,  and  so  forth — all  the  accommodation  works  enumerated 
in  the  particular  public  Acts — and  seeing,  therefore,  that  it  would 
be  exceedingly  difficult  for  any  of  the  great  tribunals  of  this 
country  to  decide  them,  and  knowing  that  such  disputes  could  be 
easily  decided  by  persons  of  competent  knowledge,  ability,  and 
fairness,  it  has  committed  the  decision  of  all  such  questions  to  the 
justices  of  the  district  sitting  in  petty  sessions.  Applying  that 
rule  to  this  case  as  a  rule  of  convenience,  and  assuming  that 
this  gentleman  has  some  ground  of  complaint,  why  could  he  not 
have  brought  it  before  the  neighbouring  justices  ?  Does  he  so  dis- 
trust his  neighbours  that  he  cannot  leave  it  to  them  to  look  at  this 
place  and  say  whether  there  is  sufficient  drainage  for  him  ?  I  enter- 
tain no  doubt  that  it  is  the  intention  of  the  Legislature  in  this 
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V.-C.  M.  particular  Act  of  Parliament,  afterwards  embodied  in  the  General 
1870  Acts  of  8  Yict.,  in  all  these  questions  of  accommodation  works, 
^^ji  whether  in  the  construction  of  the  line  originally  or  in  the  con- 
NoRTH     tiniiance  of  the  works,  that  all  such  questions  should  be  referred  to 

Eastern    the  immediate  and  neighbouring  tribunal,  namely,  two  justices,  who 

  '  probably  would  inspect  the  place  and  decide  what  should  be  done. 

It  is  said  that  this  Act  does  not  apply  to  the  present  case. 
I  think  the  Defendant's  counsel  is  possibly  right  in  saying  that 
the  76tli  section  and  the  81st  section  must  be  taken  together. 
The  76th  section  provides,  That  the  company  shall,  at  their  own 
expense,  after  any  part  of  the  railway  shall  have  been  laid  out  and 
formed,  forthwith  make  and  erect,  and  from  time  to  time  maintain, 
such  and  so  many  convenient  gates  in,  upoD,  or  adjoining  the  said 
railway,  and  such  and  so  many  bridges,  culverts,  drains,  &c.,  over, 
under,  or  by  the  side  of,  or  leading  to  or  from  the  said  railway,  of 
such  dimensions  and  in  such  manner  as  two  or  more  justices  of  the 
peace,  acting  within  their  jurisdiction,  shall,  upon  the  application  of 
the  owner  or  occupier  of  any  lands,  judge  necessary  and  appoint." 
Then  it  goes  on  to  decide  what  shall  be  done  in  the  case  of  any  dis- 
pute. Therefore  all  the  accommodation  works  are  to  be  prescribed 
by  the  justices  if  the  parties  differ.  Then  the  81st  section,  upon 
which  the  question  immediately  turns,  provides,  "  That  the  said 
company  shall  from  time  to  time,  at  their  own  expense,  make  such 
arches,  tunnels,  culverts,  drains,  &c.,  of  such  dimensions  as  shall  be 
sufficient  at  all  times  to  convey  the  water  from  the  lands  adjoining 
without  obstructing  or  impounding  the  water  to  the  prejudice  of 
any  of  the  said  lands,  and  also  make  proper  watering-places  for 
cattle"  in  the  particular  cases  pointed  out. 

Now,  supposing  this  question  had  arisen  as  to  the  sufficiency  of 
these  arches,  tunnels,  culverts,  and  drains  during  the  construction 
of  the  works,  I  am  clearly  of  opinion  that  this  Court  would  not 
have  been  the  proper  tribunal  to  decide  that  question,  but  they 
must  have  applied  to  the  justices  under  the  76th  and  81st  sec- 
tions. I  believe  there  are  no  cases  reported,  except  those  of  Coates 
V.  Clarence  Railway  Compamj  (1)  and  Manser  v.  Eastern  Counties 
Bailway  Company  (2),  exactly  bearing  upon  the  point.  In  the 
course  of  my  experience  I  have  not  known  of  any  case  in  which 
(1)  1  Russ.  &  My.  181  (2)  2  Railw.  Cas.  380. 
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this  Court  has  interfered  upon  the  application  of  a  landowner  as    V.-C.  M. 
to  accommodation  works  to  be  provided  for  him  in  the  construction  3870 
of  the  railway.    This  Court  always  has  interfered,  and  always  will  j^J^ 
interfere,  where  railway  companies,  in  constructing  their  lines,  go  jq^o^^H 
beyond  their  Parliamentary  powers.    If  they  do  not  construct  a  Eastern 

road  with  a  proper  gradient,  or  otherwise,  according  to  their  posi-   

tive  contract,  or  according  to  the  requisitions  of  the  Act,  then 
wherever  there  is  an  excess  of  the  Parliamentary  powers  this 
Court  will  interfere  to  keep  the  railway  company  within  those 
powers.  But  when  it  is  merely  a  question  of  accommodation 
works,  I  apprehend  it  is  not  the  practice  of  this  Court,  and  never 
has  been,  to  interfere  in  those  trivial  matters,  but  they  are  lel't  to 
be  decided,  as  the  Act  requires  they  should  be  decided,  by  the 
neighbouring  justices.  The  case  of  Goates  v.  Clarence  Bailway 
Company  (1)  is  a  remarkable  instance,  but  it  has  been  shewn  that  it 
does  not  apply  to  this  case.  That  arose  during  the  construction  of 
the  railway,  and  the  act  there  being  done  by  the  company  was  a  very 
w^anton  act ;  besides  which,  whilst  they  could  do  what  they  needed 
without  injuring  the  Plaintiff,  they  were  doing  it  in  such  a  manner 
as  to  inflict  injury  upon  him.  This  Court,  in  the  exercise  of  the 
jurisdiction  inherent  in  it,  made  the  railway  company  construct 
their  works  in  such  a  manner  as  not  to  injure  the  Plaintiff.  That 
arose  during  the  construction  of  the  works,  but  it  has  nothing 
whatever  to  do  with  a  question  arising  between  the  company  and 
a  landowner  many  years  after  the  works  have  been  constructed. 
If  I  am  right  in  saying  that  the  Court  would  not  nave  mxeriered 
during  the  progress  of  the  works,  then  these  works  are  to  be  main- 
tained so  as  to  be  sufficient  at  all  times  to  carry  off  the  water. 
The  Act  provides,  "  That  it  shall  be  law^ful  for  the  said  company, 
and  they  are  hereby  required  from  time  to  time,  to  make  such 
and  so  many  watercourses  and  drains  by  the  side  of  and  along  or 
under  the  said  railway,  or  in,  through,  over,  and  across  any  lands 
thereto  adjoining,  of  such  dimensions,  and  in  such  manner,  and 
with  such  proper  and  convenient  bridges  over  and  tunnels  under 
the  same  respectively,  as  any  two  or  more  justices  of  the  peace, 
acting  within  their  jurisdiction,  shall  from  time  to  time  judge 
necessary."  It  is  said  this  refers  to  water  accommodation  for 
(1)  1  Enss.  &  My.  181. 
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Y.-C.  M.     cattle.    I  do  not  read  it  so.     The  first  part  of  the  section  is,  that 
1870       they  are  to  make  all  these  proper  works.    They  are  to  maintain 
Hood      them  at  all  times,  and  they  are  to  make  such  as  the  justices  shall 
No^RTH     prescribe.    It  appears  to  me  that,  according  to  the  Act  of  Parlia- 
BmlwaTco  ^^^^  application  to  the  justices  is  a  condition  precedent  to 

  any  right  whatever.    They  are  to  prescribe  what  is  to  be  done. 

If  there  should  be  au}^  difference  of  opinion  during  the  progress  of 
the  works,  the  justices  shall  decide ;  and,  in  my  opinion,  they 
must  decide,  if  any  dispute  arise  after  the  works  have  been  con- 
structed, and  so  long  as  they  shall  continue  to  exist.  "  And  in 
case  there  shall  be  any  dispute  about  the  same  for  the  purpose  of 
conveying  water  to  the  said  watering-places  respectively."  I  do 
not  read  those  words  as  restricting  the  generality  of  the  enactment, 
but  I  hold  that,  in  accordance  with  what  has  gone  before,  the  works 
to  be  made  and  maintained  are  such  as  are  to  be  prescribed  by  the 
justices.  It  then  proceeds  : — [His  Honour  then  read  the  remainder 
of  the  81st  section.]  Nothing,  therefore,  can  be  more  extensive 
than  the  powers  of  the  justices.  They  have  an  absolute,  uncon- 
trolled discretion  to  prescribe  what  works  are  to  be  made,  and 
the  company  are  required  to  do  wdiat  they  prescribe.  It  may  be 
that  a  mandamus  would  lie  against  the  company  to  compel 
them  to  do  it.  But,  at  all  events,  if  the  company  do  not  do 
it,  then  the  justices,  having  taken  such  opinions  as  they  think 
proper,  may  give  the  landowner  himself  the  power  of  doing  it,  and 
the  power  of  recovering  the  expenses  if  not  paid  within  ten  days. 
He  can  recover  those  expenses,  not  by  an  action,  but  by  distress, 
as  if  for  rent  due.  These  powers  being  so  extensive,  upon  what 
principle  it  was  that  this  gentleman,  before  he  instituted  this 
Chancery  suit,  did  not  call  those  powers  into  action  I  do  not 
understand ;  because  the  justices  then  could  have  done  that  which 
it  is  impossible  for  me  to  do,  and  without  which  I  am  perfectly 
satisfied  no  man  will  ever  thoroughly  understand  the  merits  of  the 
case,  namely,  go  and  look  at  the  place,  and  see  what  is  the  extent 
of  damage,  and  what  is  the  proper  remedy  to  be  applied.  I  have 
no  doubt  whatever  that  if  he  had  taken  that  course,  at  a  twentieth 
part  of  the  expense  which  has  now  been  incurred,  the  whole  thing 
might  have  been  set  right.  Therefore  I  think  it  highly  inex- 
pedient that  this  Court  should  hold  out  encouragement  to  every 
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vexatious  and  litigious  landowner  who  lias  a  trifling  evil  of  this  Y.-C.  M. 

kind  to  complain  of,  and  who,  instead  of  going  to  the  tribunal  1870 

pointed  out  by  the  Legislature,  should  harass  his  opponents  by  jioob 

a  Chancery  suit  to  do  that  which  would  be  done  much  better  by  j^JJ^rrH 

the  iustices,  and  which  this  Court  cannot  satisfactorily  do.    If  I  Eastekn 
,         -,       ,1                   .                    1           i/       n          Railway  C 
were  to  hear  the  whole  evidence  m  the  case,  the  result  would  pro-   

bably  be  that  I  should  be  unable  to  arrive  at  any  conclusion,  and 
I  should  probably  put  it  to  the  parties  whether  they  would  agree 
to  appoint  some  engineer  to  state  what  ought  to  be  done.  Or  if  I 
adopted  the  other  course,  and  said  something  ought  to  be  done, 
and  that  there  should  be  damages,  I  should  have  to  refer  it  to 
Chambers,  for  my  Chief  Clerk  to  ascertain  what  damages  should  be 
paid.  There  would  be  a  warfare  of  affidavits  upon  that,  and  he 
would  probably  find  a  sum,  and  I  should  be  asked  to  find  another ; 
and  if  I  differed  from  him  it  would  very  likely  go  to  the  Lord  Chan- 
cellor or  the  Lords  Justices,  who  would  find  something  different 
from  either ;  and  then  it  might  go  to  the  House  of  Lords,  who 
would  find  something  different  from  either  the  Chief  Clerk  or  my- 
self or  the  Court  of  Appeal.  My  strong  impression  is,  that  this 
Court  has  no  jurisdiction ;  but  whether  I  have  jurisdiction  or  not 
I  am  perfectly  satisfied  it  is  a  jurisdiction,  if  I  have  it,  which  I 
should  be  most  slow  to  exercise,  and  that  no  encouragement  ought 
to  be  held  out  to  litigants  of  this  class  to  come  to  this  Court  in 
matters  so  insignificant,  and  which,  I  repeat,  can  be  so  much  better 
and  more  speedily  decided  elsewhere. 

With  regard  to  the  principle  applicable  to  the  case,  I  have 
had  occasion  myself  to  consider  it  in  two  cases,  that  of  Berkeley  v. 
Dicker  and  Brown  v.  Brown  (1),  where  I  was  asked  to  restrain 
proceedings  before  other  tribunals.  I  did  not  question  that  in  both 
cases  I  had  jurisdiction,  but  I  was  perfectly  satisfied  that  it  would 
be  most  inexpedient  for  me  to  exercise  it.  With  regard  to  the 
cases  before  the  Lord  Chancellor  and  the  Lords  Justices  of  Martin 
V.  Powning  (2)  and  Stone  v.  Thomas  (3),  I  think  they  are  entirely 
applicable  here.  Those  were  questions  which  arose  upon  the 
administration  of  the  trusts  of  deeds  executed  under  the  Banh- 
ru^tcy  Act.    It  was  decided  that  this  Court  has  jurisdiction 

(1)  Law  Rep.  7  Eq.  185.  (2)  Law  Eep.  4  Cli.  356. 

(3)  Law  Rep.  5  Ch.  219. 
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V.-C.  M.    wherever  there  is  a  trust  created  to  carry  it  into  execution,  and  to 
1870       do  whatever  is  necessary  under  that  trust.    But  there,  there  was  a 
jurisdiction  in  Chancery,  and  the  Yice-Chancellor  Stuart,  upon  the 
^  V.        principle  of  there  being  a  concurrent  jurisdiction,  entertained  the 

Eastern  bills  in  tliose  cases ;  at  least  he  did  so  in  one,  and  declined  to 
Railway  Co.  j^^-^q  other,  because  the  contrary  had  been  decided  by  the 
Court  of  Appeal  in  Martin  v.  P owning  (1).  In  both  those  cases, 
the  Lord  Chancellor  in  one,  and  the  Lords  Justices  in  the  other, 
decided  that,  although  there  was  concurrent  jurisdiction,  it  was 
inexpedient  that  it  should  be  exercised,  because  there  was  a  com- 
plete and  much  better  jurisdiction,  and  that  it  was  right  to  go  to 
that  which  was  the  proper  jurisdiction  for  the  purpose.  Upon  the 
same  principle,  if  I  have  jurisdiction — which  I  am  strongly  im- 
pressed I  have  not,  for  it  appears  to  me  that,  upon  the  proper 
construction  of  the  Act,  the  order  of  the  justices  is  a  condition 
precedent  to  any  order  whatever — I  am  perfectly  clear  it  is  one  I 
ought  not  to  exercise,  and  that  every  discouragement  ought  to 
be  placed  in  the  way  of  such  questions  as  this  being  brought 
before  the  Court.  I  acted  on  the  same  principle  in  a  case  of 
Dawes  v.  Rowland,  where  the  bill  was  filed  to  restrain  the  con- 
tinuation of  a  trespass.  I  did  not  entertain  any  doubt  there 
that  I  had  jurisdiction,  but  I  was  very  clearly  of  opinion  that  it 
was  a  case  in  which  I  ought  not  to  exercise  it,  because  the  case 
was  very  insignificant,  and  because,  at  a  twentieth  part  of  the 
expense,  the  whole  question  between  the  parties  might  have  been 
decided  by  an  action  of  trespass  in  the  adjoining  County  Court. 
On  that  ground  I  dismissed  the  bill  with  costs.  I  am  very  glad 
that  there  was  an  appeal  from  my  decision,  which  was  confirmed ; 
the  result  was  that  the  appeal  was  dismissed  with  costs.  I  think 
that  decision  is  not  without  importance  in  the  present  case. 

Looking,  therefore,  at  every  view  I  am  capable  of  taking,  having 
regard  to  all  the  authorities  which  have  been  cited,  most  of  which 
are  cases  with  regard  to  breaches  of  positive  contract  by  public 
companies,  or  their  going  beyond  their  Parliamentary  powers,  in 
each  of  which  cases  this  Court  always  interferes,  it  appears  to  me, 
on  all  these  grounds,  my  duty  is  to  come  to  the  conclusion  that 
this  is  a  case  in  which  the  bill  ought  not  to  have  been  filed,  that  it 
(1)  Law  Rep.  4  Cli.  356. 
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is  not  a  proper  case  to  bring  before  this  Court,  and  therefore  that  V.-O.  M. 

the  bill  must  be  dismissed.  1870 

Then  comes  the  question  of  costs.     Upon  that  I  feel  consider-  hood 

^ble  difficulty.     This  bill  ought  not  to  have  been  filed,  and  j^o^^th 

therefore  it  appears  to  me  that  it  ouo^ht  to  be  dismissed  with  costs,  Eastern 

:      .         IT         1  -nil!     Railway  Co. 

up  to  a  certain  time ;  but  I  am  by  no  means  satisfied  that  the  — — 

Plaintiff  ought  to  pay  the  costs  of  the  evidence,  because  I  think  it 
was  a  proper  case  to  have  been  heard  at  once  by  demurrer  upon 
the  question  of  jurisdiction,  which  would  have  saved  the  expense 
of  evidence.  Then,  after  that  time  I  am  not  satisfied  with  the 
conduct  of  the  railway  company  in  preventing  a  meeting  of  both 
engineers,  which  was  proposed  by  the  Plaintiff,  who  might  pro- 
bably have  come  to  some  arrangement  for  effecting  the  works 
required  by  the  Plaintiff.  Therefore,  under  all  the  circumstances, 
I  come  to  the  conclusion  that  the  bill  should  be  dismissed 
without  costs. 

Solicitor  for  the  Plaintiff :  Mr.  Barley. 
.  Solicitors  for  the  Defendants :  Messrs.  Williamson,  Hill,  &  Co. 


In  re  MEECANTILE  TRADING  COMPANY.  V.-c.  m. 

SCHRODEE'S  CASE. 

Shares  in  a  Com'pany — Payment  hy  Confederate  Bonds — Power  of  Directors  to 
receive  Money'' s  Worth. 

Upon  an  adjourned  summons  to  place  the  name  of  a  holder  of  shares  on 
the  list  of  contributories  of  a  company  formed  for  running  the  blockade  of 
the  Confederate  States,  it  appeared  that  the  managing  director  had  agreed 
to  accept  Confederate  or  cotton  bonds  in  payment  of  the  amount  due  for  the 
shares,  and  that  the  shareholder  was  credited  with  the  amount  in  the  com- 
pany's ledger,  and  his  shares  entered  as  fully  paid  up.  A  letter  was  sub- 
sequently written  by  the  managing  director  to  the  shareholder,  intimating 
that  payment  in  bonds  would  be  taken  from  subscribers  for  increased  capital 
for  only  so  much  as  they  produced  in  money.  The  bonds,  at  the  time  they 
were  accepted,  were  saleable  at  the  price  at  which  they  were  received  in 
payment,  but  became  afterwards  worthless ; — 

Held,  that  the  directors  had  power  to  receive  money's  worth  in  payment  of 
shares ;  that  the  Confederate  bonds  having  been  accepted  as  payment,  and 
the  shareholder  credited  with  the  amount,  and  the  shares  entered  as  fully 
ToL^XI.  L  ^  2 
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V.-O.  M.  paid  up,  lie  could  not  now  be  placed  on  tlie  list  of  contributories,  and  that 

1870  letter  of  the  director  having  been  written  after  the  agreement  was  part 

performed  did  not  invalidate  the  original  transaction. 

This  was  an  adjourned  summons  upon  the  application  of  Baron 
Schroder  that  his  name  might  be  removed  from  the  list  of  contribu- 
tories in  respect  of  five  shares  in  the  Mercantile  Trading  Company,. 
Limited. 

The  company  was  registered  under  the  Comjoanies  Act,  1862,  on 
the  27th  of  June,  1863.  The  objects  of  the  company,  as  stated 
in  the  memorandum  of  association,  were  the  purchase  of  goods  and 
ships  for  export  and  transmission  to  America  for  sale  or  barter  and 
return  and  sale  of  goods  from  thence,  and  the  chartering  or 
freighting  of  ships,  and  all  other  matters  necessary  for  carrying  on 
the  operations  of  the  company. 

The  real  object  for  which  the  company  was  formed  was  for 
sending  out  ships  to  run  the  blockade  of  the  Confederate  States^ 
the  ships  being  freighted  with  merchandise  required  by  the  Con- 
federates, and  bringing  home  cotton  for  sale  in  this  country. 
Various  circumstances  connected  with  the  operations  of  the  com- 
pany during  the  short  period  of  its  existence  will  be  found  in  a 
previous  report :  Stringers  Case  (1).  * 

The  capital  of  the  company  was  to  consist  of  150  shares  of  £1000 
each,  of  which  112  shares  were  taken  and  all  entered  as  fully 
paid  up.  Among  the  persons  entered  as  shareholders  was  Baron 
Schroder,  whose  name  appeared  as  the  holder  of  five  shares ;  but 
it  was  stated  that  he  took  them,  as  agent,  for  Mr.  Moffatt,  who 
admitted  his  liability  in  respect  of  them. 

It  was  in  evidence  that  Mr.  Moffatt  entered  into  an  arrange- 
ment with  Mr.  Stringer,  the  managing  director  of  the  company,, 
that  he  should  pay  for  the  five  shares  in  the  following  manner : 
that  is  to  say,  that  he  should  pay  £500  in  cash,  and  should  give 
five  Confederate  bonds  (or  cotton  bonds,  as  they  were  called),  at 
the  price  of  issue,  for  the  remainder  of  the  amount.  These  bonds, 
which  were  issued  by  the  Confederate  Government,  payable  either 
in  money  or  in  cotton  at  a  uniform  price  of  6d,  per  pound,  wero 
issued  at  £90  per  cent.,  or  £900  for  each  bond,  and  it  was  alleged 
by  Baron  Schroder,  and  not  denied  by  the  official  liquidator,  that 
(1)  Law  Eep.  4  Ch.  475. 
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they  were  saleable  at  tliat  price  at  the  time  they  were  received  in    V.-C.  M. 
payment  for  the  five  shares.    Accordingly,  on  the  2nd  of  July,  1870 
1863,  Mr.  Moffatt  paid,  through  Baron  Schroder,  a  cheque  for  Schrodbe*s 
£500,  which  was  duly  cashed,  and  five  Confederate  bonds  valued  at 
£4500,  making  up  the  'remainder  of  the  sum  due  for  the  purchase 
of  the  five  shares  in  this  company. 

It  appeared  by  the  ledger  of  the  company  that  the  transaction 
was  entered  in  this  form :  On  one  side  Baron  Schroder  was  debited 
with  £5000,  and  on  the  other  side  he  was  credited  with  £500 
cash  on  the  2nd  of  July,  and  Confederate  bonds  £5000,  taken  at 
£90  per  cent.,  £4500,  as  in  August,  by  which  the  account  was 
balanced,  and  the^shares  were  entered  in  the  share  register-book  of 
the  company  as  fully  paid  up. 

The  summons  was  opposed  by  the  official  liquidator  and  by  the 
Agra  and  Masterman's  Banh,  who  were  the  principal  creditors  of 
the  company,  on  the  ground  that  the  directors  had  no  power  to 
receive  the  Confederate  bonds  in  payment  of  the  money  due  from 
Mr.  Moffatt,  and  that  they  must  be  taken  to  have  been  accepted  as 
security  only  for  so  much  as  they  actually  produced.  The  bonds 
had  not  been  parted  with,  and  were  now  worthless,  and  conse- 
quently it  was  contended  that  a  sum  of  £4500  was  still  due  from 
Mr.  Moffatt,  or  from  Baron  Schroder  as  his  agent ;  and  the  prin- 
cipal evidence  relied  upon  was  a  letter  written  by  Mr.  Stringer, 
the  managing  director,  or  by  his  clerk  in  his  name,  to  Baron 
Schroder,  and  dated  the  28th  of  July,  1863,  to  the  following  effect : 
"  To  avoid  misunderstanding,  please  have  it  impressed  upon  the 
mind  of  the  gentlemen  who  subscribe  to  our  increased  capital  in 
Confederate  bonds  that  our  company  does  not  become  the  pur- 
chaser or  owner  of  the  bonds  so  subscribed,  but  merely  takes  them 
and  raises  the  money  on  them  for  their  account,  giving  them  an 
interest  in  the  stock  of  our  company  to  the  amount  so  raised." 

Baron  Schroder  was  cross-examined  viva  voce  upon  his  evidence 
given  in  the  cause. 

Mr.  Pearson,  Q.C.,  and  Mr.  Marten,  for  Baron  Schroder : — 

There  is  no  dispute  about  the  facts  in  this  case.  All  the  prin- 
cipal facts  are  admitted ;  and  the  only  question  is,  whether  the 
Confederate  bonds  were  properly  received  by  the  directors  of  the 

L  2  2 


134: 


EQUITY  CASES. 


[L.  E. 


V.-O.  M.  company  in  payment  of  the  money  due  upon  the  shares.  It  is  not 
1870  disputed  that  Baron  Schroder  paid  the  five  bonds  as  agent  for  Mr. 
Sosroder's  Moffatt,  or  that  Mr.  Stringer,  the  managing  director,  agreed  to  accept 
the  bonds.  There  is  no  evidence  to  shew  that  the  bonds  were  not 
worth  90  per  cent.,  the  price  at  which  they  were  taken,  and  for 
that  sum  they  might  have  been  sold  in  the  London  market.  It 
was,  in  fact,  a  payment  of  money  or  money's  worth ;  and  it  was 
settled  in  Drummond's  Case  (1),  in  PelVs  Case  (2),  and  in  other 
cases,  that  a  man  who  agrees  to  take  shares  in  a  company  is  not 
bound  to  pay  for  them  in  money,  but  may,  with  the  consent  of  the 
directors,  pay  in  money's  worth.  This  law  was  referred  to  in  In  re 
Baglan  Hall  Colliery  Company  (3),  where  this  Court  said  it  was 
equally  clear  that  the  delivery  of  goods  or  money's  worth,  which  is 
to  relieve  from  the  payment  of  money,  must  be  something  given  to 
the  company  in  lieu  of  the  money  after  it  is  formed,  but  that  that 
which  is  given  to  the  company  before  its  formation  will  not  do. 
It  was  only  upon  the  last  portion  of  this  opinion,  as  to  giving 
money's  worth  before  the  formation  of  the  company,  that  the  Lords 
Justices  disagreed  with  the  decision  of  this  Court.  It  is  proved  by 
the  acts  of  the  company  themselves,  and  by  the  ledger  and  share 
books,  where  the  shares  are  entered  as  fully  paid  up,  that  these 
bonds  were  received  as  actual  payment  for  the  shares,  and  evidence 
is  admissible  to  shew  the  nature  of  the  consideration :  Leif child's 
{Jase  (4).  The  letter  written  by  Mr.  Stringer,  or  by  his  clerk, 
cannot  alter  the  effect  of  a  distinct  agreement  partly  carried  into 
-effect  before  the  letter  was  written,  and  must  therefore  be  taken  to 
refer  to  any  subsequent  transactions  of  a  similar  nature.  Under 
any  circumstances,  it  is  wrong  to  place  Baron  Schroder  s  name  on 
the  list  of  contributories,  since  his  shares  are  entered  as  paid-up 
shares,  and  any  subsequent  claim  must  be  enforced  against  him  as 
a  debtor  to  the  company,  and  not  as  a  shareholder :  In  re  Marl- 
borough  Club  Company  (5).  The  official  liquidator  has  no  right  to 
put  a  shareholder  fully  paid  up  upon  the  list  merely  for  the  pur- 
pose of  asking  him  all  sorts  of  questions  having  no  reference  to 
the  claim,  as  he  has  done  in  this  case. 


(1)  Law  Eep.  4  Ch.  772.  (3)  Law  Eep.  5  Ch.  352  ;  Vice-Chan- 

(2)  Ibid.  5  Ch,  11.  cellor  Malins^  judgment  in  note. 

(4)  Law  Eep.  1  Eq.  231.  (5)  Law  Rep.  5  Eq.  365. 
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Mr.  Cotton,  Q.C.,  and  Mr.  Higgins,  for  the  official  liquidator  : —  v,-a 

Our  contention  is,  that  these  shares  never  were  fully  paid-up  shares, 
and  that  they  were  not  treated  as  cash  shares.   Assuming  that  the  Schsodek* 

bonds  were  taken  by  Mr.  Stringer  in  payment  of  the  shares,  then   ^ 

we  say  it  was  ultra  vires,  and  that  there  is  nothiDg  in  the  Act  of 
Parliament  under  which  this  company  was  formed,  nor  in  the  Act 
of  1862,  which  could  give  the  directors  power  to  receive  Confede-- 
rate  bonds  in  lieu  of  cash.  The  question  now  is  between  the 
creditors  and  contributories,  and  the  onus  is  upon  Baron  ScJirodey- 
to  prove  that  he  paid  for  the  shares.  This  company  was  in  fact  a 
partner  of  the  Confederate  Government.  They  provided  ships  to 
supply  the  government  with  goods  and  to  bring  aw^ay  the  cotton 
which  was  stored  ready  for  them.  No  company  could  be  justified 
in  receiving  securities  of  such  a  doubtful  character  as  these  bonds 
were  without  the  sanction  of  the  shareholders ;  and  the  cases  of  the 
Baglan  Hall  Colliery  Comjpany  (1)  and  FelVs  Case  (2),  and  those 
of  a  similar  description,  do  not  apply,  since  those  w^ere  cases  in  which 
the  company  received  goods  that  they  might  fairly  and  legitimately 
deal  in.  It  is  for  the  official  liquidator  to  see  that  the  money  said  io> 
have  been  paid  is  accounted  for,  and  he  is  under  any  circumstances 
entitled  to  an  inquiry  how  much  money  was  paid.  The  bonds  are 
now  almost  worthless,  and  it  is  for  Baron  Schroder  to  prove  that 
the  money  is  forthcoming ;  and  if  he  cannot  do  so,  then  he  is  a 
contributory  for  five  shares  upon  which  only  £500  has  been  paid^ 
as  in  Migotti's  Case  (3).  Whatever  the  bonds  might  sell  for  now, 
Baron  Schroder  would  be  entitled  to  set  off  against  the  money  he 
ought  to  have  paid,  as  was  done  in  FelVs  Case.  We  contend  that 
the  shares  never  were  paid  for  in  any  competent  manner. 

But,  suppose  it  should  be  held  that  the  directors  were  justified  in 
receiving  these  Confederate  bonds,  then  we  contend  that  they  were 
only  taken  on  the  footing  of  the  letter  written  by  Mr.  Stringer  in 
July,  1863.  They  were,  in  fact,  received  for  so  much  as  they  might 
produce.  The  letter  of  July  is  a  complete  answer  to  the  conten- 
tion on  the  part  of  Baron  Schroder,  as  it  is  there  expressly  stated 
that  the  company  does  not  become  the  purchaser  or  owner  of  the 
bonds,  but  merely  takes  them  and  raises  money  on  them  for  the 
(1)  Law  Eep.  5  Ch.  352.  (2)  Law  Eep.  5  Ch.  11. 

(3)  Law  Eep.  4  Eq.  238. 
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V.-C.  M.    account  of  the  depositor,  giving  him  an  interest  in  the  stock  of 
1870      the  company  to  the  amount  so  raised.    Nothing  could  be  more 
Schbodek's  explicit  than  that  letter,  which  gives  at  once  a  full  explanation  of 
2;^'      the  agreement  made  with  Mr.  Stringer  as  the  managing  director 
of  the  company. 

Mr.  Pearson,  in  reply. 

SiE  E.  Malins,  V.C.  : — 

This  is  a  matter  which  has  been  very  truly  said  to  involve  con- 
siderations of  the  highest  importance  to  the  public;  for  if  the 
contention  raised  by  the  oflScial  liquidator  in  this  case  were  to 
succeed  it  would  add  another  to  the  misfortunes  of  persons  engag  ed 
in  any  way  with  these  companies,  and  it  would  be  impossible  at  any 
time  to  know  that  a  transaction  apparently  concluded  might  not  by 
the  ingenuity  and  research  of  official  liquidators  and  their  counsel 
be  brought  into  question. 

The  case  arises  out  of  the  transactions  of  a  company  which  has 
been  before  me  on  more  than  one  occasion,  and  which  was  formed 
at  the  time  of  the  American  War,  not  for  the  avowed  but  for  the 
actual  purpose  of  purchasing  goods  in  England,  running  the 
blockade  with  them,  paying  for  cotton  in  America  by  means  of 
goods,  and  returning  with  cotton ;  and  whenever  the  operation 
was  successful  it  was  carried  on  with  great  profit,  because  they 
obtained  cotton  at  a  low  price  and  could  sell  it  in  the  English 
market  at  a  very  high  price.  Unfortunately  for  them  the  under- 
taking was  eminently  unsuccessful,  so  that  at  a  very  early  stage 
of  their  operations  many  of  their  ships  were  taken,  the  cotton 
which  they  relied  upon  obtaining  from  America  was  burnt  by 
the  Federal  Government,  and  the  whole  thing  ended  in  disaster. 
Among  the  persons  who  took  shares  in  the  company.  Baron 
Schroder  was  the  holder  of  five  shares  on  behalf  of  Mr.  Moffatt. 
Now  the  transaction,  about  which  there  is  no  question  of  fact 
between  the  parties,  is  this :  When  the  company  was  formed,  on 
the  27tli  of  June,  1863,  the  Confederate  Government,  as  is  well 
known,  had  raised  large  sums  of  money  in  the  European  markets, 
not  exclusively  in  the  English  markets,  by  issuing  what  were 
called  "  Confederate  or  Cotton  Bonds."    They  were  recognised 
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in  Eurojpe  as  a  belligerent  state,  as  having  an  independent  exist-  V.-O.  M. 
ence,  and  they  did  that  which  all  other  states  in  Europe  have  1870 
done  and  are  doing — issued  bonds  payable  in  money ;  but  in  this  Schkoder'j 
case  they  were  not  merely  payable  in  money,  but  at  the  option 
of  the  holders  the  bonds  were  payable  in  cotton,  to  be  taken  at 
6d,  per  pound.  Of  course,  if  the  holders  of  these  bonds  could  get 
cotton  in  America  at  6d.,  and  bring  it  here  and  sell  it  at  2s.,  it 
would  have  been  an  operation  of  enormous  profit.  These  bonds, 
therefore,  it  is  a  matter  of  history  and  public  notoriety,  were 
issued  to  a  very  large  amount.  Baron  Schroder,  who  has  given 
his  evidence  in  a  very  straightforward  and  satisfactory  manner, 
states  he  was  not  the  agent  for  the  issuing  of  the  bonds,  but  that 
Eriangder  &  Co.  of  Faris  were,  and  that  he  was  their  London 
agent,  and  conducted  all  the  business  in  this  country  merely  as 
the  agent  of  the  Faris  firm.  These  bonds  were  issued  to  the 
extent  of  £3,000,000,  and  there  were  applicants  for  £15,000,000, 
so  that  the  whole  of  the  bonds  were  issued.  The  fortunate  holders, 
as  they  thought  themselves  at  that  time,  got  them  at  £90  per 
cent.,  the  price  at  which  they  were  issued,  and  bearing  7  per  cent, 
interest.  When  Mr.  Moffatt  applied  for  the  five  shares  in  this 
company,  he  agreed  with  Mr.  Stringer,  the  manager  of  the  com- 
pany, with  the  directors  of  the  company,  and  everybody  who  had 
a  right  to  a  voice  in  the  management  of  its  affairs,  that  his  shares 
were  to  be  paid  for  thus :  £500  in  cash,  and  £5000  in  bonds  at 
£90 ;  and  in  this  way  the  £5000  was  to  be  made  up. 

Accordingly,  on  the  2nd  of  July,  1863,  he  gave  Baron  Schroder, 
who  was  his  agent  in  the  matter,  and  who  has  been  brought  here 
because  his  name  appears  upon  the  register,  a  cheque  for  £500. 
That  cheque  was  handed  over  to  the  company  in  part  payment  of 
the  £5000,  and  in  the  month  of  August  following,  the  particular 
day  does  not  appear.  Baron  Schroder,  on  behalf  of  Mr.  Moffatt,  or 
Mr.  Moffatt  himself,  handed  to  the  company  the  Confederate  bonds 
for  £5000,  and  in  the  company's  ledger  on  one  side,  "  Schroder, 
Esquire"  (as  he  is  called  there),  is  debited  with  £5000  issue 
capital;  and  he  is  credited  cash  on  the  2nd  of  July,  £500,  and 
on  some  day  in  August  (the  day  is  not  stated),  "Confederate 
bonds,  £5000  at  £90,  £4500  and  there  the  account  is  balanced, 
so  far  as  the  ledger  is  concerned.    Then  we  come  to  the  share 
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V.-C.  M.    register,  where  I  find  he  is  entered  as  the  holder  of  five  shares^ 
1870      consecutively  numbered,  of  £1000  each,  stated  to  be  paid  up  in 
ScH^R's  full  upon  each. 

I  ara  now  appealed  to  on  behalf  of  the  creditors  of  this  company.. 
Of  course  creditors  may  be,  and  frequently  are,  deceived  ;  but  the 
principle  of  these  joint  stock  companies  is,  that  the  creditor  looks 
at  the  register  of  shareholders  and  nothing  else  ;  and  if  a  creditor 
goes  into  the  office  of  a  company  with  which  he  is  about  to  deal, 
and  asks  to  see,  as  he  is  entitled  to  do,  the  list  of  shareholders,  and 
he  finds  upon  that  register  that  Baron  Schroder  for  instance,  a 
gentleman  of  responsibility,  is  entered  as  a  shareholder,  and  at  the 
same  time  he  finds  that  he  is  entered  as  having  his  shares  paid  up 
in  full,  I  cannot  hear  him  in  this  Court  say  that  he  has  dealt  with 
the  company  upon  the  faith  that  he  was  entitled  in  any  way  to 
look  to  Baron  Schroder  for  payment,  or  that  he  believed  he  had 
anything  to  receive  from  him.  On  the  contrary,  it  is  shewn  thaty. 
from  the  only  document  accessible  to  him,  these  shares  were  stated 
to  have  been  paid  up  in  full.  But  in  this  particular  case  I  canno-t 
overlook  the  fact  that  the  only  creditor  of  the  company  has  been 
the  Agra  and  Master  mans  Bank,  who  had  very  large  dealings 
with  the  company,  who  had  several  accounts  with  the  company, 
who  had  advanced  them  money  generally  and  upon  siDCcial  under- 
takings and  securities,  and  who  had  the  fullest  knowledge  of  all 
the  transactions  of  this  company.  Lord  Justice  Giffard  said,  when 
Stringers  Case  was  upon  appeal  from  my  decision,  " This  was  not 
done  in  any  underhand  manner  "  (that  is,  the  payment  of  dividend) ; 
"  the  whole  thing  was  patent  and  open.  It  was  known,  or  capable 
of  being  known  by  every  shareholder ;  and  if  the  directors  of  the 
Agra  and  Mastermans  Bank  did  not  know  anything  about  it 
they  neglected  their  duty,  and  behaved  most  shamefully  to  their 
own  shareholders,  whose  money  they  lent ;  for  the  balance-sheet 
was  put  in  their  hands,  and  they  had  accounts  of  every  description, 
and  they  must  have  known  perfectly  well  that  it  was  neither  more 
nor  less  than  a  blockade-running  company.  The  very  nature  af 
the  accounts  shewed  it;"  and  it  was  judicially  noticed  by  the 
Lords  Justices,  in  terms  much  stronger  than  I  thought  myself  at 
liberty  to  use,  that  this  was  a  case  of  the  Agra  Bank :  the  Agra 
Bank  are  here,  in  fact,  the  claimants,  they  being  the  only  creditors 
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of  this  company.    On  that  account  alone  it  was  that  the  Lords    V.-C.  M. 
Justices  thought  the  claim  of  the  Agra  and  Masterman's  JBanJc,  1870 
who  were  substantially  the  claimants  through  the  official  liquidator,  Schrodek's 
was  unworthy  of  notice.  ' 

Now,  the  only  question  I  am  called  upon  to  decide  here  is,  can 
this  payment  for  these  Confederate  bonds,  to  the  extent  of  £4500, 
be  taken  as  a  valid  payment,  or  were  they  taken  by  way  of 
security,  so  that  the  official  liquidator  is  entitled  to  say,  that  as 
they  have  never  been  realised,  and  they  are  now  utterly  worthless, 
therefore  those  who  pledged  them  as  security  must  pay  that  which 
tbey  represented,  namely,  £4500. 

First,  then,  were  they  taken  by  way  of  security,  or  were  they 
taken  as  actual  payment  ?  The  only  thing  that  I  have  heard 
suggested,  worth  a  moment's  consideration,  upon  the  question 
whether  they  were  taken  as  actual  payment  or  not,  is  the  letter  of 
the  28th  of  July,  1863,  from  Mr.  Stringer : — [His  Honour  read  the 
letter.]  Now,  first  of  all,  does  this  letter  apply  to  this  transaction 
at  all?  I  am  clearly  of  opinion  that  it  does  not,  and  for  this 
reason,  that  this  was  a  transaction  carried  into  effect,  except  as  to 
handing  over  the  bonds,  long  before  this  letter  was  written,  for  the 
£500  was  paid  on  the  2nd  of  that  month  (this  letter  being  written 
on  the  28th)  as  part  performance  of  the  contract  already  entered 
into,  viz.,  that  these  shares  should  be  taken  in  consideration  of 
£500  money  and  £5000  Confederate  bonds,  which  were  then  worth 
£900  each.  It  was  in  point  of  fact  an  agreement  to  take  shares 
in  consideration  of  bonds,  plus  the  amount  of  the  difference 
between  the  market  value  of  the  bonds  and  their  nominal  value. 
Therefore  this  refers  to  future  transactions :  the  words  are, 
"those  who  subscribe  to  our  increased  capital."  That  cannot, 
in  my  opinion,  have  any  reference  to  transactions  already  con- 
cluded by  Mr.  Stringer,  who,  if  he  had  any  evidence  to  give  upon 
the  subject,  ought  to  have  been  brought  here  to  state  whether  the 
transaction  was  properly  represented  by  the  entries  in  the  book, 
and  I  must  collect  the  transaction  not  from  this  letter,  which 
binds  nobody,  but  from  the  transaction  which  took  place,  and 
which  binds  every  one.  I  consider  the  entry  in  the  journal  a  very 
material  fact,  where  I  find  this  statement:  "To  George  Moffatt, 
£5000  Confederate  Loan  taken  by  this  company  at  £90,"  Am 
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V.-O.  M.    I  to  listen  to  a  letter  stating  that  they  would  only  take  the  bonds 
1870      by  way  of  security  when  I  find  it  recorded  that  the  bonds  were 
Scheodee's  taken  by  this  company  at  £90  in  the  books  of  the  directors ;  and 
the  manager  and  everybody  perfectly  knew  it  ?    I  am  satisfied  that 
this  claim  is  a  most  unconscionable  demand  of  the  Agra  and  Master- 
man's  Bank.    The  only  excuse  they  can  make  is,  that  it  is  raised 
by  the  official  liquidator  in  order  to  see  if  he  can  snatch  something 
out  of  the  fire  for  the  unfortunate  persons,  not  creditors,  but  share- 
holders, who  had  the  misfortune  to  lose  by  embarking  in  such  a 
concern  as  this.    I  then  refer  to  the  ledger,  where  1  find  the 
account  actually  balanced  by  the  Confederate  Loan  bonds,  taken  at 
£90,  and  there  is  no  evidence  to  shew  that  the  bonds  were  not 
worth  £90  ;  on  the  contrary,  upon  the  evidence  before  me,  it  is 
perfectly  clear  that  their  market  value  in  August,  1863,  was  £90 ; 
and  Baron  Schroder  distinctly  stated,  in  a  manner  which  challenged 
cross-examination  upon  that  subject,  that  they  were  at  least  of  the 
value  of  £90.  Suppose  this  case,  that  a  shareholder,  instead  of  pay- 
ing in  money,  had  offered  to  pay  in  consols,  taking  them  at  the  price 
of  consols  on  that  day  ?  and  suppose  consols  which  were  at  £90 
had  gone  down  10  per  cent.   If  the  argument  is  good  for  anything 
the  official  liquidator  might  say,  "  We  did  take  stock,  but  we  had  no 
right  to  do  so,  it  was  ultra  vires  ;  and  now,  the  stock  having  gone 
down  10  per  cent.,  you  must  pay  me  £500."    In  my  view,  a  pro- 
position so  monstrous  could  not  be  maintained  in  a  Court  of  justice. 
Mr.  Moffatt  might  have  gone  to  the  market  and  realised  his  bonds 
for  £4500.    Why  he  did  not  do  so  I  cannot  tell.    It  may  have 
been  to  meet  the  views  of  the  company,  and  I  am  very  much 
inclined  to  think  it  probably  may  have  been  so.    If  he  is  right  in 
stating  that  the  bonds  were  realisable  in  the  market  for  £4500,  it 
must  have  been  a  matter  of  perfect  indifference  to  Mr.  Moffatt 
whether  he  handed  over  his  bonds  or  whether  he  went  into  the 
market  and  sold  them,  and  handed  over  the  money  they  produced. 
Therefore,  in  my  opinion,  it  was  to  suit  the  convenience  of  Mr. 
Stringer,  and  those  associated  with  him,  that  they  took  the  bonds 
instead  of  money,  and  having  taken  bonds,  I  am  clearly  of  opinion 
they  are  bound  by  the  transaction. 

Upon  the  authorities  which  have  been  cited  to  me,  it  is  perfectly 
clear  to  my  mind  that  there  is  no  such  principle  as  that  a  company 
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may  not  receive  payment  of  its  shares  in  money  or  money's  worth.  V.-C.  M. 
I  know  that  in  one  of  the  cases  in  this  company  which  was  before  1870 
me,  a  shareholder,  instead  of  paying  money,  paid  in  tea,  as  he  was  schkodee's 
a  dealer  in  tea.  I  thought  that  a  perfectly  valid  payment,  because 
the  object  of  the  company  was  to  send  tea,  and  all  other  things 
that  were  required  by  the  Confederate  Government,  to  the  Con- 
federate States,  and  if  they  found  it  more  convenient  to  take  £1000 
worth  of  tea  than  £1000  in  money,  I  think  it  would  be  a  monstrous 
proposition  to  say  that  they  were  not  authorized  to  take  anything 
but  money  for  the  payment  of  their  shares,  and  if  they  chose  to 
keep  the  tea  by  them  till  it  became  rotten  and  valueless,  then  the 
official  liquidator  might  as  well  have  said  there  was  no  power  to 
take  anything  but  money :  "  You  gave  tea,  they  ought  not  to  have 
taken  tea ;  true  it  is  that  the  tea  was  kept  till  it  was  rotten  and 
of  no  use,  but,  nevertheless,  although  we  induced  you  to  give  us 
tea,  you  must  now  pay  £1000,  as  if  we  had  taken  nothing  what- 
ever." In  this  case  they  were  at  liberty  to  take  money  or  money's 
worth.  The  bonds  were  money's  worth,  things  which  they  could 
have  turned  into  money  any  day  they  thought  fit.  It  suited  their 
convenience  to  take  the  money's  worth,  and  having  done  so,  by  that 
transaction,  in  my  opinion,  they  are  completely  bound.  I  cannot 
imagine  a  more  unconscionable  claim,  and  I  should  never  have 
allowed  it  to  be  brought  forward  if  I  had  been  appealed  to.  I  am 
perfectly  satisfied,  upon  the  evidence,  it  was  the  intention  of  all 
parties  to  conclude  the  transaction,  as  the  documents  shew,  by 
handing  over  the  shares  as  actual  payment,  and  not  by  way  of 
security.  It  is  a  payment  which  they  were  on  their  side  at  liberty 
to  accept,  and  having  been  accepted,  in  the  conclusive  manner 
which  I  have  stated,  the  transaction  was  thereby  concluded,  and 
therefore  Baron  Schroder  s  name  must  be  taken  off  the  list  of 
contributories. 

Solicitors  for  Baron  Schroder :  Messrs.  Thomas  &  HoIIams. 
Solicitors  for  the  Official  Liquidator :  Messrs.  Ashursf,  Morris, 
&  Co. 
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FOX  V.  FOX. 

Covenant  to  settle —  Will — HotcJipot  Clause — Satisfaction — Share  of  Besidue — 
Amount  of  Estate  for  Distribution, 

A  testator,  after  providing  for  the  payment  of  his  debts,  directed  that  his 
residuary  estate  should  be  divided  amongst  his  nine  children  equally  if  it  did 
not  exceed  £40,000,  but  if  it  exceeded  that  amount,  in  such  a  way  that  the 
shares  of  his  sons  should  be  one-twentieth  greater  than  the  shares  of  his 
daughters.  He  then  recited  that  he  had  covenanted,  in  the  marriage  settle- 
ment of  one  of  his  daughters,  to  make  a  certain  provision  for  her,  and  directed 
that  any  money  paid  by  his  executors  to  the  trustees  of  the  settlement  in 
pursuance  of  the  covenant  should  be  taken  pro  tanto  as  part  of  the  daughter's 
share  under  the  will,  and  brought  into  hotchpot  and  accounted  for  accordingly. 
The  state  of  the  testator's  property  was  such  that  it  exceeded  £40,000  if  the 
amount  which  the  executors  became  liable  to  pay  under  the  covenant  was 
included  in  it  for  the  purpose  of  distribution,  but  not  otherwise  : — 

Held,  that  the  effect  of  the  hotchpot  clause  was  to  make  the  estate  for  the 
purpose  of  distribution,  as  if  the  debt  created  by  the  covenant  had  never 
existed,  and  that  it  must  be  distributed  as  exceeding  £40,000. 

Charles  JOSEPE  fox,  by  his  win,  dated  the  6th  of  June, 
1870,  gave  his  real  and  personal  estate  to  trustees  upon  trust  to 
sell  and  convert  into  money  and  to  pay  thereout  his  funeral  and 
testamentary^  expenses  and  debts,  and  certain  other  charges  and 
his  legacies,  and,  after  directing  the  residue  to  be  invested,  con- 
tinued as  follows  :  "  xind  I  declare  that  the  said  trustees  or  trustee 
shall  stand  possessed  of  the  said  moneys,  stocks,  funds,  shares,  and 
securities  (hereinafter  referred  to  as  the  said  trust  premises),  in  trust 
for  all  such  of  my  nine  children  as  shall  be  living  at  my  death, 
and  as  being  sons  or  a  son  shall  attain  or  have  attained  the  age  of 
twenty-four  years,  or  being  daughters  or  a  daughter  shall  attain  or  • 
have  attained  that  age,  or  shall  marry  or  have  married  under  that 
age,  the  objects  of  this  present  trust,  if  more  than  one,  to  be 
entitled  in  equal  shares  as  tenants  in  common,  except  as  herein- 
after provided :  Provided  always,  that  if  at  the  time  of  my  death 
the  net  value  of  my  real  and  personal  estate,  after  payment  of  or 
allowing  for  my  debts  and  funeral  expenses,  and  the  expenses  of 
proving  my  will,  and  the  legacies  given  by  this  my  will,  or  by  any 
codicil  thereto,  shall  amount  to  or  exceed  the  sum  of  £40,000, 
then  the  said  trust  premises  divisible  among  such  of  my  children 
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as  shall  attain  vested  interests  therein  under  the  trusts  herein-    V.-O.  M. 
before  contained  shall  be  so  divided  between  them  that  the  share  of  1870 
each  son  shall  be  one-twentieth  part  (the  whole  being  considered  fox 
as  divided  into  twenty  parts)  more  than  the  share  of  each  daughter."  -^^^ 

After  a  clause  immaterial  to  the  present  purpose  the  will  con-   

tinned  as  follows :  "  And  whereas  by  the  settlement  made  on  the 
marriage  of  my  daughter  Constance  Catherine  Tawney  with  Charles 
Henry  Tawney,  and  dated  on  or  about  the  2nd  day  of  July,  1867, 1 
have  covenanted  with  the  trustees  of  such  settlement  that  if  the 
share  of  the  said  Constance  Catherine  Tawney  assigned  by  the  last- 
mentioned  settlement  in  the  trust  funds  settled  by  the  settlement 
made  on  my  own  marriage  with  my  late  wife  should  not  amount 
to  the  sum  of  £4000,  then  tliat  my  executors  or  administrators 
should  within  six  calendar  months  after  my  death  pay  to  the 
trustees  or  trustee  of  the  said  settlement  executed  on  the  marriage 
of  my  said  daughter  such  a  sum  of  money  as,  together  with  the 
share  of  the  said  Constance  Catherine  Tawney  assigned  by  the 
last-mentioned  settlement  in  the  last-mentioned  trust  fund,  would 
amount  to  the  sum  of  £4000,  or,  in  the  event  therein  mentioned, 
to  the  value  of  one-ninth  part  of  the  real  and  personal  estate  I 
shall  die  possessed  of.  Now  T  declare  that  any  sum  which  my 
executors  may  become  liable  under  the  said  covenant  to  pay  to  the 
trustees  or  trustee  of  the  settlement  made  on  the  marriage  of  the 
said  Constance  Catherine  Tawney  shall  be  taken  in  or  towards 
satisfaction  fro  tanto  of  the  share  of  the  said  Constance  Catherine 
Tawney  under  this  my  will  in  the  said  trust  premises,  and  shall 
be  brought  into  hotchpot  and  accounted  for  accordingly." 

The  testator  died  on  the  28th  of  June,  1870,  leaving  nine 
children,  two  of  whom  were  sons. 

By  the  settlement  on  the  marriage  of  Mrs.  Tawney  so  referred 
to,  which  was  dated  the  2nd  of  July,  1867,  it  was  covenanted  that 
if  the  share  assigned  to  Mrs.  Tawney  in  the  trust  funds  settled  by 
the  settlement  made  on  the  marriage  of  the  testator  should  not  at 
his  death  amount  to  the  sum  of  £4000,  his  executors  and  adminis- 
trators should  within  six  calendar  months  after  his  death  pay  to 
the  trustees  of  Mrs.  Tawney  s  settlement  "  such  a  sum  of  money 
as,  together  with  the  share  of  the  said  Constance  Catherine  Fox 
hereinbefore  assigned  of  and  in  the  last-mentioned  trust  fund,  will 
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V.-O.  M.  amount  to  the  sum  of  £4000,  and  that  until  the  sum  (if  any)  which 
3870  shall  become  payable  under  this  covenant  shall  be  actually  paid 
the  same,  or  the  unpaid  part  thereof  for  the  time  being,  shall  bear 
interest  at  the  rate  of  £4  per  centum  per  annum  from  the  death 

  of  the  said  Charles  Joseph  Fox:  Provided  always,  that  if  the  sum 

which  but  for  this  present  proviso  would  have  been  payable  at 
the  death  of  the  said  Charles  Joseph  Fox  under  the  covenant  lastly 
hereinbefore  contained  shall  exceed  in  amount  the  value  of  one 
equal  ninth  part  of  the  real  and  personal  estate  which  the  said 
Charles  Joseph  Fox  should  die  possessed  of  or  entitled  to,  then  and 
in  such  case  the  sum  payable  under  such  covenant  shall  be  equal 
in  amount  to  one  equal  ninth  part  of  such  estate,  and  no  more." 

The  share  of  Mrs.  Tawney  under  the  testator's  marriage  settle- 
ment was  £503  13s.  8d,  and  as  one-ninth  of  the  testator's  estate 
exceeded  £4000,  the  sum  payable  to  Mrs.  Tawney's  trustees  was 
£3496  6s.  4id»  The  total  amount  of  the  testator's  estate  after  pay- 
ment of  debts,  but  including  the  £3496  6s.  4d,  was  £42,938  7s.  5d., 
and  consequently  his  estate  exceeded  £40,000  if  that  sum  was 
included  in  it,  but  not  otherwise. 

The  bill  was  filed  by  the  two  sons  against  the  daughters  and  the 
trustees,  and  prayed  that  the  trustees  might  be  restrained  from 
dividing  the  estate  otherwise  than  by  giving  the  Plaintiffs  shares 
one-twentieth  larger  than  the  shares  of  the  daughters. 

The  present  application  was  for  an  injunction  in  terms  of  the 
prayer. 

Mr.  Charles  Hall,  and  Mr.  LaJce,  for  the  Plaintiffs : — 
The  liability  to  make  up  the  deficiency  in  the  settlement  fund 
was,  for  the  purpose  of  payment,  only  a  debt  to  be  discharged  before 
distribution  of  the  estate.  But  though  for  the  purpose  of  payment 
it  was  taken  out  of  the  estate,  it  has  been  brought  back  again  for 
the  purpose  of  distribution.  It  is  directed  to  be  brought  into 
hotchpot,  which  is  defined  by  Littleton  (1)  to  be  "  not  one  thing 
alone,  but  one  thing  with  others  together."  The  result  is,  there- 
fore, the  same  as  if  the  estate  had  never  been  diminished.  The 
case  resembles  Maclaren  v.  Stainton  (2),  in  which  the  effect  of  a 
similar  hotchpot  clause  was  explained.  The  intention  is  made 
(1)  Co.  Litt.  176  b.  (2)  3  D.  F.  &.  J.  202. 
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Fox 

V. 

Fox. 


clear  by  the  reference  to  the  covenant,  as  was  held  in  Daven^port  y,  V.-O.  m. 
EinchcUffe  (1).  1870 

Mr.  Bristoive,  Q.C,  and  Mr.  Sjpringall  Thompson,  for  the  daugh- 
ters : — 

The  obligation  created  by  the  covenant  is  a  specialty  debt  to  be 
satisfied  before  distribution  of  the  estate.  The  covenant  is  for 
payment  to  the  trustees  of  the  settlement,  and  consequently  the 
gift,  which  is  direct  to  the  daughter,  is  not  a  satisfaction :  Chichester 
V.  Coventry  (2).  In  that  case  Lord  Chelmsford  shewed  that  a  share 
of  a  residue  had  never  been  treated  as  a  satisfaction  of  a  debt.  It 
would  be  proper  to  deduct  the  sum  in  question  from  the  estate 
before  payment  of  probate  duty,  and  it  ought  not  to  be  treated  as 
part  of  the  estate  for  any  purpose  which  the  testator  has  not 
expressly  directed.  He  has  only  made  it  so  for  the  purpose  of 
calculating  the  amount  of  Mrs.  Tawney's  share  under  the  will. 

Mr.  Bruce,  for  the  trustees. 

SiK  E.  Malins,  Y.C.  :— 

This  is  a  mere  question  of  intention,  and  I  entertain  no  doubt 
whatever  about  it.  When  the  testator  directs  that  the  sum  which 
his  executors  may  become  liable  to  pay  under  his  covenant  is  to 
be  taken  towards  satisfaction  of  Mrs.  Tawneys  share  under  his 
will,  and  brought  into  hotchpot,  that  is  equivalent  to  saying  that 
the  obligation  of  the  covenant  must  be  satisfied  out  of  Mrs.  Tawneys 
share,  and  the  amount  available  for  distribution  virtually  included 
the  sum  paid  by  his  executors  to  the  trustees  of  the  settlement. 
Having  contracted  a  debt  by  the  covenant,  the  testator  treats  his 
property  for  the  purpose  of  distribution  as  if  the  debt  had  never 
existed.  In  my  opinion,  it  must  be  treated  for  all  purposes,  ex- 
cept payment  to  the  trustees,  exactly  as  if  no  such  debt  had  ever 
existed,  and  the  estate  must  be  treated  as  exceeding  £40,000 ;  and 
the  Plaintiffs  will  be  entitled  to  have  their  shares  one-twentieth 
part  greater  than  the  shares  of  the  daughters.  The  injunction 
will  therefore  be  as  prayed. 

Solicitors :  Messrs.  Ley  &  Scott,  agents  for  Messrs.  Danger  & 
Cartwright,  Bristol ;  Messrs.  Smith,  Guseotte,  dt  Wadham. 

(1)  IJ.  &  H.  713.  (2)  Lav/  Eep.  2  H.  L.  71. 
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v.-c.  M.  -  In  re  THOMSON'S  TRUSTS. 

Will — Construction — Implied  Gift — Conditional  Gift  over. 

A  legacy  was  directed  to  be  held  on  trust  for  D.,  "  should  he  survive  my 
sister  T, ;  should  he  not  survive  her,  nor  attain  his  twenty-first  year,"  over  : — 
Held,  that  an  absolute  gift  to  D.  at  twenty-one  must  be  implied. 

Elizabeth  THOMSON,  by  lier  will,  whicli  was  dated  the 
17th  of  November,  1842,  made  the  following  appointment  and 
bequest :  "  I  appoint  my  cousin,  the  Eeverend  James  Donne,  to 
be  my  executor,  and  I  give  him  in  trust  £1000,  to  pay  the  interest 
thereof  to  my  sister,  Ellen  Barbara  Thomson,  for  her  life,  and  at 
her  death  I  give  that  sum  wholly  to  my  nephew,  Rohert  James 
Donne,  should  he  survive  my  sister,  Ellen  Barbara  Thomson; 
should  he  not  survive  her,  nor  attain  his  twenty-first  year,  then  I 
give  that  sum,  at  the  death  of  my  sister  Ellen,  to  Ldetitia  Donne."" 
The  testatrix,  after  bequeathing  other  legacies,  directed  her 
residuary  estate  to  be  divided  amongst  three  of  her  cousins  equally. 

The  testatrix  died  on  the  9th  of  May,  1844.  The  nephew, 
Rohert  James  Donne,  attained  twenty-one,  and  died  on  the  8th  of 
September,  1863.  Ellen  Barbara  Thomson  died  on  the  31st  of 
January,  1870,  and  the  £1000  legacy  was  paid  into  Court  on  the 
30th  of  June,  1870.  Lastitia  Donne  died  on  the  4th  of  September, 
1851. 

The  executors  of  the  legatee,  Robert  James  Donne,  now  petitioned 
for  payment  of  the  legacy. 

Mr.  Pearson,  Q.C.,  and  Mr.  Haynes,  in  support  of  the  Petition  : — 

If  the  words  are  taken  literally  the  legacy  wdll,  in  the  events 
which  have  happened,  fall  into  the  residue.  But  the  testatrix  has, 
by  making  a  gift  over,  shewn  that  she  never  intended  such  a 
result :  Ingram  v.  Suckling  (1).  If  an  absolute  gift  is  implied  at 
twenty-one,  the  manifest  intention  of  the  will  will  be  carried  out: 
Bree  v.  Perfect  (2)  ;  Bland  v.  Williams  (3). 

(1)  7  W.  R.  386.  (2)  l_Coll.  128. 

(3)  3  My.  &  K.  411. 
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Mr.  Edward  Harrison^  for  the  representative  of  Lsetitia  Donne  : — 

The  will  may  be  explained  without  the  implication  of  any  gift. 
The  word  "  nor"  may  be  considered  as  compounded  of  and  not," 
or  "  or  not."  Here  it  is  plain  that  the  testatrix  intended  "  or  not," 
so  that  the  legatee  over  should  take  in  either  event.  If  that  con- 
struction does  not  prevail,  the  case  must  be  treated  as  an  executory 
devise,  and  the  condition  can  only  take  effect  when  supported  by  the 
gift  over:  Gulliver  v.  Ashhy  (1).  The  present  case  is  within 
Brownsword  v.  Edwards  (2),  which  was  not  treated  as  having  been 
overruled  by  Gretj  v.  Pearson  (3). 

Mr.  Osborne,  Q.C.,  for  parties  representing  a  share  of  the 
residue : — 

The  question  is,  whether  an  absolute  interest  can  be  implied  on 
the  legatee  attaining  twenty-one.  In  Malcolm  v.  O'Callaghan  (4) 
the  contrary  was  held. 

[The  Yice-Chancellor  : — Is  that  case  consistent  with  Clifford 
V.  Beaumont?  (5)] 

There  is  no  inconsistency ;  and  the  same  view  was  taken  in 
Fitzhenry  v.  Bonner  (6). 

Mr.  Hanson,  for  parties  similarly  interested,  referred  to  Wing  v. 
Angrave  (7). 

Mr.  A.  Bailey,  for  parties  representing  another  residuary  share. 

Sir  K.  Malins,  V.C.  :— 

The  present  question  arises  upon  the  construction  of  a  very  few 
words.  The  form  of  the  gift  makes  the  legacy  contingent  on  the 
legatee  surviving  the  sister  of  the  testatrix.  Then  the  testatrix 
having  introduced  one  contingency  into  the  gift  makes  a  gift  over 
upon  a  different  contingency.  The  question  is,  what  effect  is  to 
be  given  to  the  contingency  in  the  gift  over.  The  gift  over  is  to 
take  effect  in  case  the  legatee  does  not  survive  the  sister  nor 

(1)  4  Burr.  1929.  (4)  2  Madd.  349. 

(2)  2  Ves.  SeD.  243.  (5)  4  Buss.  325. 

(3)  6  H.  L.  C.  61.  (6)  2  Drew.  36. 

(7)  8  H.  L.  C.  183. 
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V.-C.  M.  attain^  twenty-one.  For  what  reason  can  that  condition  as  to 
1870  attaining  twenty-one  have  been  put  in  ?  Obviously  because  the 
jn  re      testatrix  intended  him  to  take  absolutely  in  case  he  attained 

'^usTs'^   twenty-one.    The  effect  of  the  whole  gift  shews  a  clear  intention 
  to  make  the  legacy  absolute  if  the  legatee  attained  twenty- 
one.    Where  the  intention  is  plain,  but  the  language  insufficient, 
the  Court  will  aid  the  intention.    It  is  urged  by  Mr.  Harrison 
that  the  clause  must  be  read  in  the  alternative,  as  if  the  condi- 
tion had  been  not  surviving  the  sister  or  not  attaining  twenty-one  ; 
and  that,  therefore,  in  accordance  with  Fitzlienry  v.  Bonner  (1) 
the  gift  over  takes  effect.    But  the  gift  over  clearly  fails,  for  the 
only  ground  on  which  the  first  gift  could  be  held  to  have  failed 
would  be  that  the  words  must  be  taken  quite  literally,  and  in  that 
view  the  case  provided  for  by  the  gift  over  has  not  arisen.    I  am 
sorry  counsel  have  not  referred  to  the  cases  on  which  I  founded  my 
judgment  in  Surtees  v.  So^hinson  (2),  which  were  three  in  number. 
Hart  V.  Tulk  (3),  Langston  v.  Langston  (4),  and  Key  v.  Key  (5). 
In  commenting  on  Key  v.  Key,  I  remarked :  "  There,  according 
to  the  strict  words  of  the  will,  the  devise  to  the  son  was  made  to 
depend  on  his  surviving  some  of  the  annuitants ;  but  as  the  literal 
adherence  to  the  language  would  have  defeated  the  manifest 
intention  of  the  testator,  it  was  ^disregarded."    So,  in  the  present 
case,  I  am  satisfied  that  the  legatee  was  intended  to  take  an  abso- 
lute interest  on  attaining  twenty-one.    In  Fitzhenry  v.  Bonner 
there  was  no  manifest  intention  shewn.    It  was  merely  a  matter 
of  conjecture  what  the  testator  had  intended.    The  result  is,  that 
the  gift  to  the  nephew  takes  effect,  and  the  gift  over  fails.  The 
costs  will  be  out  of  the  fund. 

Solicitors :  Messrs.  Paterson,  Snow,  &  Burney ;  Messrs.  Bailey, 
Shaw,  Smith,  &  Bailey;  Messrs.  Hunter,  Gwatkin,  &  Hunter; 
Messrs.  Meredith  <&  Co. ;  Messrs.  Bean  &  Taylor. 

(1)  2  Drew.  36.  (3)  2  D.  M.  &  G.  300. 

(2)  Law  Kep.  4  Eq.  98.  (4)  2  Ci.  &  F.  194. 

(5)  4  D.  M.  &  G.  73. 
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In  re  KING'S  CEOSS  INDUSTEIAL  DWELLINGS  v.-c.M. 


Company —  Winding-up — Petitioning  Creditor — Disputed  Debt. 

Where  a  creditor's  Petition  to  wind  up  a  company  is  opposed  on  the  ground 
that  the  petitioning  creditor's  debt  is  disputed,  the  Court  will  not,  as  a  matter 
of  course,  direct  the  Petition  to  stand  over,  with  leave  to  being  an  action ;  but 
is  bound,  before  doing  so,  to  see  that  the  debt  is  disputed  on  some  substantial 
ground. 


was  a  creditor's  Petition  to  wind  up"  the  Kings  Gross 


The  company  was  constituted  on  the  16th  of  May,  1870,  by  re- 
gistration of  a  memorandum  and  articles  of  association,  with  a 
capital  of  £46,000,  in  23,000  shares  of  £2  each.  Its  principal 
object  was  the  carrying  on  for  profit  or  gain  of  the  trade  or 
business  of  providing  healthy  and  comfortable  dwellings. 

The  Petitioners  were  advertising  agents,  and  soon  after  the 
xegistration  of  the  company  were  applied  to  by  Mr.  S,  N.  Barnett, 
the  secretary,  to  advertise  the  prospectus  in  various  newspapers. 
Before  doing  so,  they  required  him  to  shew  some  authority  from 
the  directors  to  act  on  behalf  of  the  company,  and  he  produced  the 
minute-book  of  the  company,  and  pointed  to  a  resolution  passed  at 
a  board  meeting  of  the  directors :  "  That  the  prospectus  be  issued 
as  soon  as  the  executive  of  the  company  can  be  completed,  and 
that  the  honorary  secretary  be  hereby  empowered  to  take  such 
measures  as  he  may  deem  necessary  for  securing  due  publicity  for 
the  same." 

The  Petitioners  thereupon,  and  acting,  as  they  alleged,  on  the 
authority  of  that  resolution,  caused  the  prospectus  to  be  advertised, 
and  made  out  a  bill  for  advertisements  of  £78  16s.  Qd.,  and  on  the 
^nd  of  September,  1870,  served  upon  the  secretary  a  written 
demand  for  payment  of  £78  16s.  6(^.,  alleged  to  be  due. 

The  bill  having  remained  unpaid  for  more  than  three  weeks, 
notwithstanding  further  applications,  the  present  Petition  was 
presented. 

The  company  did  not  dispute  the  fairness  of  the  charges,  or 
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V.-C.  M.    raise  any  question  as  to  whether  the  money  had  been  properly 
1870      spent ;  but  set  up  an  agreement  alleged  to  have  been  entered  into, 
jn  re      OH  behalf  of  the  company,  between  a  Mr.  Bobinson,  one  of  the 
^NuuLEiAf^  directors  and  the  largest  shareholder  in  the  company,  and  the 
m'ELLiKc  s  secretary,  that  the  latter  should  pay  all  preliminary  expenses,  except 
—      law  costs,  of  the  formation  of  the  company,  up  to  the  time  of  the 
allotment  of  the  shares,  for  which  he  was  to  receive  £1000 ;  and 
stated  that  Mr.  Bobinson  had  himself  informed  the  Petitioners  of 
the  arrangement,  and  that  the  advertisements  had  been  made 
before  the  allotment  of  shares,  and  consequently  that  the  debt  was 
not  the  debt  of  the  company. 


Mr.  Higgins,  for  the  Petitioners : — 

This  is  simply  a  Petition  presented  under  the  1st  sub-section  of 
sect.  80  of  the  Com]panies  Act,  1862,  on  the  ground  of  non-payment 
of  a  debt  for  three  weeks  after  a  demand  in  writing.  The  Peti- 
tioners  took  the  precaution  of  ascertaining  that  the  secretary  had 
authority  to  pledge  the  credit  of  the  company  before  doing  any 
work  for  them. 

Mr.  Glasse,  Q.C.,  and  Mr.  A.  E.  Miller,  for  the  company : — 

Where  the  debt  of  the  petitioning  creditor  is  disputed,  the 
proper  course  is  to  direct  the  Petition  to  stand  over,  with  leave  to 
bring  an  action,  and  then  to  make  an  order  on  the  Petition  when 
judgment  has  been  obtained  in  the  action :  Bowes  v.  So]pe  Mutual 
Insurance  Company  (1).  There  is  a  bona  fide  question  here,, 
whether  there  ever  was  any  debt  incurred  by  the  company ;  and 
that  is  a  matter  of  evidence  which  can  be  much  more  easily  ascer- 
tained at  Common  Law  than  in  this  Court.  The  evidence  shews 
clearly  that  the  Petitioners  were  aware  that  the  secretary,  and  not 
the  company,  was  liable  for  preliminary  expenses. 

Sir  E.  Malins,  Y.C,  after  referring  to  the  facts,  continued : — ■ 

Advertisements  were  a  necessary  preliminary  expense  in  the 
formation  of  the  company,  in  order  that  the  shares  might  be  taken 
up.    If  one  thing  is  plain,  it  is  that  the  secretary  has  implied 
authority  to  pledge  the  credit  of  the  company  for  issuing  adver- 
(1)  11  H.  L.  C.  389. 
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tisements,  of  which  the  company  is  to  have  the  benefit  or  chance    V.-C.  M. 
of  benefit.    It  is  admitted  that  the  advertisements  appeared,  and  1870 
that  the  secretary  acted  under  the  authority  of  the  company.  [His      in  re 
Honour  then  proceeded  to  discuss  the  evidence,  and  continued : — ]  ^^d^uIteia? 
The  evidence  is  really  only  one  way — that  the  Petitioners  gave  "^^^p^^Jy^ 
credit  to  the  company.    They  had  no  other  course  for  obtaining  - — ■ 
payment,  except  to  bring  an  action  and  obtain  judgment ;  and  then 
they  would  have  received  nothing,  except  by  taking  out  an  execu- 
tion, which  would  have  produced  nothing.    It  is  said  that  this  is  a 
hond  fide  question,  whether  there  is  or  not  a  debt  of  the  company ; 
but,  in  my  opinion,  the  Court  is  bound  in  such  a  case  to  see  that 
the  question  is  a  substantial  one  before  directing  an  action  to  be 
brought.    I  entertain  no  doubt  that  this  is  a  debt  of  the  company, 
and  I  should  be  doing  the  greatest  possible  injustice  if  I  allowed 
any  further  litigation.    I  can  only  make  the  usual  order  to  wind 
up,  but  direct  it  not  to  be  advertised  for  a  fortnight,  in  order  to 
enable  the  company  to  pay  the  demand. 

Solicitors :  Messrs.  Bellamy  &  Strong  ;  Messrs.  Walter  &  Moojen. 


In  re  MAESEILLES  EXTENSION  EAILWAY  AND  LAND  v.-CM. 

COMPANY.  1870 

Ex  j^arte  EVANS. 

Company — Solicitor — Taxation — Winding-up. 

Three  months  after  a  solicitor  to  a  company  had  delivered  his  bill  of  costs 
the  company  was  ordered  to  be  wound  up.  Subsequently  he  delivered  a 
further  bill  to  the  ofiScial  liquidator.  More  than  twelve  months  elapsed,  and 
the  solicitor  carried  in  a  claim  for  payment  of  both  bills  : — 

Held,  that  both  bills  must  be  referred  for  taxation  before  they  could  be 
paid. 

This  was  a  claim  carried  in  by  the  solicitor  of  the  Marseilles 
Extension  Bailway  and  Land  Company,  Limited,  in  the  winding-up 
for  payment  of  his  bills  of  costs. 

At  the  time  of  the  formation  of  the  company,  in  the  year  1866, 
Messrs.  Newbon,  Evans,  &  Co.,  the  predecessors  of  the  present 
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V.-C.  M.    applicants,  Messrs.  Evans  &  Co.,  were  appointed  solicitors  to  the 
1870  company. 

In  January,  1867,  Mr.  Evans,  who  was  then  the  senior  partner 
Maeseilles  office,  delivered  to  the  secretary  to  the  company  a  bill  of 

Extension  .  *'  r  j 

Eailway  costs  amounting  to  £797  1 6s.  2d,  for  business  transacted  for  the 
cSipanyI    company  during  the  year  1866. 

M  parte       On  the  11th  of  February,  1867,  a  Petition  was  presented  to 

 *     wind  up  the  company,  and  a  winding-up  order  was  made  in  April, 

1867. 

In  June,  1868,  the  liquidators  made  out  a  list  of  claims  against 
the  company,  in  which  Messrs.  Evans  &  Go.  were  entered  as  cre- 
ditors "  for  account  rendered  to  31st  of  December,  1866,  £750 ; 
further  amount  estimated,  £150." 

On  the  3rd  of  December,  1868,  Messrs.  Evans  delivered  to  the 
official  liquidator  a  further  bill  of  costs  for  £195  4s.  Id.  ISTothing 
further  took  place  till  the  present  summons  was  taken  out  in 
April,  1870.  The  official  liquidator  refused  to  allow  the  claim 
without  a  reference  for  taxation. 

Mr.  Glasse^  Q.C.,  and  Mr.  Waller,  in  support  of  the  claim : — 

A  full  year  having  elapsed  since  the  later  of  the  two  bills  was 
sent  in,  the  only  question  is,  whether  the  fact  of  a  winding-up 
having  taken  place  makes  any  difference  as  to  the  right  of  the 
solicitor  to  have  his  bill  paid  without  taxation,  there  being  no 
special  circumstances  alleged.  It  has  been  already  determined. 
Be  James  (1),  that  the  rule  as  to  taxation  is  not  affected  by  a 
winding-up.  A  client  necessarily  waives  his  right  to  taxation  by 
taking  no  step  within  the  year :  In  re  Qedye  (2).  The  right  to 
a  taxation  applies  exclusively  to  a  solicitor's  bill,  and  must 
be  construed  strictly ;  otherwise  it  would  be  in  the  power  of  a 
liquidator  to  keep  a  solicitor  waiting  an  indefinite  time  for  pay- 
ment of  his  bill  of  costs.  To  make  an  order  for  taxation  is  to  say 
that  sect.  37  of  the  Attorney  and  Solicitors  Act  (6  &  7  Vict.  c.  73) 
has  no  application  in  the  case  of  a  company. 

Mr.  Cotton,  Q.C.  (Mr.  Gill  with  him),  for  the  liquidator 
The  present  summons  is  not  one  by  a  solicitor  for  payment  of 
(1)  4  De  G.  «S5  Sm.  183.  (2)  14  Beav.  56. 
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his  bill  of  costs,  but  is  a  claim  to  prove  as  a  creditor  of  the  com-    V.-C.  M. 
pany  for  a  debt.    The  liquidator  must  investigate  the  claim,  and  1870 
see  what  items  in  it  are  proper  to  be  charged,  and  the  easiest  mode 


in  re 


of  doing  so  is  by  a  reference  to  the  Taxing  Master,  who  has  all  the  ex?e?™ 

machinery  for  investi2:atino^  solicitors'  bills.    The  Court  must  be  Railway 
1  »  AND  Land 

satisfied  that  the  charges  were  such  as  the  company  ought  to  be  Company,, 

made  to  pay.    The  first  bill  was  delivered  before  the  winding-up,  ^-^^^^^^ 

but  not  twelve  months  before,  which  distinguishes  the  case  from  — ■ 

Be  James  (1),  and  after  the  winding-up  the  liquidator  had  no 

power  to  apply  for  taxation,  not  being  able  to  undertake  to  pay 

what  should  be  found  due.    As  to  the  second  bill,  the  liquidator  is 

not  the  party  chargeable,  and  does  not  represent  the  parties  who 

are  chargeable.    He  is  not  like  an  executor,  for  no  action  could  be 

brought  against  him  on  the  bill. 

Mr.  Glasse,  in  reply : — 

In  Be  James  the  liquidator  was  treated  as  the  party  charge- 
able. The  simple  case  is,  that  the  first  bill  was  delivered  before 
the  winding-up,  and  the  liquidator  obtained  no  order  for  taxation. 
The  second  bill  was  delivered  to  the  liquidator  himself,  and  he 
took  no  steps  to  have  it  taxed.  Both  bills  are  absolutely  good, 
unless  they  can  be  brought  within  sects.  37  and  38  of  the  Attorney 
and  Solicitors  Act  (6  &  7  Yict.  c.  73) :  In  re  Barnard  (2). 

SiE  K.  Malins,  Y.C.,  after  stating  the  facts,  continued ; — 

The  question  is,  whether  or  not  the  Attorney  and  Solicitors  Act 
(6  &  7  Yict.  c.  73)  applies  to  the  case,  and,  by  consequence,  the 
amount  of  the  bill  is  conclusive  against  the  company ;  in  other  words, 
whether  the  bill  is  subject  to  taxation.  If  the  bill  had  been  delivered 
twelve  months  before  the  winding-up,  the  case  would  have  been 
exactly  Vike  Be  James,  but  in  the  present  case  the  bill  was  liable  to 
taxation  at  the  date  of  the  winding-up.  There  seems,  however,  much 
force  in  the  argument  that  the  mere  intervention  of  a  winding-up 
ought  not  to  prevent  the  expiration  of  the  period  for  taxation,  but 
I  think  that  the  true  principle  on  which  a  winding-up  should  be 
considered  is  fatal  to  that  contention.  The  first  duty  of  the  official 
liquidator,  after  the  commencement  of  the  winding-up,  is  to  find 
(1)  4  De  a.  &  Sm.  183.  (2)  2  D.  M.  &  G.  359. 
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out  the  amount  of  the  claims  against  the  company  at  the  time  of 
the  winding-up.  The  claim  of  Mr.  Evans  was  made  upon  a  bill 
then  subject  to  taxation.  Therefore,  it  appears  that  his  right  to 
prove  against  the  company  was  for  the  amount  of  his  bill  after 
taxation.  It  has  been  argued  that  it  was  the  duty  of  the  liquidator 
to  have  the  bill  taxed  within  the  proper  period.  But  the  answer 
to  that  argument  is  conclusive,  that  the  affairs  of  a  company  at 
the  beginning  of  a  winding-up  are  usually  in  such  a  state  of  con- 
fusion that  it  would  be  a  great  hardship  to  say  that  the  liquidator 
must  apply  for  an  order  for  taxation  immediately,  without  knowing 
whether  the  assets  of  the  company  are  sufficient  to  pay  the  bill 
when  taxed,  though  it  would  be  necessary  for  him  on  obtaining 
the  order  for  taxation  to  undertake  to  pay  the  amount  which 
should  be  found  due.  I  consider  it  the  duty  of  the  liquidator  to 
see  that  no  more  claims  are  sustained  against  the  company  than 
are  actually  due,  and  to  ascertain  that  in  the  case  of  a  solicitor's 
bill,  just  as  much  as  in  that  of  any  ordinary  tradesman.  I  there- 
fore think  that  the  first  bill  ought  to  be  taxed. 

As  to  the  second  bill,  I  treat  it  as  a  claim  made  in  the  winding- 
up,  and  cannot  consider  that  it  was  the  duty  of  the  official  liqui- 
dator to  take  it  into  taxation  at  once.  I  have  recently  held  that 
the  winding-up  makes  a  complete  change  in  the  relative  position 
of  all  parties  as  regards  a  company,  and  I  must  treat  the  case  as  if 
the  rights  of  all  parties  had  remained  just  as  they  were  at  the  time 
of  the  winding-up.  There  will,  consequently,  be  a  reference  for 
taxation  of  both  the  bills.  The  official  liquidator  may  have  his 
costs  out  of  the  estate. 


Solicitors  :  Messrs.  Evans  &  Go, ;  Messrs.  Hathaway  &  Andrews. 
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In  re  WOOD'S  TEUSTS. 

Costs — Trustee  Belief  Act — Payment  of  Money  into  Court — Petition  as  to 
Dividends  only — Costs  of  Trustee. 

Where  a  fund  had  been  paid  into  Court  under  the  Trustee  Belief  Act  on 
account  of  the  inability  of  a  sole  trustee  to  act : — 

Eeld,  that,  on  an  application  relating  solely  to  the  payment  of  the  divi- 
dends, the  costs  of  the  appearance  of  the  trustee  might  be  properly  charged 
on  the  corpus. 

This  was  a  Petition  for  payment  of  tlie  dividends  on  a  fund  paid 
into  Court,  under  the  Trustee  Belief  Act,  to  a  person  entitled  to  a 
life  interest  in  the  fund. 

The  fund  arose  from  certain  freehold,  copyhold,  and  leasehold 
property,  which,  together  with  some  personalty,  was  given  to  two 
trustees,  upon  trust  to  sell,  and  invest  and  to  pay  the  income  to 
the  testator's  widow,  the  Petitioner  Charlotte  Wood,  during  her 
life,  and  after  her  death  upon  trust  for  several  persons  absolutely. 

The  property  was  sold  and  the  proceeds  were  invested  in  the 
3  per  Cents.,  and  the  last  surviving  trustee  died  on  the  18th  of 
July,  1859,  having,  by  his  will,  appointed  Thomas  Menzies  and 
W,  L.  Craighead  his  executors,  and  the  fund  was  transferred  into 
the  joint  names  of  the  executors  and  the  Petitioner.  W.  L.  Craig- 
head had  since  died,  and  Thomas  Menzies  was  a  seaman  in  the 
merchant  service,  who  was  seldom  in  the  United  Kingdom,  and 
consequently  unfit  to  act  personally  in  regard  to  the  property. 

The  Petitioner  was  of  considerable  age,  and  as  the  fund  would 
become  distributable  on  her  death,  and  some  doubt  existed  as  to 
some  of  the  parties  entitled,  it  was  thought  desirable  to  pay  the 
money  into  Court,  instead  of  having  fresh  trustees  appointed. 

The  Petition  asked  that  the  costs  of  the  appearance  of  the 
trustee  might  be  paid  out  of  the  corpus  of  the  fund. 

Mr.  Millar,  for  the  Petitioner  : — 

If  the  fund  had  not  been  paid  into  Court  it  would  have  been 
necessary  to  petition  for  the  appointment  of  new  trustees,  and  in 
that  case  the  costs  of  the  trustee  would  have  been  thrown  upon 
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tlie  corpus ;  and,  under  tlie  circumstances,  it  would  not  be  right 
that  they  should  now  be  paid  by  the  Petitioner. 

Mr.  Woodhouse,  for  the  trustee  : — 

The  latest  authorities  have  decided  that  the  costs  of  an  applica- 
tion with  reference  to  income  only  must  be  paid  out  of  the  income 
of  the  fund  exclusively :  In  re  Whitton's  Trusts  (1) ;  In  re  Smith's 
Trusts  (2). 

SieE.  Malins,  V.C.:— 

My  view  is,  that  when  money  is  paid  into  Court  the  costs  of  any 
application  as  to  a  life  interest  ought  to  be  borne  by  the  corpus  of 
the  fund.  The  money  is  paid  into  Court  for  the  benefit  of  all 
persons  interested  in  it,  and  the  necessary  result  of  its  being  paid 
in  is,  that  there  must  be  an  application  for  payment  of  the  divi- 
dends to  the  persons  interested.  The  expense  of  such  application 
arises  from  an  act  done  for  the  benefit  of  all,  and  therefore  all 
ought  to  bear  the  cost.  In  the  present  case  the  benefit  is  clearly 
to  the  persons  entitled  to  the  corpus.  Whatever  may  be  now  the 
general  rule  as  to  these  costs,  it  would  be  most  unreasonable  that 
the  present  Petitioner  should  have  to  pay  the  costs  of  the  appear- 
ance of  the  trustee.  In  this  case,  therefore,  I  shall  adhere  to  my 
own  view,  and  the  costs  of  the  trustee  must  be  paid  out  of  the 
corj>us. 

Solicitors :  Messrs.  Smith,  Stenning,  (&  Groff ;  Messrs.  Langham 
(&  Sons. 


V.-C.  M. 

1870 

In  re 
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Trusts. 


(1)  Law  Kep.  8  Eq.  352. 


(2)  Law  Eep.  9  Eq.  371 
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In  re  SOUTH  ESSEX  ESTUAEY  COMPANY.  v.-c.  M. 

Ex  parte  CHOELEY.  1870 

ComjMny — Contractor — Invalid  Issue  of  Bonds — Purchaser  for  Value —  -^^d- 

Acknowledgment  hy  Company.  _J  * 

Lloyd's  bonds  payable  in  three  years,  with  interest  in  the  meantime,  were 
given  by  a  company  to  their  contractor  as  compensation  for  the  surrender 
of  the  contract.  Two  of  these  bonds  were  purchased  for  value  from  the 
contractor,  without  notice  of  the  arrangement  between  him  and  the  company. 
The  bonds  and  the  transfers  were  registered  in  the  company's  books.  The 
transferee  sued  the  company  for  eighteen  months'  interest,  and  recovered  the 
amount  due.  Subsequently  proceedings  at  law  were  taken  against  the 
company  to  recover  principal  and  interest,  and  judgment  was  entered  up  by 
consent  against  the  company,  which  was  then  ordered  to  be  wound  up : — 

Held,  upon  adjourned  summons,  that,  whether  the  bonds  were  valid  or 
invalid  in  the  hands  of  the  contractor,  the  official  liquidator  was  precluded 
by  the  subsequent  conduct  of  the  company  from  questioning  their  validity 
in  the  hands  of  a  purchaser  for  value  without  notice.  The  transferee  was 
therefore  admitted  as  a  creditor  of  the  company  for  principal,  interest,  and 
costs. 

This  was  an  adjourned  summons  upon  an  application  to  admit 
George  Chorley,  the  trustee  of  the  marriage  settlement  of  Mr.  and 
Mrs.  Yates,  as  a  creditor  of  the  South  Essex  Estuary  and  Beclama- 
Hon  Company  for  £1000,  and  interest,  in  respect  of  two  Lloyd's 
bonds  of  the  company  for  £500  each,  dated  the  5th  of  November, 
1863. 

The  company  was  incorporated  by  special  Act  of  Parliament, 
under  which  it  had  a  power  of  borrowing  limited  to  one-third  of 
the  capital  paid  up.  No  capital,  however,  had  been  paid  up  when 
the  bonds  were  issued  under  the  circumstances  hereinafter  stated. 

The  scheme  was  promoted  and  the  Act  of  Parliament  obtained 
by  and  at  the  expense  of  Mr.  Thomas  Hutchings,  a  contractor,  who 
was  one  of  the  original  directors  of  the  company.  Mr.  Hufchings 
afterwards  retired  from  the  board  of  directors  for  the  purpose  of 
tendering  as  contractor  for  the  execution  of  the  works  required  to 
be  done  by  the  company,  and  paid-up  shares,  representing  the  sum 
of  £10,000,  were  given  to  Mr.  Hutehings  as  compensation  for  the 
money  and  trouble  he  had  expended  in  getting  up  the  company 
and  procuring  the  Act  of  Parliament. 
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V.-C.  M.        A  contract  was  then  entered  into  with  Mr.  Hutchings  for  the 
1870      execution  of  certain  works,  and  he  was  afterwards  engaged,  with 
the  sanction  of  the  directors,  in  negotiating  a  loan  to  enable  him 
^  EsttjS?''      ^^^^^  contract.    On  the  14th  of  October,  1863,  Mr. 

CoMPAKY.  Hutchings  reported  that  he  had  entered  into  negotiations  which 
Cno^LEY    were  calculated  to  secure  the  completion  of  a  portion  of  the  works  ; 

  and  on  the  following  day,  at  a  board  meeting  of  the  directors,  it 

was  resolved  that,  in  order  to  facilitate  the  arrangements  necessary 
for  carrying  out  the  proposed  negotiations,  the  contract  with  Mr. 
Rutcliings  should  be  rescinded ;  and  in  consideration  of  his  sur- 
rendering such  contract  he  was  to  be  paid  the  sum  of  £15,000, 
such  sum  to  be  secured  by  bonds  of  the  company  payable  in  three 
years,  with  interest  at  the  rate  of  £5  per  cent,  per  annum ;  that 
such  bonds  be  issued  in  such  amounts  and  payable  to  such  persons 
as  Mr.  Rutchings  might  desire,  but  that  before  receiving  them  he 
should  execute  a  release  of  all  claims  which  he  might  have  upon 
the  company  in  respect  of  the  contract  or  on  any  account  what- 
ever, such  bonds  to  be  in  addition  to  the  200  paid-up  shares 
previously  given  to  him.  Mr.  Rutchings  agreed  to  this  arrange- 
ment, and  at  the  same  board  meeting  he  was  re-elected  a  director 
of  the  company. 

The  bonds  were  in  the  following  form : — "  The  South  Essex 
Estuary  and  Beclamation  Comjoany  do  hereby  acknowledge  that 
they  stand  indebted  to  Thomas  Rutchings,  of  13,  Cannon  Bow, 
Westminster,  in  the  county  of  Middlesex,  contractor,  in  the  sum  of 
£500  for  money  due  and  owing  from  the  said  company  to  the  said 
Thomas  Rutchings;  and  the  said  company  for  themselves,  their 
successors  and  assigns,  hereby  covenant  with  the  said  Thomas 
Rutchings,  his  executors  and  administrators,  to  pay  unto  him,  his 
executors,  administrators,  or  assigns,  the  said  sum  of  £500  upon  the 
5th  day  of  November,  1866,  and  also  interest  thereon,  at  the  rate 
of  £5  per  cent,  per  annum,  from  the  date  hereof  until  payment, 
such  interest  to  be  payable  half-yearly  upon  the  5th  day  of  May 
and  the  4th  day  of  November  in  each  year.  Given  under  the 
common  seal  of  the  company  the  5th  day  of  November,  1863." 
The  bonds  were  signed  by  W.  Leman  and  TF.  Wright,  two  of  the 
directors,  and  Bolert  Butt,  secretary. 

In  November,  1863,  Mary  Yates,  being  then  a  widow,  purchased 
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from  Mr.  Hutcliings  two  of  the  bonds  so  allotted  to  him,  and  paid  for    Y.-C.  M. 
them  the  full  sum  of  £1000 ;  but  not  having  received  any  interest  1870 
upon  them,  she  sued  the  company  for  the  amount  due  up  to  the  5th 
of  May,  1865,  which  was  paid  to  her,  with  the  costs  of  the  action 
In  March,  1866,  she  intermarried  with  William  Yates,  her  present  Company. 
husband,  and  previously  to  such  marriage  a  settlement  was  exe-  (>^kley 

cuted  by  which  she  assigned  to  George  Chorley,  his  executors,   

administrators,  and  assigns,  among  other  things,  the  two  bonds  and 
all  moneys  due  thereon,  upon  the  trusts  therein  mentioned. 

In  January,  1867,  George  Chorley  took  proceedings  against  the 
company  in  the  Court  of  Queen's  Bench  for  the  recovery  of  the 
principal  moneys  secured  by  the  two  bonds,  and  interest  from  the 
5th  of  May,  1865. 

The  company  pleaded  to  the  action,  but  the  plea  was  withdrawn 
upon  an  agreement  that  judgment  should  not  be  signed  until  the 
expiration  of  three  months.  Judgment  was  accordingly  entered 
up  against  the  company  on  the  2nd  of  March,  1868,  for  the  sum 
of  £1141  4s.  Id.,  being  the  principal  moneys  and  interest  due  up 
to  that  day ;  neither  this  sum  nor  the  costs  of  the  action  had  yet 
been  paid. 

The  two  bonds  were  registered  in  the  books  of  the  company  as 
having  been  granted  to  Thomas  Hutchings,  and  a  transfer  of  such 
bonds  to  Mrs.  Yaies  was  subsequently  registered. 

The  company  was  ordered  to  be  wound  up  on  the  24th  of  April, 
1868. 

The  objections  on  the  part  of  the  official  liquidator  were,  first, 
that  there  was  no  sufficient  consideration  for  the  debentures,  the 
only  alleged  consideration  being  the  cancellation  by  Mr.  Hutchings 
of  a  contract  with  the  company  for  the  execution  of  a  part  of  their 
work,  and  the  loss  of  profit  which  he  had  expected  to  realise  by 
carrying  out  the  contract ;  secondly,  that  Mr.  Hutchings  had  never 
executed  the  release,  which  he  was  bound  to  have  done  by  the 
terms  of  the  agreement  with  him  before  he  received  the  bonds ; 
and  thirdly,  that  the  directors  had  no  power  to  issue  the  bonds  in 
question. 


Mr.  Pearson,  Q,C.,  and  Mr.  Everitt,  in  support  of  the  claim : — 
These  bonds  were  issued  by  the  company  for  the  payment  of 
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V.-C.  M.    money  due  to  Thomas  Bkichings,  and  were  valid  ;  but  even  if  they 
1870      were  not  valid  as  between  the  company  and  Mr.  Hufchings,  their 
jn  re      Validity  cannot  now  be  questioned.    Mrs.  Yates  had  no  knowledge 
^^EsTUAR?^  of  the  circumstances  connected  with  the  issue  of  the  bonds ;  and 
Company.   }ier  claim,  and  that  of  her  trustee,  must  be  admitted  as  purchasers 
for  valuable  consideration  without  notice.   They  are  not  bound  by 
any  equities  which  affect  Hutehings,  the  original  holder  of  the 
bonds.    The  company  is  estopped  by  the  judgment. 

These  principles  are  established  by  Williams  v.  St.  George's 
Harbour  Company  (1),  Higgs  v.  Northern  Assam  Tea  Company  (2), 
and  In  re  General  Estates  Company  (3). 

Mr.  Cotton,  Q.C.,  and  Mr.  Becimus  Sturges,  for  the  official 
liquidator ; — 

The  first  objection  to  this  claim  is,  that  there  was  no  sufficient 
consideration  for  the  debentures,  the  only  consideration  alleged 
being  the  cancellation  by  Mr.  Hutchings  of  a  contract  with  the 
company  for  the  execution  of  a  part  of  their  works,  and  the  loss  of 
profit  which  he  had  expected  to  realise  by  the  carrying  out  of 
the  contract.  Another  objection  is  that,  by  the  express  terms  of 
the  resolution  of  the  board  under  which  the  debentures  were 
issued,  it  was  stipulated  that  Mr.  Hutchings  should  execute  a 
release  of  all  claims  against  the  company  in  respect  of  the  contract 
before  he  received  the  debentures.  There  is  no  evidence  that  any 
such  release  was  ever  executed,  and  there  is  no  trace  of  its  existence 
in  the  company's  books. 

We  further  object  to  the  validity  of  the  debentures,  that  there 
were  not  present  at  the  meeting  the  requisite  number  of  directors 
having  in  their  possession  the  prescribed  number  of  twenty  shares 
in  the  undertaking.  The  resolution  was  therefore  invalid.  Mr. 
Hutchings  had  full  knowledge  that  the  persons  dealing  with  him 
were  not  properly  qualified  to  act,  and  was  bound  in  Equity ;  and 
his  assignee  taking,  subject  to  all  equities,  is  equally  bound. 

Another  objection  is,  that  the  company  had  no  power  to  issue 
these  debentures.  The  only  power  they  had  to  borrow  money  was 
conferred  by  the  Act,  and  never  came  into  operation. 

(1)  2  De  a.  &  J.  547.  (2)  Law  Kep.  4  Ex.  387. 

(3)  Law  Eep.  3  Ch.  758. 
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That  this  claimant  is  bound  by  the  equities  which  affect  Hutehings 
is  sufficiently  clear  by  the  cases  of  In  re  Natal  Investment  Com- 
pany (1),  and  Athenxum  Life  Assurance  Society  v.  Pooley  (2).  In 
the  present  case  the  bonds  do  not  even  purport  to  make  the  sum 
secured  payable  to  bearer  or  to  the  holder  for  the  time  being,  and 
are  therefore  even  less  like  a  promissory  note  or  instrument  negoti- 
able at  lavs^  than  was  the  instrument  in  In  re  Natal  Investment  Com- 
joany.  These  debentures  were  mere  choses  in  action,  transferable  in 
equity  only,  and  therefore  subject,  in  the  hands  of  the  assignees,  to 
all  the  equities  between  the  original  parties  to  the  contract. 

In  many  respects  the  case  of  Athenseum  Assurance  Society  v. 
Pooley  resembles  this ;  and  there  it  was  held  that,  although  the 
assignment  of  the  debentures  had  been  registered  by  the  company, 
and  interest  paid  upon  them,  the  company  was  not  bound  by 
them. 


V.-C.  M. 

1870 
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Mr.  Glasse,  Q.C.,  and  Mr.  C.  Browne,  for  two  contributories. 
Mr.  Pearson,  in  reply,  cited  Terrell  v.  Eiggs  (3). 


I^OY.  25.    Sm  K.  Malins,  Y.C. 

There  can  be  no  doubt  that  these  bonds  were  issued  by  the 
company  with  the  intention  that  they  should  be  negotiable ;  and 
it  was  clearly  proved,  and  not  disputed  by  the  official  liquidator, 
that  Mrs.  Yates,  when  a  widow,  purchased  them  for  their  full 
nominal  value  of  £1000,  which  was  paid  by  her  by  a  cheque  on 
her  bankers. 

It  appears  that  Mrs.  Yates  subsequently  sued  the  company  for 
the  interest  due  upon  the  bonds  up  to  May,  1865,  and  this  amount 
was  paid  her,  together  with  the  costs  of  the  action.  Then,  in 
January,  1867,  Mr.  Chorley,  the  trustee  of  the  settlement  made 
upon  Mrs.  Yates'  marriage  with  her  present  husband,  took  pro- 
ceedings against  the  company  in  the  Court  of  Queen's  Bench  for 
the  recovery  of  the  principal  money  secured  by  the  bonds  and 
interest  from  the  last  time  of  payment.    The  company  pleaded  to 

(1)  Law  Rep.  3  Ch.  355.  (2)  3  De  G.  &  J.  291 

(3)  lTfeG.&  J.  388. 
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the  action,  but  the  plea  was  withdrawn  upon  an  agreement,  dated 
the  30th  of  November,  1867,  that  judgment  should  not  be  signed 
for  three  months.  At  the  expiration  of  that  period,  no  further 
proceedings  having  been  taken,  judgment  was  entered  up  on  the 
2nd  of  March,  1868.  In  this  state  of  things  the  winding-up  pro- 
cess commenced,  by  the  presentation  of  a  Petition  to  wind  up  the 
company,  on  the  29th  of  February,  1868.  The  official  liquidator 
resists  the  payment  of  the  debt  claimed,  on  the  ground  that  the 
bonds  were  issued  under  circumstances  which  rendered  them  in- 
valid in  the  hands  of  Sutchings,  to  whom  they  were  originally 
issued,  and  that  Mrs.  YateSy  though  a  purchaser  for  value,  took 
them  subject  to  the  equities  between  the  company  and  Hutchings ; 
and  that,  as  he  could  not  have  recovered  upon  them,  she  is  in  no 
better  situation. 

In  the  view  I  take  of  the  case  it  is  not  now  necessary  for  me  to 
enter  into  the  question  of  the  original  validity  of  the  bonds  in  the 
hands  of  HutcMngs.  It  may  be  assumed  that  while  in  his  hands 
they  were  invalid,  but  they  were  intended  to  be  assignable ;  they 
have  been  assigned  for  value,  the  assignment  has  been  registered 
in  the  books  of  the  company,  and  the  liability  of  the  company  has 
been  acknowledged  in  such  a  manner  that  the  official  liquidator  is 
not,  in  my  opinion,  now  entitled  to  question  their  validity.  The 
actions  at  law  on  the  bonds,  and  the  final  judgment  obtained,  are, 
I  think,  conclusive  evidence  of  a  debt  against  the  company. 

I  delayed  giving  judgment  in  this  case  till  after  I  had  heard 
the  case  of  the  debentures  in  the  Imperial  Land  Company  of 
Marseilles,  which  I  decided  on  Tuesday  last.  In  the  argument  of 
that  case  a  decision  was  cited  which  was  not  referred  to  in  the 
argument  of  this  case,  which  is,  I  think,  conclusive  in  favour  of 
this  claim.  I  allude  to  HuleU's  Case  (1),  where  debentures  were 
issued  by  a  company  in  payment  for  work  to  a  person  who  was 
styled  an  honorary  director,  but  whose  name  was  not  inserted 
in  the  list  of  directors.  He  assigned  the  debentures  to  a  third 
party,  without  notice  of  his  having  acted  as  a  director,  and  judg- 
ment was  recovered  against  the  company  for  interest  due  upon 
the  debentures.  When  the  company  was  wound  up,  it  was  held 
was  entitled  to  prove  on  the  debentures.  In 
(1)  2  J.  &  TI.  306. 


that  the  assignee 
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that  case  it  was  clear  that  the  debentures  were  originally  invalid,  V.-C.M. 
hut  there  were  circumstances  sufficient  to  affect  the  company  itself  1870 
witii  knowledge  of  the  transfer,  and  with  that  knowledge  judgment      jn  re 
was  allowed  to  pass  in  the  action  brought  by  the  assignee  in  the  ^^estuae?^ 
original  holder's  name  for  the  interest  due.    After  that,  it  was  Company. 
not  open  to  the  company  to  dispute  the  validity  of  the  claim.  (^ohlby. 

That  a  contract  not  originally  binding  upon  a  company  may 
become  so  by  a  judgment  obtained  in  an  action  upon  it  is  also 
clear  by  Williams  v.  8t.  Georges  Harbour  Company  (1),  cited  in 
..support  of  the  claim.  In  that  case  a  landowner  withdrew  his 
opposition  in  Parliament  to  a  bill,  on  an  agreement  with  the  pro- 
moters that  the  company  would  take  his  land  on  certain  terms. 
-After  the  passing  of  the  Act  the  landowner  brought  an  action  for 
breach  of  the  agreement  against  the  promoters,  which  was  stayed 
on  the  company  being  made,  by  arrangement,  Defendants  to  a 
new  action,  and  suffering  judgment  for  the  demand ;  and  it  was 
-held  that  the  company  thereby  adopted  the  agreement,  whether  it 
would  have  been  otherwise  binding  on  them  or  not. 

The  case  of  Higgs  v.  Northern  Assam  Tea  Compamj  (2)  is  an 
-important  authority  in  favour  of  this  claim.  The  decision  of  the 
Court  of  Appeal  in  In  re  General  Estates  Company  (3)  is  also 
favourable  to  the  Plaintiff's  claim.  In  that  case  the  directors 
]iad  given,  for  value,  an  instrument  under  the  seal  of  the  company, 
headed  "  debenture,"  and  stamped  as  a  deed,  by  which  the  com- 
pany undertook  to  pay  to  the  order  of  /.  H.,  on  the  1st  of  July, 
1867,  £1000,  with  interest  half-yearly,  on  presentation  of  the 
annexed  interest  warrants.  Their  Lordships  held,  that  the  indorsee 
and  transferee  for  value  of  this  instrument  was  entitled  to  prove 
on  it  against  the  company,  free  from  equities  between  /.  H.  and 
the  company. 

The  claim  for  the  principal,  interest,  and  costs  must  therefore 
•  be  allowed. 

Solicitor  for  the  Claimant :  Mr.  Pearjooint. 
Solicitors  for  the  Company :  Messrs.  Western  &  Sons. 
Solicitors  for  the  Contributories  :  Messrs.  Duncan  &  Murton. 

(1)  2  De  G.  &  J.  547.  (2)  Law  Eep.  4  Ex.  387. 

(3)  Law  Rep.  3  Ch.  758. 
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Failure  of  Indemnity  —  Unassigned  Assets  —  Leases,  Mortgages,  and  Ee- 
assurance  Folicies — Vendor's  Lien — Principal  and  Surety. 


V.-O.B. 

1870 


mv.  11,  12; 
Dec.  10. 


July  22  •  agreement  in  1865  "between  three  directors  of  the  Albert  Company 

Aug.  2 ;  and  three  directors  of  the  Western  Society,  it  was  agreed  that  the  Company 

should  take  npon  itself  all  the  liabilities  of  the  Society ;  and  that  in  considera- 
tion of  such  undertaking  the  Society  should  transfer  to  the  Company  all  the 
funds  and  property  of  the  Society. 

Amongst  the  latter  were  a  lease  which  had  heen  taken  in  the  name  of  a 
trustee  for  the  Society ;  mortgages  which  had  been  made  to  trustees  for  the 
Society  to  secure  sums  advanced  by  the  Society  to  mortgagors  ;  and  re-assur- 
ance policies  Avhich  had  been  effected  by  the  Society  with  other  assurance 
companies  on  the  lives  of  their  own  policy-holders,  in  order  to  cover  part 
of  the  liability.  On  the  execution  of  the  agreement,  the  lease,  mortgage 
deeds,  and  re-assurance  policies  Avere  handed  over,  but  the  lease  and  mort- 
gages were  not,  and  had  not  since  been,  assigned  to  the  Company.  Several 
policy-holders  of  the  Society  did  not  accept  the  united  Corapany  as  their 
debtors. 

In  1869,  the  Company,  and  afterwards  the  Society,  were  ordered  to  be 
wound  up.    The  indemnity  of  the  Company  having  thus  failed  : — 

Held,  that  the  liquidator  of  the  Society  was  not  entitled,  on  the  principle 
of  lien  for  unpaid  purchase-mone}',  to  have  delivered  back  to  him  by  the 
liquidators  of  the  Company  the  lease,  mortgages,  and  re-assurance  policies- 
which  had  been  handed  over  to  the  Company : 

Held,  also,  that  the  liquidator  of  the  Society  was  not  entitled,  on  any 
principle  analogous  to  the  right  of  a  surety  who  discharges  the  debt  of  his 
principal,  to  the  benefit  of  the  re-assurance  policies. 

Doctrines  of  vendor's  lien  and  principal  and  surety  discussed. 

XhIS  was  a  summons  (dated  the  27th  of  April,  1870),  adjourned 
from  Chambers,  on  behalf  of  the  official  liquidator  of  the  Western 
Life  Assurance  Society,  that  the  official  liquidators  of  the  Albert 
Life  Assurance  Company  might  be  ordered  to  deliver  up  to  the 
liquidator  of  the  Western  all  the  title-deeds  and  documents  of 
title  belonging  to  the  Western  or  its  trustees ;  and  all  policies  of 
assurance  effected  by  the  Western  with  any  other  assurance  society 
or  company,  and  all  securities  for  money  belonging  to  the  Western 
or  the  liquidator  thereof,  and  all  other  unrealised  assets  handed  by 
the  Western  to  the  Albert,  and  the  documents  relating  thereto. 
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The  questions  ^Ye^e  shortly  these : — In  1845  the  business  and     v.-c.  J. 
assets  of  the  Western  were  transferred  to  the  Albert.    At  that  i870 
time  the  Western  were  possessed  of  a  lease  standing  in  the  name 
of  a  trustee  for  them,  and  of  some  property  which  had  been  ^lbeet  Life 

^  *'  ASSUEANCE 

mortgaged  to  trustees  for  them  to  secure  advances  made  by  the  Company. 
society  to  the  mortgagors.    They  held  also  a  number  of  policies  of  -^^^^^^ 
re-assurance  which  they  had  effected  with  other  companies  to  cover,  Life 
in  part,  the  amounts  for  which  they  were  liable  to  their  own  policy-  Socfr^TY^^ 
holders.    All  these  were  included  in  the  general  assets  which  they 
agreed  to  hand  over  to  the  Albert^  and  the  Albert  agreed  to  in- 
demnify the  Western  shareholders  against  all  claims  on  them. 
The  documents  were  all  handed  over  to  the  Albert,  but  the  lease 
and  mortgages '  had  never  been  assigned,  and  were  still  standing 
in  the  names  of  the  trustees.    When  the  Albert  came  to  be  wound 
up,  the  indemnity  became  worthless,  and  the  Western  shareholders, 
becoming  liable  to  those  of  their  policy-holders  who  had  not  ac- 
cepted the  Albert  as  their  debtors,  claimed  to  be  entitled  bene- 
ficially to  the  lease,  mortgages,  and  re-assurance  policies. 

The  (admitted)  facts  and  documents  upon  which  the  arguments 
turned  were  the  following : — 

The  Western  Society  was  constituted,  under  the  name  of  the 
Western^  Manchester,  and  London  Life  Assurance  Society,  in  1842. 

By  clauses  100  and  101  of  their  deed  of  settlement,  dated  the 
1st  of  July,  1842,  the  directors  were  empowered  to  effect  re-assur- 
ance policies. 

On  the  14th  of  June,  1865,  an  agreement  was  entered  into 
between  three  directors  of  the  Western  of  the  one  part,  and  three 
directors  of  the  Albert  of  the  other  part. 

The  deed  recited  that  "the  board  of  directors  of  the  said 
Society  and  Comjpany  respectively  have  resolved  that  an  amalga- 
mation of  the  said  Society  with,  and  transfer  of  its  business  and 
liabilities  and  assets  to,  the  said  Company  is  desirable,  and  it  has 
been  deemed  expedient  that  a  provisional  agreement  for  such 
amalgamation  and  transfer  should  be  entered  into  for  the  purpose 
of  determining  the  terms  upon  which  the  said  Society  shall  transfer 
its  business  and  liabilities  and  assets  to  the  said  Company,  if  it  be 
found  that  the  said  Society  and  Company  have  power  to  carry  into 
effect  such  amalgamation  and  transfer,  or  can  obtain  such  power 
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^vitllout  Laving  recourse  to  Parliament ;  and  that  "  the  directors 
of  the  said  Society  in  extraordinary  board  assembled,  by  a  resolu- 
tion dated  the  13th  day  of  June,  1865,  have  recommended  the 
dissolution  of  the  said  Society,  in  order  to  carry  into  effect  such 
amalgamation  and  transfer,  in  accordance  with  the  deed  of 
settlement  of  the  said  Society.'' 

The  deed  then  witnessed  that  it  was  thereby  agreed  and  declared 
between  the  parties  thereto,  as  follows  : 

1.  The  directors  of  the  said  Society  shall,  as  soon  as  practicable 
after  the  execution  of  this  agreement,  convene  two  extraordinary 
general  meetings  of  the  Society,  in  conformity  with  the  provisions 
of  the  deed  of  settlement  thereof,  for  the  purpose  of  dissolving  the 
said  Society." 

2.  "  Upon  the  confirmation  by  such  second  extraordinary 
general  meeting  of  a  resolution  for  dissolving  the  said  Society,  and 
in  consideration  of  the  transfer  of  funds  and  property  to  be  made 
to  them  as  next  hereinafter  is  provided,  the  said  Company  shall 
pay  and  satisfy  all  claims  and  demands  upon  the  said  Society 
arising  from  assurances,  annuities,  and  other  contracts  and  engage- 
ments, when  and  as  the  times  for  the  payment  and  satisfaction  of 
the  same  successively  arrive,  and  shall  take  upon  itself  all  other 
the  liabilities  of  every  description  of  the  said  Society. '' 

3.  "  In  consideration  of  such  undertaking  as  last  aforesaid,  and 
of  the  provisions  hereinafter  contained  respecting  the  j)olicies  of 
the  said  Society,  and  the  several  other  conditions  herein  contained, 
the  said  Society  shall,  as  soon  as  is  practicable  after  the  passing  of 
such  second  resolution,  transfer  to  the  said  Company  all  the  funds 
and  property  of  the  said  Society  of  whatever  kind  they  may  be — 
good,  bad,  or  doubtful — together  with  the  right  to  receive  all 
premiums  that  may  become  payable  in  respect  of  all  the  then 
existing  policies,  either  issued  by  the  said  Society  or  the  liabilities 
under  which  have  been  undertaken  by  the  said  Society,  and  all 
other  amounts  due  and  payable  or  to  become  due  and  payable  to 
the  said  Society;  it  being  agreed  that  the  said  Company  shall 
take  upon  itself  all  risk  and  loss  attending  the  realisation  of  the 
assets  of  the  said  Society.''  .  .  . 

4.  "  Tiie  said  Company  shall  give  to  all  policy-holders  in  the 
said  Society,  whose  policies  are  in  existence  at  the  period  of  its 
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dissolution,  tlie  same  present  and  future  facilities,  privileges,  and 
benefits  in  every  respect,  as  if  they  had  been  effected  with  the  said 
Comj)any,  and  shall  in  every  case  when  the  said  Society  has  entered 
into  any  special  contract  with  the  holder  of  any  such  policy, 
observe  the  same  in  like  manner  as  the  said  Society  would  be 
bound  to  do  if  such  dissolution  had  not  taken  place,  except  as  to 
future  bonus  in  respect  of  policies  becoming  claims  before  the 
olst  day  of  December,  1866." 

6.  "  The  books,  accounts,  papers,  vouchers,  and  documents  of  the 
said  Society  shall  be  handed  over  to  the  said  Company,  who  shall 
hold  the  same  for  the  purpose  of  carrying  on  the  business."  ... 

7.  "  The  agencies,  connections,  and  goodwill  of  the  said  Society 
shall  become  the  property  of  the  said  Company y  .  .  . 

18.  "  The  board  of  directors  of  the  said  Society  will,  at  the 
request  and  cost  of  the  said  Company,  execute  all  deeds  and  do 
all  acts  that  may  be  necessary,  or  that  counsel  may  advise  (except 
applying  for  a  special  Act  of  Parliament),  for  more  effectually 
vesting  in  the  said  Company  or  its  trustees  all  the  funds  and 
property,  connections,  agencies,  and  goodwill  of  the  said  Society  ; 
and  the  said  Company  will,  at  the  request  of  the  directors  of  the 
said  Society,  but  at  its  own  cost,  execute  all  deeds,  and  do  all  acts 
that  may  be  necessary,  or  that  counsel  may  advise  (except  apply- 
ing for  a  special  Act  of  Parliament),  for  more  effectually  under- 
taking the  liabilities  of  the  said  Society,  and  releasing  the  said 
Society  therefrom." 

At  an  extraordinary  board  meeting  of  directors,  held  on  the 
13th  of  June,  1865,  it  was  resolved,  first,  that  "it  is  desirable  that 
the  offer  of  another  large  life  assurance  company  for  the  union  of 
the  business  of  this  society  with  it  be  accepted ;"  and,  secondly, 
that  "in  order  to  effect  this  union  in  accordance  with  the  pro- 
visions of  the  deed  of  settlement,  this  board  recommends  the 
dissolution  of  this  society ;"  and  it  was  ordered  accordingly. 

Notice  of  the  passing  of  these  resolutions  and  summoning  a 
meeting  of  shareholders  was  given,  and  at  an  extraordinary 
general  meeting  of  the  Society,  held  pursuant  to  the  notice  on  the 
29th  of  June,  1865,  a  resolution  "  that  this  Society  be  dissolved  in 
accordance  with  the  recommendation  of  the  extraordinary  board 
of  directors  held  on  the  13th  of  June,  1865,"  was  carried  by  a 
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large  majority.  At  a  second  extraordinary  meeting,  held  on  the 
14th  of  July  following,  the  resolution  was  confirmed. 

On  the  17th  of  September,  1869,  the  Albert  Comjpany  was 
ordered  to  be  wound  up,  and  the  Western  Society  was  ordered  to 
be  wound  up  on  the  4th  of  December,  1869. 

The  documents  of  title  sought  to  be  recovered  by  this  summons 
were  the  following : — 

(a)  A  lease  of  a  house  in  Parliament  Street,  Westminster,  which 
belonged  to  the  Western  Society  at  the  date  of  the  agreement  of 
the  14th  of  June,  1865,  and  was  then  vested  in  Thomas  Grissell  as 
a  trustee  for  the  Western  Society. 

(b)  Divers  mortgages  for  sums  now  amounting  to  £10,695  4s.  5d. 
or  thereabouts,  which  at  the  date  of  the  agreement  formed  part  of 
the  assets  of  the  Society,  and  were  vested  in  trustees  or  a  trustee 
for  it. 

(c)  Divers  policies  of  assurance  (called  re-assurance  policies)  for 
sums  amounting  to  £68,349  or  thereabouts,  which  prior  to  the 
date  of  the  agreement  had  been  effected  by  the  Western,  or  to  the 
benefit  of  which  it  had  become  entitled,  with  other  assurance 
companies,  upon  lives  assured  by  the  Society,  or  for  the  assurances 
upon  which  it  had  become  liable,  and  which  formed  part  of  its 
assets. 

The  admissions  (as  amended)  stated  as  follows : — 
"  In  further  pursuance  of  the  said  agreement,  the  said  Society 
and  its  trustees  paid  and  transferred  to  the  Albert  Company  cash 
amounting  to  £14,000,  and  upwards,  as  well  as  divers  sums  of  Con- 
solidated and  New  £3  per  Cent.  Bank  Annuities,  and  other  Govern- 
ment funds,  and  certain  Canada  bonds,  amounting  in  the  whole  to 
the  value  of  £23,000,  and  upwards ;  and  also  handed  over  to  the 
Company  divers  policies  of  re-assurance  effected  with  other  com- 
panies, and  mortgage  deeds,  bonds,  and  other  securities,  and  the  title- 
deeds  of  certain  leasehold  premises  belonging  to  the  Society,  and 
enabled  the  Company  to  receive  balances  in  the  hands  of  the  said 
Society's  agents,  or  then  owing  by  the  said  agents,  and  such  balances 
have  been  in  fact  received  by  the  Albert  Company  to  a  considerable 
amount  in  the  whole.  The  total  amount  actually  received  by  the 
Albert  Comjpany  from  the  assets  of  the  Western  Society  (irrespective 
of  premiums  upon  policies)  is  £65,000,  and  upwards." 
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"In  further  pursuance  of  the  said  agreement  divers  policies  of 
the  said  Society  which  were  in  force  at  the  date  of  the  said  agree- 
ment have  been  exchanged  for  policies  of  the  said  Company,  and 
the  said  Company  indorsed  divers  other  policies  of  the  Society, 
which  were  also  in  force  at  the  date  of  the  said  agreement,  and  by 
such  indorsement  expressly  accepted  the  liability  upon  such 
policies  respectively." 

"In  further  pursuance  of  the  said  agreement  the  said  Com- 
pany likewise  indorsed  certain  policies  or  grants  of  annuity  of  the 
said  Society,  which  were  in  force  at  the  date  of  the  said  agree- 
ment, and  by  such  indorsement  expressly  accepted  the  liability 
upon  such  annuity  grants,  or  policies." 

"  In  furtlier  pursuance  of  the  said  agreement  the  said  Com- 
pany has  paid  upon  and  in  respect  of  policies  of  the  said  Society 
the  sum  of  £150,000,  and  upwards,  and  in  respect  of  annuity 
grants  of  the  Society  the  sum  of  £11,000,  and  upwards." 

"  The  said  Albert  Company  has  also  received,  in  pursuance  of  the 
said  agreement,  the  sum  of  £170,000,  and  upwards,  for  premiums 
upon  policies  effected  with  or  transferred  by  the  said  Society.^' 

"  No  further  act  or  deed  than  as  hereinbefore  mentioned  has 
€ver  been  done  or  executed  by  or  on  behalf  of  the  said  Society 
for  the  purpose  of  vesting  or  transferring  to  the  said  Company  any 
of  the  deeds  or  documents,  or  property  or  assets,  of  the  said 
Society  hereinbefore  mentioned." 

The  form  of  the  re-assurance  policies  is  shewn  by  the  following 
€xtract  from  one  effected  with  the  Queen  Company  for  £1000,  on 
the  life  of  a  policy-holder  for  £10,000  in  the  Western.  After 
reciting  that  "'  Arthur  Scratehley,  as  actuary  and  secretary  to,  for, 
and  on  behalf  of  the  Western  .  .  .  Society,  is  desirous  of  effecting  an 
assurance  with  the  Queen  Insurance  Company  in  the  sum  of  £1000 
upon  the  life  of"  A.  B.  "of"  (the  Western  policy-holder)  .  .  .  "and 
hath  delivered  into  the  office  of  the  said  company  a  certain  proposal 
or  statement  in  writing  dated  the  7th  day  of  March,  1865,  making 
reference  to  a  proposal  and  other  documents  setting  forth  the  age, 
past,  present,  and  ordinary  state  of  health  of  the  said  "  A.  B,  "  and 
which  statement  the  said  Arthur  Scratehley,  as  actuary  and  secre- 
tary'as  aforesaid,  thereby  agreed  should  be  the  basis  of  his  contract 
with  tlie  said  company ;  now  therefore  these  presents  witness,  and 


V.>C.  J. 

1870 

In  re 
Albert  Life 
Assurance 
Company, 

Ex  parte 
Western 

Life 
Assurance 
Society. 


170 


EQUITY  CASES. 


[L.  E: 


Ex  parte 
Western 

Life 
Assurance 

K^OCIETY. 


Y.-O,  J.     it  is  hereby  declared  by  tlie  said  company,  that  in  consideration  of 

1870      the  said"  A.  B.  ^' being  now  alive,  and  of  the  sum  of  £13  4s.  2d. 

paid  by  the  said  Arthur  SeratcMey,  as  actuary  and  secretary  as 

Albert  Life  aforesaid  to  the  said  company,  and  in  case  he  shall  on  the  8th 
Assurance  . 

Company,  day  of  September,  in  the  year  186 — ,  and  on  the  8th  days  of  March 
and  September  in  every  succeeding  year,  during  the  life  of  the  said  " 
A.  B.  "pay  unto  the  said  company  the  premiums  of  £13  4s.  2d.,  the 
funds  and  property  of  the  said  company,  according  to  the  pro- 
visions of  the  deed  of  settlement  thereof,  shall  be  liable  to  the 
payment  of  the  sum  of  £1000  to  the  said  Arthur  Seratchleij,  as- 
actuary  and  secretary  aforesaid,  or  to  the  successors  in  office  or 
assigns  of  the  said  Arthur  Scratchley,  as  aforesaid,  within  three 
calendar  months  after  satisfactory  proof  shall  have  been  received 
at  the  office  of  the  said  company  of  the  death  of  the  said  "  A.  B.  .  . 

The  policy  contained  other  ordinary  clauses,  and  was  sealed  witL 
the  company's  seal,  and  signed  by  three  directors. 

As  to  the  lease,  it  was  stated  at  the  Bar,  that  as  the  house  had 
been  required  for  a  public  improvement,  the  Albert  liquidators,  in. 
order  to  get  the  purchase-money,  wanted  to  obtain  the  concurrence 
of  Mr.  Grissell,  the  trustee  of  the  Western,  in  the  conveyance. 


The  summons  came  on 
James  on  the  15th  of  June. 


to  be  heard  before  Yice-Chancellor 


Mr.  Uddis,  Q.C.,  and  Mr.  Cracknall,  for  the  liquidator  of  the 
Western : — 

As  to  the  re-assurance  policies.  The  word  "amalgamation"  is 
used  in  the  resolutions  of  1865,  but,  in  fact,  the  arrangement  was 
a  sale  of  the  assets  and  liabilities  of  the  Western  upon  certain ; 
terms.  'No  doubt  the  Albert  were  not  bound  to  keep  up  the  re- 
assurances, but  probably  they  could  not  have  sold  them.  The 
indemnity  of  the  Albert  having  failed,  the  claim  of  the  Western  is  ■ 
in  the  nature  of  lien  for  unpaid  purchase-money. 

The  Yice-Chancellor  : — Is  it  purchase-money  ?    If  I  take 
an  assignment  of  a  lease  I  covenant  to  indemnify  the  assignon. 
If,  then,  I  make  a  mortgage  by  way  of  underlease  for  all  but  one 
day  of  the  term,  would  the  assignor  have  a  lien  on  the  property  in 
case  of  non-payment  of  rent  or  breach  of  covenant  ?   You  claim-i 
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a  lien,  not  for  unpaid  purchase-money,  but  for  some  breach  of  the 
obligation. 

Mr.  Eddis  : — In  this  case,  the  same  event  wliich  ^yould  render 
us,  the  Western,  liable  to  pay  to  our  policy-holder,  would  render 
these  other  companies  liable  to  pay  to  us.  We  transferred  our 
liabilities  to  the  Albert,  but  as  to  some  of  our  policy-holders  there 
was  no  novation.  As  to  these  policies,  therefore,  we  are  liable, 
but  only  secondarily.  The  Albert  are  primarily  liable.  If  a 
surety  is  called  upon  to  pay  a  sum  which  ought  primarily  to 
be  paid  by  his  principal,  he  is  entitled  to  the  benefit  of  all  the 
securities  in  the  possession  of  the  principal  at  the  time  of  the 
payment,  though  entered  into  since  the  contract  and  without 
the  knowledge  of  the  surety. 

The  Vice-Chancellor  : — How  can  there  be  the  relation  of 
principal  and  surety  ?  If  there  was  no  novation,  the  policy- 
holder has  no  right  against  the  Albert. 

Mr.  JEddis : — If  not  strictly  a  case  of  principal  and  surety,  it  is 
one  of  primary  and  secondary  liability. 

The  YiCE- Chancellor  : — Suppose  a  man  offers  to  exchange  a 
cheese  for  a  horse,  taking  a  warranty,  and  the  horse  turns  out 
to  be  unsound,  has  he  a  lien  on  the  cheese  in  priority  to  other- 
creditors  ? 

Mr.  Eddis : — This  is  not  a  chattel.  What  we  sold  was  a  right 
to  receive  premiums,  subject  to  payment  of  policies  when  they  fall 
due,  with  a  power  to  re-insure  against  those  policies  if  and  when 
paid.  Had  the  Albert  paid,  they  would  have  had  a  right  to  the 
re-assurances.  We  have  had  to  pay ;  hence  we  claim  a  right  to 
keep  our  own  securities. 

As  to  the  leaseholds  and  mortgages,  we  claim  them  on  a  principle 
analogous  to  that  of  vendors'  lieu. 

The  Yice-Chancellor  : — It  is  rather  an  equitable  stoppage- 
in  transitu. 

Mr.  Eddis: — Undoubtedly.  The  principle  of  vendors'  lien  is,, 
that  where  the  consideration  consists  of  money,  or  bond,  or  a  covenant 
to  pay  a  fixed  amount,  the  lien  exists.   But  where  the  consideration. 
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is  the  payment  of  a  rent-charge,  the  lien  is  excluded,  because  it 
cannot  be  supposed  to  have  been  the  intention  to  lock  up  the 
property  for  an  indefinite  period:  Earl  of  Jersey  y.  Briton  Ferry 
Floating  Dock  Company  (1).  Here  something  was  left  to  be  done. 
The  Albert  liquidators  call  upon  our  trustee  to  convey  to  them. 
All  we  say  is,  We  are  entitled  to  have  matters  left  in  statu  quo  till 
you  fulfil  your  obligations  :  Dixon  v.  Gaijfere  (2)  ;  In  re  Lang- 
mead's  Trusts  (3),  which  was  varied  on  appeal  in  one  point  of  con- 
struction only  (4) ;  Collins  v.  Collins  (5). 

Mr.  Crachnall : — These  were  both  companies  under  the  old  Joint 
Stock  Companies  Acts — ^merely  large  partnerships,  not  corpora- 
tions ;  hence  their  securities  were  taken  in  the  names  of  trustees 
for  them.  The  parties  to  this  agreement  were  directors ;  and  it  is 
plain  that  something  more  was  contemplated  to  be  done.  As  to  the 
lease,  can  it  be  said  that  the  Albert  liquidator  can  file  a  bill  for 
specific  performance  against  the  Western  Society  and  Mr.  Grissell, 
their  trustee  ?  He  would  be  told  he  must  perform  his  part  of 
the  contract.  Would  the  Court,  if  the  money  were  paid  in  under 
tlie  Lands  Clauses  Act,  pay  the  money  to  the  Albert,  and  order 
the  Western  and  their  trustee  to  join  in  conveyiug  the  property  ? 

As  to  the  mortgages,  they  stand  in  the  same  position.  They 
can  only  be  recovered  by  proceedings  in  the  names  of  trustees  for 
the  Western. 

In  the  case  of  the  re-assurances,  what  the  Albert  liquidators 
claim  is,  that  they  may  put  the  whole  of  these  re-assurance  policy 
moneys  into  their  pockets,  leaving  us  to  pay  the  whole  of  the 
original  policy.  As  regards  us  and  our  policy-holders,  we  may  be 
the  principal  debtors ;  but  as  between  us  and  the  Albert,  the  Albert 
are  the  principals  and  we  are  the  sureties,  and  if  the  Albert  does 
not  pay,  we  must.   Then  we  have  a  right  to  the  securities. 

The  Vice-Chancellor  : — If  a  surety,  to  secure  himself,  insures 
the  life  of  the  debtor  at  his  own  risk  and  for  his  own  benefit,  he 
paying  the  premiums,  can  a  co-surety  compel  the  first  surety  to 
deliver  up  that  policy  ? 

Mr.  Crachnall : — As  between  co-sureties,  perhaps  that  could  not 

(1)  Law  Rep.  7  Eq.  409.  (3)  20  Beav.  20,  26. 

(2)  1  De  G.  &  J.  655.  (4)  7  T).  M.  &  G.  353. 

(5)  31  Beav.  346. 
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be  done.  But  where  a  surety  is  compelled  to  pay  the  debt  of  a 
principal,  the  Court  will  not  allow  the  principal  to  take  the  benefit 
of  securities  which  the  surety  himself  has  created  for  his  own 
protection.  If  having  a  life  estate,  mortgages  it,  and  B.,  as 
surety,  mortgages  some  property  to  secure  the  same  debt,  and  then 
0.,  the  mortgagee,  for  his  own  safety,  insures  AJs  life,  it  follows 
from  established  principles  that  B.,  if  he  has  to  pay  C,  is  entitled 
to  O.'s  policy. 

By  the  5th  section  of  the  Mercantile  Laiv  Amendment  Act,  1856 
(19  &  20  Yict.  c.  97),  a  surety  who  discharges  the  liability  is 
entitled  to  an  assignment  of  all  securities  held  by  the  creditor : 
Newton  v.  Cliorlton  (1). 
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On  the  23rd  of  June  the  summons  was  ordered  by  Yice-Chan- 
cellor  James  to  stand  over  for  further  admissions,  and  on  the  22nd 
of  July  it  came  on  again  with  amended  admissions  before  Vice- 
chancellor  Bacon ;  and  the  arguments  were  continued  on  the  2nd 
of  August  and  the  11th  and  12th  of  November. 

Mr.  Eddis,  Q.C.,  and  Mr.  CracJcnall,  in  continuation  : — 

The  question  is,  are  the  Albert  to  be  in  a  better  position  because 
they  have  not  discharged  their  obligation  to  us  ?  Yonge  v.  Beynell  (2). 

The  Albert,  no  doubt,  have  gone  on  paying  premiums  on  the 
re-assurance  policies,  but  then  they  have  been  receiving  the  pre- 
miums on  the  policies  to  secure  which  the  re-assurances  were 
made. 

We  say,  then,  first,  we  have  a  general  lien ;  secondly,  the  Court 
will  take  no  step  to  compel  our  trustee  to  assign  the  lease  and 
mortgages  to  a  wrongdoer,  but  will  order  the  lease,  the  mortgage 
deeds,  and  the  re-assurance  policies  to  be  handed  back  to  us: 
Matthew  v.  Bowler  (3). 

Why  should  not  the  doctrine  of  stoppage  in  transitu,  which 
originally  was  an  equitable  right  (Lickbarrow  v.  Mason  (4)  ),  apply 
to  this  case  ? 


(1)  10  Hare,  646. 

(2)  9  Ibid.  809,  818. 


(3)  6  Hare,  110. 

(4)  1  Sm.  L.  C.  699,  737. 
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The  result  of  the  Albert  contention  will  be,  that  they  having- 
already  received  out  of  the  amalgamation  a  surplus  of  £55,000, 
are  to  be  entitled  to  throw  this  sum  into  the  bottomless  gulf  of 
their  insolvency. 

Mr.  Kay,  Q.C.,  and  Mr.  JSiggins,  for  the  liquidators  of  the 
Albert : — 

The  contention  is,  that  the  Western  are  entitled  to  withdraw 
from  the  funds  of  the  united  company  a  considerable  portion  of 
the  assets,  and  to  treat  those  assets  as  if  they  had  been  hypothe- 
cated with  them  to  meet  a  certain  liability.  But  the  question  of 
lien  must  depend  npon  the  nature  of  the  transaction  taken  as  a 
whole.  These  w^ere  insurance  companies,  the  whole  funds  of  which 
were  liable  jpari  jpassii,  and  without  priority  one  over  another,  to 
the  claims  of  the  policy-holders.  No  member  was  liable  beyond 
his  stake;  yet  the  policy-holder  might  get  a  receiver.  The 
Western,  then,  knew,  and  the  Albert  knew,  that  with  every  fresh 
policy  they  issued  they  were  going  on  pledging  the  whole  of  their 
respective  funds.  Then,  by  the  agreement,  the  Western  policy- 
holder got  a  power  of  effecting  a  policy  with  the  united  company 
if  he  pleased.  Instead  of  his  original  Western  fund,  he  might  take 
the  security  of  the  joint  fund,  including  the  assets  wdrich  the 
Western  agreed  to  hand  over.  This  many  of  the  Western  policy- 
holders did.  How,  as  against  them,  can  these  assets  be  withdrawn 
from  the  joint  fund  ?  Nothing  was  said  in  the  agreement  about  a 
lien,  or  about  giving  the  Western  shareholders  a  primary  charge 
upon  these  assets.  In  Collins  v.  Collins  (1)  the  thing  sold  was  a 
simple  debt. 

Then  it  was  observed,  that  we  must  come  to  this  Court  for  its 
assistance.  We  do  not  want  specific  performance  ;  we  say  that  the 
Western  trustees,  directly  they  had  notice,  became  trustees  for  us. 
It  is  the  Western  who,  after  the  instruments  have  been  handed 
over  to  us,  bring  us  here,  by  this  summons,  to  get  them  back. 

As  to  the  re-assurance  policies,  the  Western  do  not  claim  them 
generally,  but  they  claim  each  severally,  as  incidental  to  each 
original  policy  of  theirs.  But  it  was  quite  a  matter  of  speculation 
whether  they  would  be  of  any  value  or  not ;  and  it  is  by  our  outlay 

(1)  31  Beav.  346. 
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that  they  have  either  become  or  continued  to  be  valuable.    We    Y.-C.  B. 


If  the  Western  have  the  lien  of  a  vendor,  it  must  be  on  every 

part  of  the  assets.    The  Western  do  not  and  cannot  say  that  they  ^^ssurance 

have  any  lien  to  the  extent  of  those  policy-holders  who  accepted  Company. 

the  united  company  as  their  debtors — only  as  to  those  who  refused  "Western 

to  make  a  novation.  ,  ^'^^^ 

Assurance 

But  this  is  not  a  claim  for  purchase-money  at  all ;  it  is  only  a  Society. 
claim  in  respect  of  damages  for  breach  of  a  collateral  contract.  As 
the  Lord  Justice  observed,  if  a  lessor  sues  a  lessee  after  assign- 
ment, there  is  no  lien;  if  a  man  exchanges  a  chattel  for  a 
warranted  horse,  and  the  warranty  fails,  he  has  no  lien. 

Dixon  V.  Gayfere  (1)  shews  that  in  such  a  case  as  this  the 
question  of  lien  or  no  lien  must  be  one  of  intention.  There  is 
nothing  in  the  agreement  about  lien,  and  it  would  be  contrary  to 
the  intention,  inasmuch  as  there  is  no  priority  amongst  policy- 
holders, wdio  are  entitled  to  a  receiver  only  to  prevent  waste  of 
iissets  :  In  re  State  Fire  Insurance  Company  (2)  ;  Kearns  v.  Leaf  (3). 

The  Western  had  power  to  do  what  they  actually  did — namely, 
hand  over  policies  in  which  all  the  assets  of  the  united  company 
would  be  bound,  subject  to  the  appointment  of  a  receiver.  Could 
the  Court,  by  mere  implication  of  a  contract,  have  followed 
specific  portions  of  the  property  into  the  coffers  of  the  united 
company  ?  Nothing  was  said  about  distinguishing  one  class  of  the 
assets  from  another. 

The  true  construction  of  the  agreement  is,  that  it  was  not  a  sale 
and  purchase,  but  a  complete  fusion  or  merging  of  one  company  in 
the  other. 

The  ohiter  dictum  of  the  Master  of  the  Eolls  in  In  re  Langmead's 
Trusts  (4)  was  not  followed  on  the  appeal  (5). 

As  to  the  re-assurance  policies,  vendor's  lien  cannot  appl}^  for  the 
contention  is — if  you,  the  Albert,  do  not  pay  that  particular 
policy,  we,  the  Western,  claim  the  re-assurance  ;  if  you  do  pay,  we 
make  no  claim. 

The  answer  to  the  argument  founded  on  principal  and  surety 


were  not  bound  to  keep  them  up. 


1870 


(1)  1  De  G.  &  J.  655. 

(2)  1  D.  J.  &  S.  634. 


(3)  IH.  &M.  6S1. 

(4)  20  Teav.  20. 


(5)  7  D.  M.  &  G.  353. 
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is,  that  the  Western  was  not  a  surety  in  respect  of  these  policies. 
A  surety  is  one  of  two  persons  both  of  whom  are  answerable  for 
the  debt.  Here,  the  Western  only  is  liable.  The  term  surety  " 
is  entirely  misapplied.  What  the  amalgamated  society  said  was 
— as  between  us  and  the  policy-holders  we  undertake  to  pay  them  ; 
as  between  us  and  you,  the  Western,  we  undertake  to  indemnify 
you.    An  indemnified  person  is  not  a  surety. 

Again,  the  re-assurance  policy  never  was  a  security  to  the 
original  policy-holder.  If  the  Western  privately  intended  out  of 
this  particular  fund,  to  pay  a  certain  debt,  and  then  handed  the 
property  over,  that  does  not  bind  it  in  the  hands  of  strangers.  It 
was  never  charged  in  favour  of  the  original  creditor;  never  ear- 
marked. 

Moreover,  the  surety  has  a  right  when,  and  only  when,  he  has 
paid  the  debt  of  the  principal. 

As  to  the  documents  outstanding  in  the  names  of  trustees,  it 
may  be  admitted  that  there  has  been  no  express  declaration  of 
trust  for  the  united  company  by  the  trustee.  But  he  was  cogni- 
sant of  the  whole ;  and  the  united  company  has  had  the  benefit  of 
the  whole. 

The  claim  is  put  forward  not  on  behalf  of  creditors,  but  of 
shareholders  of  the  Western.  But  the  creditors  of  the  united  com- 
pany are  not  to  be  deprived  of  this  property  for  the  sake  of  the 
shareholders  of  the  Western. 

[Mclvor's  Claim  (1)  was  also  cited.] 


Mr.  Eddis,  in  reply,  referred  to  Hughes  v.  Kearney  (2). 


Sir  James  Bacon,  Y.C.,  after  stating  the  facts  of  the  case, 
continued : — 

For  the  liquidator  of  the  Western  Society  the  case  has  been 
argued  on  two  grounds ;  first,  that  the  failure  of  the  Albert  to 
perform  the  undertaking  to  indemnify  the  Western  Com;pany  against 
its  liabilities  and  engagements,  which  was  the  true  consideration 
for  the  agreement,  has  entitled  the  latter  company  to  have  re- 
transferred-  to  them  so  much  of  the  property  and  assets  once  theirs 
as  still  remain  unrealised  and  unconverted.  In  support  of  this 
(1)  Law  Pvep.  5  Ch.  424.  (2)  1  Sch.  &  Lef.  132. 
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claim  it  lias  been  argued  that  the  Western  Company  have  such  a     Y.-C.  B. 

lien  and  the  like  rights  as  a  vendor  would  have  against  a  purchaser  1870 

who  had  failed  to  pay  the  price  of  a  thing  sold.  And  secondly,  that 

by  the  effect  of  the  transaction  between  the  parties,  the  Western  ^gg^p^NCE^ 

Comjpany  who,  in  the  first  instance,  were  primarily  liable  to  the  Company. 

persons  having  claims  upon  them,  have  become,  by  means  of  -^^^^^^ 

the  transfer  of  their  propertv  and  the  promised  indemnity  of  the  ^^^^^ 

Assurance. 

Albert,  only  liable  in  the  second  degree  as  between  themselves  and  Society. 
the  Albert — that  they  have  become,  in  fact,  only  sureties  for  the 
performance  of  their  original  obligations ;  and  that,  therefore,  upon 
the  well  established  law  as  between  principal  and  surety,  they  are 
entitled  to  the  benefit  of  all  the  securities  in  the  hands  of  the 
Albert,  whom  they  call  the  principal  debtor. 

But  I  conceive  that  it  is  impossible  to  maintain  this  latter  con- 
tention. The  very  statement  of  it  proceeds  upon  what  seems  to 
me  to  be  a  fallacy.  The  Albert,  by  the  contract,  undertake  to 
indemnify  the  Western  against  the  enforcement  of  claims  which 
creditors  of  the  Western  may  make  against  the  Western.  If  they 
fail  to  perform  this  contract,  they  are  liable  for  such  consequences 
as  may  ensue  upon  the  breach  of  contract ;  but  they  do  not  by  any 
means  thereby  become  the  principal  debtors  of  such  creditors. 

If  the  creditors,  by  contract  or  by  conduct  which  implies  a  con- 
tract, have  substituted  the  Albert  for  the  Western,  the  latter  are 
thereby  released  from  their  original  obligations,  and  no  question 
arises,  as  between  the  two  companies,  upon  the  engagement  to 
indemnify.  If  the  creditors  have  not  adopted  the  Albert,  or  sub- 
stituted them  for  the  Western,  their  original  debtors,  the  first 
contract  remains  in  its  full  force.  And  it  is  in  those  cases  only  in 
which  the  creditors  retain  their  original  rights  against  the  Western 
that  any  question  arises  between  the  two  companies.  The  creditors 
have  not,  by  contract  or  by  implication,  two  debtors ;  and  it  is  only 
in  cases  where  there  are  two  or  more  debtors  that  the  well-estab- 
lished rule  can  prevail  by  which  one  of  two  debtors,  who  pays  the 
debt  for  which  both  are  liable,  can  claim  the  benefit  of  securities 
or  assets  which  the  creditor  might  claim  the  benefit  of.  In  this 
case,  the  assets  transferred  to  the  Albert  are  in  no  sense  the  property 
of,  or  liable  to,  the  creditors.  I  am  therefore  of  opinion  that,  even 
if  upon  any  ground  the  Western  could  be  properly  called  sureties 
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for  tlie  performance  of  any  contract  with  the  creditors — as  I  think 
they  were  not — yet  as  the  assets  in  question  were  not  and  are  not 
^^^g  available  to  the  creditors,  the  Western,  even  if  they  had  paid  the 
Albert  Life  creditors  in  full,  would  not  be  entitled,  upon  the  ground  alleged, 
to  have  transferred  to  them  the  assets  which  they  had  assigned  to 
the  Albert. 

It  remains  to  be  considered  whether  upon  the  other  ground 
stated  by  the  claimants  —  namelj^,  the  lien  which  an  unpaid 
purchaser  has  upon  the  thing  sold  —  the  right  alleged  by  the 
Western  can  be  supported.  I  think  that  in  determining  this  ques- 
tion nothing  turns  upon  the  fact  that  such  part  of  the  property 
assigned  as  now  remains  in  specie  and  unrealised  is  of  various 
kinds.  It  consists  of  a  leasehold  held  by  a  trustee,  and  of  certain 
mortgages  taken  in  the  names  of  trustees  for  the  Western,  and  still 
held  by  such  trustees,  and  of  re-assurances  effected  originally  by 
the  Western  for  the  purpose  of  diminishing  the  amount  of  the  risk 
incurred  by  them  in  respect  of  policies  originally  granted  by  them 
— which  re-assurances  have  been  kept  on  foot  by  the  Albert,  and 
•are  still  open  or  current,  but  in  respect  of  which  the  premiums 
paid  by  the  Albert  have  been,  as  they  must  necessarily  have'  been, 
less  in  amount  than  the  sums  which  they  have  received  in  respect 
•of  the  policies  originally  granted  by  the  Western,  and  which  have 
been  continued  by  the  Albert.  Inasmuch,  however,  as  the  assign- 
ment and  transfer  by  the  Albert  \vas  of  the  assets  en  masse,  and 
without  reservation  or  distinction,  I  think  that  the  rule  applicable 
to  the  entirety  of  the  subject  of  the  assignment  cannot  be  affected 
or  qualified  by  any  consideration  especially  relating  to  portions  of 
the  entirety  so  assigned. 

Now,  although  the  rule  of  law  upon  which  the  doctrine  of  an 
unpaid  vendor's  lien  depends  must  be  very  frequently  influenced 
by  the  particular  circumstances  of  each  case  in  which  it  is  said  to 
arise,  there  is  one  plain  principle  which  guides  and  governs  its 
application  in  all  cases.  If  it  be  expressed,  or  can  be  safely  and 
properly  inferred  from  documentary  or  other  evidence,  or  from  the 
nature  of  the  contract,  that  it  was  the  intention  of  the  parties  that 
the  sale  or  transfer,  however  absolute  in  its  terms,  was  subject  to 
the  condition  that  the  purchase-money  should  be  paid,  or  that  the 
:thing  contracted  to  be  done  by  the  vendee  should  be  performed. 
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the  lien  will  prevail.  If,  on  the  other  hand,  no  such  inference  can 
be  properly  drawn — if  the  performance  of  the  thing  contracted  to 
be  done  by  the  vendee  was  not  the  condition  upon  which  the 
transfer  was  made,  but  the  engagement  to  do  the  thing  was  the 
consideration  for  the  transfer,  the  vendor,  having  accepted  that 
engagement,  has  the  very  thing  he  bargained  for,  and  cannot  say 
that  the  consideration  has  not  passed  to  him.  In  such  cases  the 
lien  cannot  prevaiL  The  rule  I  have  mentioned  and  its  applica- 
tion cannot  be  more  poiutedly  illustrated  nor  more  clearly  ex- 
pressed than  in  the  judgment  of  Lord  Cranworth  in  Dixon  v. 
Gay  fere  (1). 

The  same  principle  is  established  by  the  cases  of  ParroU  v. 
Siveetland  (2),  and  ClarJce  v.  Royle  (3) ;  and  Lord  St  Leonards  (4), 
in  commenting  on  the  latter  case,  says :  "  There  is  a  marked  dis- 
tinction between  a  conveyance  as  for  money  paid,  with  a  separate 
security  for  the  price,  whether  by  covenant,  bond,  or  note,  and  a 
conveyance  expressed  to  be  in  consideration  of  covenants  which  the 
purchaser  enters  into  by  the  deed  itself." 

If,  then,  the  intention  of  the  parties  to  this  instrument  be  con- 
sidered, it  seems  impossible  to  infer  that,  consistently  with  that 
intention,  any  such  lien  as  the  Western  Society  contends  for  could 
have  been  contemplated.  The  intention  expressed  in  the  agreement 
is,  that  "  an  amalgamation  of  the  Western  Society  and  a  transfer  of 
its  business  and  liabilities  and  assets  to  the  Albert  Company  "  should 
be  effected.  That  is,  as  I  read  it,  that  the  business  and  dealings 
of  the  amalgamated  company  shall,  for  the  future,  be  carried  on  in 
the  same  manner  and  by  the  same  means  as  those  of  each  society 
had  been  theretofore  carried  on  separately  ;  that  the  assets  of  both 
should  form  a  common  stock,  subject  to  all  the  existing  liabilities 
and  debts  of  both  companies,  and  to  all  such  as  should  thereafter 
be  contracted  by  the  Albert  Company.  To  hold  that  there  should 
be  any  distinction  between  any  of  the  articles  of  which  this  com- 
mon stock  consisted  would  frustrate  the  very  object  of  the  arrange- 
ment— and  it  may,  I  think,  be  also  properly  observed  that,  if  it 
had  been  so  intended,  nothing  would  have  been  more  obvious  and 
simple  than  to  preserve  and  secure  such  distinction  by  declaring 
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(1)  1  De  G.  &  J.  655. 

(2)  3  My.  &  K.  655. 
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(3)  3  Sim.  499. 

(4)  Vend.  &  Pur.  673. 
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1870      no  trace.    Then  the  terms  in  which  the  transfer  is  made  are  as 

explicit  as  the  intention  is  plain.    They  are,  that  "  in  considera- 

^Sjeance^  tion  of  the  transfer  of  the  funds  and  property  of  the  Western 

Company    Society,  the  Albert  Company  shall  pay  and  satisfy  all  claims  and 

Western  upon  the  Said  society  when  and  as  the  same  shall  suc- 

LiFB  cessiyely  arise,  and  shall  take  upon  itself  all  other  the  liabilities  of 
Assurance  .    .        _  ,        .  i       .  „ 

Society,    every  description  oi  the  said  society. 

It  appears  to  me,  therefore,  clear,  upon  the  principles  I  have 
adverted  to,  that  the  claim  of  the  Western  Company  cannot  be 
sustained ;  for  it  is  impossible  to  infer  from  the  nature  of  the  trans- 
action that  it  was  the  intention  of  the  parties  that  any  lien  upon 
the  assets  transferred  should  exist ;  and,  further,  by  the  very  terms 
of  the  contract,  not  only  is  such  an  inference  excluded,  but  the 
true  construction  of  the  contract  is,  that  the  consideration  for 
which  the  transfer  was  made  was  not  the  payment  of  any  price, 
nor  was  it  a  condition  of  the  transfer  that  the  engagement  of  the 
Albert  Company  should  be  performed,  but  the  consideration  was 
simply  and  solely  the  agreement  that  the  company  should  take 
upon  itself  the  debts  and  engagements  of  the  Western  Society,  and 
all  the  risk  and  loss  which  might  attend  the  realisation  of  the  assets 
transferred. 

For  these  reasons  I  dismiss  the  application  of  the  official  liqui- 
dator of  the  Western  Society. 

[It  was  arranged  that  the  liquidators  of  each  company  should 
take  their  costs  out  of  their  own  funds  respectively.] 

Solicitor  for  the*  Western  Liquidator :  Mr.  W,  T.  Manning, 
Solicitors  for  the  Albert  Liquidators :  Messrs.  Lewis,  Munns, 
Kunn,  &  Longden, 
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TW  YNAM  V.  PORTER.  v.-c.  B. 

Solicitor  and  Client — Charge  upon  Property  recovered  or  preserved — Beceiver — 

23  &  24:  Vict.  c.  127,  s.  28.  2Vov.  9,124. 

In  a  suit  by  a  cestui  que  trust  against  a  trustee  of  landed  estate,  praying 
for  an  account  and  reconveyance,  a  receiver  was  ordered  to  be,  and  afterwards 
was,  appointed,  adversely  to  the  Defendant.  Notice  of  motion  for  decree  was 
served,  but  before  the  time  for  closing  evidence  had  arrived,  the  Plaintiff, 
without  consulting  her  solicitor,  and  without  his  knowledge,  entered  into  an 
agreement  with  the  Defendant  for  a  compromise  of  the  suit  on  the  terms, 
first,  that  a  sum  of  cash  should  be  paid  to  the  Plaintiff,  then  that  the  mort- 
gages on  the  property  should  be  paid  off,  and  then  that  the  costs  of  all  parties 
estimated  at  a  fixed  sum  should  be  paid.  Upon  hearing  of  the  compromise, 
the  Plaintiff's  sohcitor  applied  to  the  Plaintiff  and  to  the  Defendaut's 
solicitors  for  the  terms  of  it,  but  was  refused  all  information.  Upon 
Petition  under  the  Solicitors  Act : — 

Held,  that  the  solicitor  was  entitled  to  a  first  charge  for  the  amount  of  his 
taxed  costs,  as  between  solicitor  and  client,  upon  the  property  of  the  Plaintiff, 
as  having  been  recovered  and  preserved  through  his  instrumentality. 

This  was  a  Petition  in  the  suit  of  Twynam  v.  Porter,  and  in 
the  matter  of  the  Solicitors  Act  (23  &  24  Vict.  c.  127),  by 
Henry  Walker,  Augustus  Samuel  Twyford,  and  Henry  Richard 
Moyse  Belward,  solicitors,  praying  for  a  declaration  that  the 
Petitioners  were  entitled  to  a  charge  upon,  and  a  right  to  pay- 
ment out  of,  the  shares  and  interests  of  the  Plaintiff  Ann  Caroline 
Allardice  (formerly  Twynam),  and  the  Defendant  Edward  Twynam^ 
respectively,  of  and  in  the  hereditaments  and  premises  at  Win- 
chester, in  the  Petition  mentioned,  or  any  other  the  property  re- 
covered by  or  preserved  for  them  respectively  in  the  suit,  for  their 
taxed  costs,  charges,  and  expenses  :>f  and  in  reference  to  the  suit, 
as  the  solicitors  of  the  Plaintiff  au  i  the  same  Defendant  respec- 
tively ;  that  the  amount  of  such  cost^  might  be  raised  by  a  sale  of 
the  shares  and  paid  to  the  Petitioner: ;  and  that,  in  the  meantime, 
the  receiver  appointed  in  the  suit  might  be  continued,  at  least  as 
far  as  regarded  the  shares  and  interests  of  the  Plaintiff  and  De- 
fendant Edward  Twynam  respectively  in  the  same  hereditaments. 

From  the  statements  in  the  Petition  the  following  facts 
appeared : — 

Edward  Twynam,  John  Twynam,  Emily,  wife  of  George  Twynam 
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V.-C.  B.    Porter,  ajidL  Ann  Caroline  Twynam,  spinster,  were  entitled,  under 
1870      tlie  wills  of  their  father  and  brother,  as  tenants  in  common  in  fee 
TwTNAM    (subject  to  mortgages),  to  freehold,  hereditaments  at  Winchester,  and 
Po^ER         copyhold  hereditaments  at  Fishers  Fond,  near  Winchester  ;  also 

  as  tenants  in  common  to  leaseholds  at  Fishers  Pond,  renewable  on 

lives. 

On  the  20th  of  June,  1856,  Edward  Twynam,  being  then  and 
still  resident  in  Australia,  executed  an  indenture  conve}dng  to 
his  brother-in-law,  G.  T.  Porter,  all  his  shares  and  interest  in  the 
premises  upon  trusts  for  sale  and  management,  with  power  of  revoca- 
tion. In  1857  John  Twynam  emigrated  to  Australia,  having  also 
previously  executed  to  Porter  a  similar  conveyance  of  his  shares 
and  interest  upon  like  trusts. 

Upon  the  emigration  of  Edward  Tivynam,  Porter  also  undertook 
the  management  of  the  affairs  of  his  sister-in-law,  Ann  C.  Twynam, 
then  an  infant ;  and  acting  under  the  above-mentioned  instruments, 
and  on  behalf  of  Ann  C.  Twynam,  and  of  his  wife,  Porter  entered 
upon  the  sole  management  and  superintendence  of  the  heredita- 
ments and  premises,  and  into  receipt  of  the  rents  and  profits. 

In  1857  Porter  purchased  out  of  his  own  moneys  the  reversion 
of  the  leaseholds  at  Fishers  Pond. 

On  the  4th  of  March,  1858,  Ann  G.  Twynam^  attained  twenty- 
one,  and  in  June  of  that  year  she  handed  to  Porter  sums  amount- 
ing to  £642  out  of  her  own  moneys,  in  order  to  pay  off  a  mortgage 
of  £700  on  the  copyholds,  and  have  a  transfer  of  the  same  to  her 
for  her  own  benefit,  it  being  arranged  that  the  residue  of  the 
required  amount  should  be  advanced  out  of  moneys  belonging  to 
Edward  Twynam,  then  in  the  hands  of  Porter.  Of  the  £642  Porter 
applied  only  £300  in  paying  off  the  mortgages,'  retaining  the 
balance  in  his  hands. 

On  the  21st  of  November,  1861,  Ann  G.  Twynam,  being  about 
to  go  and  reside  with  her  brothers  in  Australia,  executed,  at  Porter's 
request,  a  deed  of  conveyance  to  him  similar  to  those  executed  hj 
her  brothers,  with  like  power  of  revocation,  of  her  shares  and 
interest  in  the  property,  upon  trusts  for  sale  and  management. 

During  Ann  G.  Twynam' s  residence  in  Australia,  Porter  remitted 
to  her  various  sums,  but  rendered  no  account.  On  the  29th  of  July, 
1864,  Porter  took  a  transfer  of  the  £700  mortgage  to  himself. 
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In  1866  Ann  C.  Twynam  returned  to  England;  and  on  applica-    V.-C.  B. 
tion  to  Porter  obtained  from  him  some  accounts,  with  which  she  1870 
was  dissatisfied.    In  May,  1867,  John  Twynam  died,  having  by  twynam 
will  devised  all  his  real  and  personal  estate  to  Ann  C.  Tivynam  -^^^^^^ 
and  Edward  Twynam,  as  tenants  in  common.   

On  the  9th  of  May,  1868,  Ann  C.  Twynam,  by  deed-poll,  re- 
voked the  deed  of  conveyance  to  Porter.,^  He,  however,  refused 
to  give  effect  to  this  deed  of  revocation,  alleging  that  he  had 
certain  claims  against]  the  property  for  advances  aad  for  expenses 
incurred  by  him. 

On  the  15th  of  June,  1868,  Ann  G.  Twynam  (the  Petitioners 
acting  as  her  solicitors)  filed  the  bill  against  Porter,  for  an  ac- 
count ;  for  a  declaration  that  the  trusts  of  the  deed  of  the  21st  of 
November,  1861,  had  been  effectually  revoked,  and  for  the  de- 
livery up  of  the  indenture  to  the  Plaintiff,  and,  if  necessary,  for  a 
reconveyance  to  her;  for  a  declaration  that  the  Defendant  was  a 
trustee  of  the  mortgage  for  the  Plaintiff;  for  payment  of  what 
should  be  found  due ;  for  an  injunction,  and  a  receiver. 

Subsequently  the  bill  was  amended  by  adding  Emily  Porter 
and  Edward  Twynam  as  Defendants ;  and,  as  amended,  prayed 
for  a  declaration  that  the  purchase  of  the  reversion  of  the  lease- 
holds at  Fishers  Pond  by  Porter  w^as  made  for  the  benefit  of  the 
persons  beneficially  entitled  thereto. 

In  December,  1868,  the  Defendant  Edward  Twynam  revoked 
his  deed  of  conveyance,  and  gave  a  power  of  attorney  to  act  for 
him  to  the  Plaintiff  and  the  Petitioners. 

On  the  8th  of  May,  1869,  upon  motion  on  behalf  of  the  Plaintiff, 
it  was  order.ed  that  a  receiver  be  appointed  of  the  freehold  and 
leasehold  premises  at  Winchester  and  Fishers  Pond  ;  and  by  another 
order,  dated  the  22nd  of  June,  1869,  Banister  Fletcher  was  appointed 
such  receiver ;  and  by  a  third  order,  dated  the  7th  of  July,  1869, 
it  was  ordered  that  the  receiver  should  be  at  liberty  to  apply  the 
rents  and  profits  in  keeping  down  the  interest  on  the  mortgages. 

Emily  Porter  died  in  August,  1869 ;  and  the  suit  was  revived. 
Subsequently  the  bill  was  re-amended,  by  seeking  to  make  the 
Defendant  Porter  chargeable  with  wilful  neglect  and  default ;  and 
notice  of  motion  for  decree  was  served  on  the  Defendant  Porter  on 
the  16th  of  May,  1870. 
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V.-C.  B.        Througliout  the  proceedings  in  the  suit  the  Petitioners  acted  as 
1870      the  Plaintiff's  solicitors,  and  since  Edward  Twynam  was  made  a 
TwTNAM    Defendant  they  had  acted  as  his  solicitors. 

PoBTEE        Before  the  time  for  taking  evidence  had  closed,  the  Plaintiff, 

'   without  consulting  the  Petitioners,  and  without  their  knowledge, 

had  a  meeting  with  the  Defendant  Porter,  and  thereupon,  without 
consulting  them  or  informing  them  of  her  intention,  entered 
into  an  agreement  with  the  Defendant  Porter  for  the  compromise 
of  the  suit.  The  first  intimation  of  this  compromise  was  by  a 
letter,  dated  the  17th  of  May,  1870,  from  the  Plaintiff  to  the 
Petitioner  Walker,  as  follows :  "  I  have  signed  an  agreement  for 
making  full  provision  for  the  payment  of  your  costs  in  this  suit ; 
be  so  good  as  to  stay  all  further  proceedings." 

The  Petitioners  wrote  to  the  Plaintiff,  and  applied  to  the 
Defendant  Porters  solicitors,  Messrs.  Vizard,  Crowder,  &  Co.,  to 
obtain  the  terms  of  the  compromise,  but  to  the  letters  no  answer 
was  returned,  and  the  Defendant's  solicitors  refused  to  give  the 
information. 

On  the  1st  of  June,  1870,  the  Plaintiff  married  the  Rev.  Harry 
James  AUardice. 

On  the  13th  of  June,  1870,  an  application  was  made  on  behalf 
of  the  Defendant  Porter  to  discharge  the  receiver;  and  the 
summons  was  ordered  to  stand  over  generally. 

The  Defendant  Porter  had  caused  the  property  to  be  advertised 
for  sale. 

On  the  24th  of  June,  1870,  the  Plaintiff  obtained  an  order  to 
change  her  solicitors,  and  Messrs.  Vizard,  Crowder,  &  Co,  were 
appointed  her  solicitors. 

This  Petition  was  then  presented. 

From  the  evidence  of  the  Eespondents,  in  opposition  to  the 
Petition,  it  appeared  that  the  terms  of  the  compromise,  which  was 
signed  on  the  17th  of  May,  1870,  were  substantially  as  follows : 
That  an  immediate  stay  of  all  proceedings  in  the  suit,  including 
the  discharge  of  the  receiver,  should  be  c6nsented  to  by  all  parties  ; 
that  proceedings  for  effecting  a  sale  of  the  property  should  be 
at  once'  commenced  and  carried  out;  that  the  proceeds  of  the  sale 
should  be  applied  in  payment  of,  1,  the  expenses  of  the  sale ;  2,  £500 
to  the  Plaintiff  out  of  the  proceeds  of  the  Fishers  Pond  estate; 
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3,  the  mortgages  on  the  Winchester  estate ;  4,  other  mortgages    V.-O.  B. 
on  the  Winchester  and  Fishers  Pond  estates;  5,  the  costs  of  all  1870 
parties  of  the  suit,  estimated  at  £350 ;  and  the  residue  as  therein  twynaxAi 
mentioned;  and  that  in  the  event  of  proceedings  being  taken  PoaiEE 

against  the  Plaintiff  for  her  costs  of  the  suit,  the  Defendant  Porter  .   

should  raise  and  pay  the  same  by  the  creation  of  a  first  charge  on 
the  Fishers  Pond  property  (of  the  first  mortgage  on  which  he 
was  assignee) ;  and  that  any  costs  which  should  be  paid  out  of 
the  £500  should  be  recouped  to  the  Plaintiff  out  of  the  £350 
agreed  to  be  paid  for  the  costs  of  the  suit. 

This  agreement  was  afterwards  embodied  in  a  deed,  dated  the 
30th  of  May,  1870,  and  made  between  the  Plaintiff  of  the  first 
part,  the  Eev.  Harry  James  Allardice  of  the  second  part,  and  the 
Defendant  Porter  of  the  third  part;  and  by  a  deed,  dated  the 
31st  of  May,  1870,  being  the  marriage  settlement  of  Mr.  and 
Mrs.  Allardice,  the  share  and  interest  of  the  Plaintiff  in  the 
proceeds  of  the  sale,  to  be  effected  in  accordance  with  the  terms  of 
the  compromise,  were  settled  upon  the  trusts  therein  mentioned. 

Mr.  Kat/f  Q.C.,  and  Mr.  K  Thurstan  Holland,  for  the  Peti- 
tioners : — 

The  intention  of  the  parties  was  to  exhaust  the  estate,  to  post- 
pone payment  of  the  Petitioners,  and  to  fix  an  amount  for  payment 
of  the  costs. 

This  is  a  case  clearly  within  the  Act.  Mr.  Walker  was  regularly 
retained,  on  no  special  terms,  was  instructed,  and  has  paid  sums 
out  of  pocket.  By  means  of  the  order  for  appointment  of  a  receiver, 
followed  by  the  order  appointing  him,  the  property  has  been 
"recovered  or  preserved  through  the  instrumentality  of"  the 
Petitioners,  within  the  meaning  of  the  28th  section  of  the  statute. 
The  Defendant's  control  of  the  estate  was  thereby  put  an  end  to, 
and  the  Plaintiff  obtained  a  great  advantage  in  arranging  the 
terms  of  the  compromise :  White  v.  Pearce  (1)  ;  Bailey  v.  Birchall  (2) , 
Scholefield  v.  LocJcwood  (3) ;  Davis  v.  Lowndes  (4) ;  Shaw  v. 
JSfeale  (5). 

(1)  7  Hare,  276.  (3)  Law  Eep.  7  Eq.  83. 

(2)  2  H.  &  M.  371.  (4:)  3  C.  B.  808,  823. 

(5)  6  H.  L.  C.^581,  601.  , 
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V.-O.  B.       Mr.  Fry,  Q.C.,  and  Mr.  Kehewich,  for  the  Plaintiffs,  Mrs.  AUardice 

1870      and  her  husband  : — 
TwYNAM       The-  property  being  the  subject  of  a  compromise  not  shewn  to 
PoRTBE.     have  been  fraudulent,  there  is  no  existing  fund  on  which  the  lien 
~         can  attach :  In  re  Sullivan  v.  Pearson  (1). 

The  Petitioners  do  not  impeach  the  compromise,  thereby  admit- 
ting their  inability  to  disturb  it,  but  they  make  a  claim  which 
indirectly  assails  it.  Either  they  must  go  the  length  of  asking  the 
Court  to  treat  it  as  wholly  null  and  yoid,  or  they  must  submit  to 
its  terms.    They  cannot  approbate  and  reprobate. 

This  property  has  not  been  "recovered"  at  all;  still  less 
"  through  the  instrumentality  of  "  the  Petitioners.  The  effect  of  the 
appointment  of  a  receiver  has  been  simply  to  keep  down  the 
interest  on  the  mortgages ;  and  the  compromise  was  effected 
without  the  aid  of  the  Petitioners. 

In  White  v.  Pearce  (2),  which  was  before  the  Act,  the  fund  had 
been  actually  recovered.  In  Bailey  v.  Birchall  (3),  the  suit  in 
which  the  receiver  was  appointed  was  a  mere  interim  bill,  and  the 
receiver  was  appointed  by  consent  of  all  parties. 

The  result  of  the  order  will  be  to  impede  the  sale,  which  would 
be  for  the  benefit  of  all  parties,  and  to  give  a  lien  on  property 
which  belongs  to  other  persons  than  the  Petitioners'  clients :  Berrie 
V.  Eowitt  (4). 

Mr.  Methold,  for  the  trustees  of  Mr.  and  Mrs.  AUardice  s  settle- 
ment. 

The  Defendant  Edward  Twynam,  who  was  out  of  the  jurisdic- 
tion, did  not  appear.  An  order  for  substituted  service  of  the 
Petition  on  the  Plaintiff  was  obtained  on  the  3rd  of  July. 

SiE  James  Bacon,  Y.C.  : — 

It  seems  to  me  that  the  Petitioners  are  entitled  to  the  order 
they  ask. 

[His  Honour  stated  the  principal  allegations  and  the  prayer  of 
the  bill ;  and  the  facts  of  the  order  for,  and  of  the  appointment  of 
a  receiver,  and  continued : — ] 

(1)  Law  Eep.  4  Q.  B.  153.  (3)  2  H.  &  M.  371. 

(2)  7  Hare,  276.  (4)  Law  Rep.  9  Eq.  1. 


YOL.  XI.] 


EQUITY  CASES.] 


187 


V, 

POETEE. 


Now,  it  has  been  suggested  that  nothing  is  protected  or  preserved    V.-O.  B. 
by  these  proceedings,  excepting  only  the  £500,  which  is  mentioned  1870' 
in  the  compromise.    The  rest  of  the  Petition  I  do  not  stop  at  twynam 
present  to  dwell  upon,  because  all  that  took  place  in  connection 
with  the  compromise,  and  all  that  is  to  be  done  in  consequence  of 
the  compromise,  is,  in  my  opinion,  subject  to  the  claim  of  the 
Petitioners  under  the  statute. 

I  think  by  the  appointment  of  a  receiver  in  this  suit,  the  object 
of  which  was  to  recover  possession  of  the  estate  which  had  been 
intrusted  to  Porter,  that  property  w^s  effectually  preserved ;  and 
it  came  clearly  within  the  provisions  of  the  Act.  If  that  be  so,  it 
cannot  signify  in  the  slightest  degree  what  the  terms  of  the  com- 
promise were.  Whether  they  were  binding  on  the  parties  is  wholly 
unimportant,  because  the  right  of  the  Petitioners  to  have,  out  of 
the  property  protected  and  preserved,  payment  of  the  costs  which 
have  been  incurred  for  the  benefit  of  the  Plaintiff  is  a  claim  para- 
mount to  a,ny  title  which  can  be  asserted  under  the  compromise, 
whatever  it  may  be. 

The  same  observation  is  to  be  applied  to  the  trustees  of  the 
settlement. 

I  do  not  think  the  Petitioners  are  obliged  to  run  any  risk  as  to 
the  result  of  the  sale  to  be  effected  under  the  compromise.  I 
think,  in  the  words  of  the  statute,  as  they  are  embodied  in  the 
prayer  of  the  Petition,  they  are  entitled  to  an  order  for  taxation 
of  their  costs  ;  and  they  are  entitled  to  an  order  that  the  amount 
of  their  costs  shall  be  raised  out  of  the  share  of  the  Plaintiff  in  the 
suit,  and  out  of  the  share  of  Edward  Tivynam  also.  Edward 
Twynam  is  served  with  the  Petition ;  whether  he  appears  or  not, 
as  service  is  proved,  does  not  signify. 

Mr.  Kay : — The  order  will  follow  the  form  given  in  Seton  on 
Decrees  (1). 

The  Yice-Chancelloe  : — Yes  ;  there  will  be  a  declaration  and 
order  as  prayed  ;  the  costs  of  the  Petitioners  to  be  taxed  as  between 
solicitor  and  client,  and  the  Petitioners  to  have  their  costs  of  the 
Petition. 

(1)  Page  858. 
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V.-C.  B. 

1870 

TWYNAM 
V. 

POBTER. 


The  following  are  minutes  of  the  Order  : — 

Declare  that  the  Petitioners  are  entitled  to  a  charge  upon  the  shares  and 
interests  of  each  of  them,  the  Plaintiff  and  the  Defendant  Edward  Twynam 
respectively,  of  and  in  the  hereditaments  and  premises  at  Winchester  and  Fishers 
Pond  in  the  Petition  mentioned,  or  any  other  property  recovered  by  or  preserved  for 
them  respectively  in  the  said  suit,  for  the  taxed  costs,  charges,  and  expenses  of 
the  Petitioners  of  and  in  reference  to  such  suit  as  the  solicitors  of  the  Plaintiff  and 
Defendant  respectively. 

Eefer  it  to  the  Taxing  Master  to  tax  such  costs  as  between  solicitor  and  client, 
including  therein  the  costs,  charges,  and  expenses  of  the  Petitioners  of  and  in 
reference  to  the  said  suit  (including  the  costs  of  the  Petitioners  of  and  relating  to 
this  application). 

Order  that  the  amount  of  such  taxed  costs,  and  costs,  charges,  and  expenses 
found  due  to  the  Petitioners,  as  the  solicitors  of  the  Plaintiff,  be  raised  by  a  sale, 
V7ith  the  approbation  of  the  Judge,  of  her  share  and  interest  in  the  said  hereditaments 
and  premises,  or  other  such  property  as  aforesaid,  and  be  paid  to  the  Petitioners 
(naming  them)  ;  and  that  the  amount  of  such  taxed  costs,  and  costs,  charges,  and 
expenses  found  due  to  the  Petitioners  as  the  solicitors  of  the  Defendant  Edward 
Twynam  be  raised  by  a  sale,  with  the  approbation  of  the  Judge,  of  his  shares  and 
interest  in  the  said  hereditaments  and  premises,  or  other  such  property  as  afore- 
said, and  be  paid  to  the  Petitioners  (naming  them). 

Eeceiver  to  be  continued. 

Liberty  to  apply. 

Solicitors  for  the  Petitioners :  Messrs.  Walker,  Twyford,  & 
Belward. 

Solicitors  for  the  Kespondents :  Messrs.  Vizard  &  Co. ;  Messrs. 
Tylie,  Irving,  &  Fyhe, 


LLYNYI  COMPANY  v.  BEOGDEK 

Adjoining  Coal  Mines — Wrongful  Working — Mode  of  taking  Account — Form 
July  20,  2S;  of  Decree. 

0^  15 

 L.  '  Where  a  mine-owner  had  passed  his  boundary,  and  taken  coals  from  his 

neighbour's  mine : — 

Held,  that  he  was  liable  to  account  for  the  value  of  the  coals  at  the  pit's 
mouth,  with  just  allowances  for  the  cost  of  raising,  but  not  of  getting  or 
severing. 

Form  of  decree. 

This  was  a  bin  by  the  Llynvi  Coal  and  Iron  Comjpany,  Limited, 
against  Defendants,  named  Brogden,  who  were  owners  of  a  mine 
adjoining  a  mine  of  the  Plaintiffs,  stating  that  a  seam  of  coal  lay- 
beneath  both  mines,  and  complaining  that  the  Defendants,  in  work- 


V.-O.  B. 

1870 


VOL.  XI.] 


EQUITY  CASES. 


189 


ing  that  portion  of  the  seam  ^^'hich  lay  beneath  their  mine,  had  V.-C.  B. 
extended  their  workings  so  as  to  pass  the  boundary  of  their  pro-  1870 
perty,  and  encroach  upon  the  Plaintiffs'  portion  of  the  seam,  and  Llynvi 
that  they  had  raised  coal  belonging  to  the  Plaintiffs  to  a  large  ^Jompany 
extent  without  the  license  or  authority  of  the  Plaintiffs  or  their  Brogden. 
agents. 

After  referring  to  two  agreements  which  had  subsisted  between 
the  Plaintiffs  and  the  Defendants  relating  to  the  working  of  cer- 
tain neighbouring  coal-fields,  the  bill  prayed  for  an  account  of  all 
coals  and  other  minerals  worked  by  the  Defendants  from  under  the 
Plaintiffs'  mine,  and  of  all  the  coal  which  the  Defendants  had 
rendered  unworkable,  and  of  the  value  of  such  coal,  without  any 
allowance  for  the  cost  of  working,  and  that  the  Defendants  might 
be  decreed  to  pay  to  the  Plaintiffs  the  amount  of  such  value  ;  and, 
further,  that  the  amount  of  the  damage  sustained  by  the  Plaintiffs 
by  reason  of  the  Defendants  having  broken  through  the  boundary 
might  be  ascertained,  and  that  the  Defendants  might  be  decreed 
to  pay  the  amount  of  such  damage  to  the  Plaintiffs. 

The  Defendants,  by  their  answer,  admitted  the  encroachment, 
and  that  they  had  raised  coal  of  the  Plaintiffs  to  the  extent  of 
3706  tons ;  but  stated  an  agreement,  the  result  of  which  they  con- 
tended to  be  that  they  had  obtained  the  Plaintiffs'  leave  and 
license ;  and  if  not,  said  that  the  encroachment  had  been  made 
in  ignorance,  and  that  they  had  done  no  wilful  injury  to  the 
Plaintiffs. 

The  results  of  the  evidence  on  these  points,  as  found  by  the 
Court,  are  stated  in  the  judgment,  and  the  case  is  of  general 
importance  only  as  regards  the  form  of  the  decree. 

Sir  Boundell  Palmer,  Q.C.,  Mr.  Grove,  Q.C.,  and  Mr.  Davey, 
for  the  Plaintiffs. 

Mr.  Kay,  Q.C.,  Mr.  Eenry  James,  Q.C.,  and  Mr.  Taliourdin,  for 
the  Defendants. 

Sir  James  Bacon,  Y.C,  after  reviewing  the  pleadings  and  evi- 
dence at  length,  came  to  the  conclusions  not  only  that  the  agreement 
alleged  by  the  Defendants  to  have  been  made  never  was  made,  but 
that  such  an  agreement  was  never  authorized  by  the  Plaintiffs  to  be 
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V.-C.  B.    made  by  any  agent  of  theirs ;  and  tliat  by  no  subsequent  act  of  the 
1870      Plaintiffs  had  the  want  of  such  original  authority  been  supplied ; 
Llynvi     hence  that  the  Defendants'  working  in  the  Plaintiffs'  mine  had  been 
Company    wholly  unauthorized  and  unlawful.    [His  Honour  continued : — ] 
BRoaDEN.       Both  parties  have  gone  into  evidence  as  to  the  amount  of 
damage  which  the  Plaintiffs  have  sustained  in  consequence  of  the 
manner  in  which  the  Defendants  have  worked  and  left  the  Plain- 
tiffs' mine.    Upon  this  subject,  also,  the  evidence  is  in  direct  con- 
flict.   It  is  one  upon  which  the  Court  can  come  to  no  satisfactory 
conclusion  upon  the  materials  before  it.    I  think,  however,  that 
the  Plaintiffs  have  established  a  right  to  an  inquiry,  if  they  insist 
on  it,  as  to  the  damage  they  allege  they  have  sustained  on  this 
head.    They  must,  however,  take  this  inquiry,  subject  to  what  may 
be  the  consequence  if  they  should  fail  in  proving  damages.  On 
the  other  hand,  if  they  should  succeed,  they  will  be  entitled  to  be 
paid  by  the  Defendants  the  amount  of  such  damages. 

The  principles  upon  which  an  account  is  directed  in  cases  like 
the  present  have  been  not  unfrequently  considered  in  Courts  of  Law 
as  well  as  in  Courts  of  Equity,  and  are  established  by  authority. 
In  Martin  v.  Porter  (1),  which  was  referred  to  in  the  course  of  the 
argument,  by  the  unanimous  judgment  of  the  Court  of  Exchequer 
it  was  decided  that  the  coals  which  had  been  severed  by  the  Defen- 
^  dant  were  chattels  belonging  to  the  Plaintiff,  and  that  the  Defendant 
was  liable  to  pay  the  amount  of  their  value,  without  any  allowance 
for  the  expense  of  severing  them — such  severance  being  a  wrongful 
act  for  which  the  Defendant  could  not  claim  to  be  reimbursed. 

In  Wood  V.  Morewood  (2),  Mr.  Baron  ParJce  directed  the  jury 
to  assess  the  damages  at  the  value  of  the  coals  at  the  time  when 
they  became  the  chattels  of  the  Plaintiff,  or  at  the  value  of  the 
coals  as  if  the  coal-field  in  which  they  were  contained  had  been 
purchased  by  the  Defendant  of  the  Plaintiff,  according  to  the  view 
they  might  take  of  the  Defendant's  conduct  in  getting  the  coals. 

In  Morgan  v.  Powell  (3)  the  Defendant  was  allowed  the  cost 
incurred  by  him  in  bringing  the  coals  to  the  pit's  mouth  on  the 
express  ground  that  such  cost  must  have  been  incurred  by  the 
Plaintiff  for  the  same  purposes. 

(1)  5  M.  &  W.  351.  (2)  3  Q.  B.  440,  n. 

(3)  3  Q.  B.  278. 
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The  judgment  of  the  Lord  Chancellor  in  Powell  v.  AiJcen  (1)  is 
to  the  like  effect;  for  by  his  decree  he  directed  an  inquiry  to 
ascertain  the  value  of  the  coal  at  the  pit's  mouth,  making  all  just 
allowances  to  the  parties  chargeable  in  respect  of  their  charges 
and  expenses  on  account  of  such  coal.  The  cases  of  Martin  v. 
Porter  (2)  and  Morgan  v.  Powell  (3),  were  cited  in  the  course  of 
the  argument,  and  although  there  is  no  particular  reference  to 
them  in  the  judgment,  I  cannot  suppose  that  the  very  plain 
principle  which  had  been  thereby  established  was  dissented  from 
by  the  Lord  Chancellor,  or  that  he  meant  the  "  just  allowances  '* 
mentioned  in  his  decree  to  extend  beyond  those  which  were  sanc- 
tioned by  those  cases.  When  Powell  v.  Aiken  was  decided,  the  Court 
had  not  the  power,  which  it  now  possesses  under  Lord  Cairns'  Act, 
of  assessing  damages  consequential  upon  the  unlawful  w^orking :  but 
in  a  subsequent  case.  Hunt  v.  Peahe  (4),  after  the  statute  had  come 
into  operation,  the  same  Judge  directed  an  inquiry  as  to  the  value 
of  the  minerals  removed,  and  as  to  the  damages  which  the  Plain- 
tiff had  sustained  by  reason  of  the  Defendant's  working. 

In  a  case  of  Hilton  v.  Woods  (5)  the  Vice  Chancellor  Malins 
adopted  the  principle  of  Wood  v.  Morewood  (6),  and  fixed  the  amount 
of  the  sum  payable  to  the  Plaintiff  by  the  value  of  the  coal,  as  if 
the  coal-field  had  been  purchased  by  the  Plaintiff.  It  was  said,  in 
the  course  of  the  discussion,  that  the  Vice- Chancellor's  decision 
was  appealed  from,  but  that  a  subsequent  compromise  prevented 
the  prosecution  of  the  appeal.  However  this  may  have  been,  I  do 
not  find  that,  having  regard  to  the  facts  in  the  two  cases  I  have 
lastly  referred  to,  and  in  both  of  which  the  question  was  one  of 
right,  the  principle  upon  which  just  allowances  were  directed  is 
at  all  at  variance  with  the  previous  decisions. 

It  appears  to  me,  therefore,  that  the  decree  should  direct  an 
inquiry  as  to  the  market  value  at  the  pit's  mouth  of  the  coals 
worked  and  gotten  by  the  Defendants  from  the  Plaintiffs'  mine, 
making  to  the  Defendants  all  just  allowances  for  the  cost  and 
expenses  incurred  by  them  in  bringing  such  coal  to  the  pit's 
mouth,  but  not  including  the  cost  of  getting  or  severing  the  coal ; 
that  the  Defendants  should  be  ordered  to  pay  to  the  Plaintiffs  the 
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(1)  4  K.  &  J.  343. 

(2)  5  M.  &  W.  351. 

(3)  3  Q.  B.  279. 


(4)  Jola.  705. 

(5)  Law  Eep.  4  Eq.  432. 

(6)  3  Q.  B.  440,  n. 
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amounts  wliich  shall  appear,  in  the  result  of  such  inquiry,  to  be 
the  value  of  the  coal,  after  deducting  the  amount  of  such  allow- 
ances ;  that  a  further  inquiry  should  be  made  whether  the  Plaintiffs 
have  sustained  any  and  what  damage  by  reason  of  the  Defendants 
having  broken  through  the  boundary  between  their  mine  and 
the  Plaintiffs'  mine  ;  with  a  declaration  that  the  Defendants  are 
liable  to  pay  to  the  Plaintiffs  the  amount,  if  any,  of  the  damage 
which  shall  be  ascertained  in  the  result  of  such  inquiry ;  and  then, 
further,  an  order  that  the  costs  of  the  suit  up  to  the  date  of  the 
decree  be  paid  by  the  Defendants  to  the  Plaintiffs ;  adjourning  the 
further  consideration  and  subsequent  costs. 

Solicitors  for  the  Plaintiffs  :  Messrs.  Willoughhy  &  Cox. 
Solicitors  for  the  Defendants  :  Messrs.  Tahourdin. 


V.-C.  B.     In  re  NOETH  KENT  KAIL  WAY  EXTENSION  BAIL  WAY 
1870  COMPANY. 

Nov.  18.  KINCAID'S  CASE. 

Company — Winding-up — Director — Qualification — Contributory. 

By  a  local  Act,  which  embodied  the  Companies  Clauses  Act  (1845),  it  was 
enacted  that  A.  and  all  other  persons  who  had  already  subscribed  or  should 
thereafter  subscribe  to  the  undertaking  should  be  united  into  a  company  for 
the  purposes  of  the  undertaking,  that  the  number  of  directors  should  be  four, 
and  that  the  qualification  of  a  director  should  be  the  possession  of  twenty- 
five  shares  in  the  undertaking ;  and  further,  that  A.  and  three  other  persons 
named  should  be  the  first  directors,  and  should  continue  in  office  until  the 
first  ordinary  meeting,  and  at  such  meeting  the  shareholders  might  either 
continue  in  office  the  directors  appointed  by  the  Act  or  might  elect  a  new 
body  of  directors. 

At  the  first  meeting  directors  were  appointed  other  than  A.  and  the  three 
persons  named  in  the  Act,  and  to  each  of  these  directors  twenty-five  shares 
were  allotted.    No  other  shares  were  ever  allotted. 

A.  never  applied  for  nor  had  allotted  to  him,  nor  paid  any  sum  of  money 
on  account  of,  any  share  in  the  undertaking.  The  company  being  ordered 
to  be  wound  up  : — 

Held,  that  A.  must  be  settled  on  the  list  of  contributories  for  twenty- 
five  shares. 

Adjouened  summons. 

By  the  North  Kent  Bailway  Extension  Bailway  Ad,  1865  (28  &  29 
Yict.  c.  ccclxxv),  which  incorporated  the  Comjoanies  Clauses  Con- 
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soUdation  Act,  1845,  it  was,  amongst  other  things,  provided  (sect.  5)    V.-C.  B. 
that  "  Octavius  Ommaney,  James  Stewart  Kincaid,  and  all  other  1870 
persons  and  corporations  who  have  already  subscribed  or  who  shall   kinc aid's 
hereafter  subscribe  to  the  undertaking,  their  executors,  administra- 
tors,  successors,  and  assigns  respectively,  shall  be  united  into  a 
company  for  the  purposes  of  the  undertaking." 

Sect.  9  provided  that  "the  number  of  directors  shall  be  four, 
and  the  qualification  of  a  director  shall  be  the  possession,  in  his 
own  right,  of  twenty-five  shares  in  the  undertaking ;"  and  by  sect.  12 
it  was  enacted  that  Octavius  Ommaney,  James  Stewart  Kincaid^ 
William  Francis  Dobson,  and  Josej)h  Bivolta  shall  be  the  first 
directors  of  the  company,  and  shall  continue  in  office  until  the  first 
ordinary  meeting  to  be  held  after  the  passing  of  this  Act ;  and  at 
such  meeting  the  shareholders  present,  personally  or  by  proxy, 
may  either  continue  in  office  the  directors  appointed  by  this  Act, 
or  any  number  of  them,  or  may  elect  a  new  body  of  directors,  or 
directors  to  supply  the  places  of  those  not  continued  in  office,  the 
directors  appointed  by  this  Act  being  eligible  as  members  of  such 
new  body." 

Sect.  14  provided  that  "  it^  shall  not  be  lawful  for  the  company 
to  issue  any  share,  nor  shall  any  share  vest  in  the  person  accepting 
the  same,  unless  and  until  a  sum,  not  being  less  than  one  fifth  part 
of  the  amount  of  such  share,  is  paid  up  in  respect  thereof." 

The  capital  of  the  company  was  to  have  been  £120,000,  in 
12,000  shares  of  £10  each. 

On  the  4th  of  January,  1866,  a  general  meeting  of  the  share- 
holders was  held,  at  which  meeting  directors  of  the  company  were 
elected.  To  each  of  these  directors  so  elected  twenty-five  shares  were 
issued,  and  these  were  the  only  shares  ever  issued,  the  undertaking 
having  been  a  failure  from  the  commencement. 

Mr.  Kincaid,  now  of  6,  Leinster  Street,  Dublin,  was  not  one  of 
the  directors  elected  at  the  above  meeting,  nor  was  he  present. 

He  said  he  never  accepted  the  office  of,  nor  acted  as,  a  director, 
and  never  attended  a  meeting  of  directors.  He  never  applied  for 
or  received,  or  agreed  to  receive,  an  allotment,  or  subscribed  or 
agreed  to  subscribe  for  any  shares  or  share  in  the  company.  It 
was  stated,  however,  and  not  denied,  though  not  strictly  proved, 
that  in  conformity  with  the  then  standing  orders  of  the  House 
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y.-O.  B.     of  Commons,  he  signed  a  print  of  the  bill,  which  afterwards  became 
1870       the  Act  above  referred  to. 

Kincatd's  The  company  was,  by  virtue  of  the  31st  section  of  the  Bailwatj 
Com;panies  Ad,  1867  (30  &  31  Yict.  c.  127)  ordered  to  be  wound 
up  under  the  Companies  Act,  1862 ;  and  on  the  14th  of  February, 
1870,  an  official  liquidator  was  appointed. 

In  settling  the  list  of  contributories,  the  official  liquidator  placed 
Mr.  Kincaid's  name  on  the  list  for  twenty-five  shares  in  respect  of 
his  qualification.  Mr.  Kincaid  opposed ;  and  the  summons  was  now 
adjourned,  on  behalf  of  the  liquidator,  into  Court. 

Some  discussion  took  place  with  regard  to  the  admission  of  an 
affidavit  which  had  been  filed  by  Mr.  Kincaid  (which  was  ultimately 
read),  in  which  he  stated  that  he  had  no  recollection  of  signing 
the  print  of  the  bill ;  and  that,  if  he  did  so,  it  was  in  the  belief  that 
it  was  a  mere  matter  of  form  required  by  the  Legislature,  and 
without  understanding  he  was  thereby  incurring  any  liability. 

Wv.  Kay,  Q.C.,  and  Mr.  Bradford,  for  the  official  liquidator : — 

Sect.  3  of  the  Comjoanies  Glauses  Consolidation  Act  (8  Vict.  c.  16) 
enacts  that  the  words  "  the  directors  "  shall,  in  that  and  the  special 
Act,  include  all  persons,  under  whatever  name,  having  the  direction 
of  the  undertaking ;  and  sect.  85  enacts  that  no  one  shall  be  capable 
of  being  a  director  unless  he  be  a  shareholder,  and  unless  he  be 
possessed  of  the  prescribed  number  of  shares,  if  any  number  be  pre- 
scribed. The  liability  of  a  shareholder  in  an  unregistered  company 
to  contribute  is  declared  by  sect.  200  of  the  Companies  Act,  1862. 
Mr.  Kincaid's  liability  is  therefore  clear. 

[The  following  authorities  were  cited,  but  the  case  was  decided 
independently  of  them :  Kidwelly  Canal  Company  v.  Bahy  (1) ; 
Marquis  of  Ahercorns  Case  (2) ;  Curries  Case  (3)  ;  Lindley  on 
Partnership  (4)  ;  Kast  Gloucestershire  Bailway  Company  v.  Bartho- 
lomew (5) ;  Ex  parte  Stock  (6).] 

Mr.  Fry,  Q.C.,  and  Mr.  G.  Sanyster  Green,  for  Mr.  Kincaid: — 

Mr.  Kincaid  is  not  liable  to  any  extent ;  or,  if  at  all,  only  to 

the  extent  of  one  share. 

(1)  2  Price,  93.  (4)  Page  1338.  . 

'   (2)  4  D.  F.  &  J.  78,  110, 115.         (5)  Law  Eep.  3  Ex.  15. 

(3)  3  D.  J.  &  S.  367.  (6)  12  W.  K.  814, 994  ;  10  Jiir.  (N.S.)  812. 
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Neither  the  register  of  members  nor  the  subscription  contract  V.-C.  B. 
is  produced.    It  must  be  assumed  that  his  name  is  not  on  either.  1870 

The  construction  of  the  Companies  Act  rather  comes  to  this,  Kinoaid's 
that  its  effect  is  to  deprive  a  man  of  the  ofiSce  of  director,  if  he 
does  not  take  shares. 

Mr.  Kincaid  was,  no  doubt,  constituted  by  the  Act  a  director, 
but  provisionally  only,  until  the  first  ordinary  meeting,  at  which 
the  shareholders  might  either  continue  the  directors  already 
appointed  or  elect  new  ones.  They  did  elect  new  ones,  to  whom 
only  were  shares  allotted.  The  meeting  did,  in  fact,  elect  a  new 
direction,  of  which  Mr.  Kincaid  was  not  a  member. 

A  mere  signature  to  a  document,  without  more,  does  not  amount 
to  a  contract :  Haynes  v.  Haynes  (1)  ;  TothilVs  Case  (2)  ;  Thames 
Tunnel  Company  v.  Sheldon  (3). 

Mr.  Kay,  in  reply : — 

If  this  gentleman  is  a  member  for  one  share,  he  must  be  a 
member  for  twenty-five  shares. 

Did  any  one  ever  hear  of  an  Act  of  Parliament  being  altered  to 
suit  the  terms  of  an  alleged  contract  ? 

It  is  immaterial  whether  Mr.  Kincaid  acted  or  not ;  he  has  not 
fulfilled  the  obligations  imposed  on  him  by  the  statute. 

An  agreement  to  take  shares  is  sufficient  to  make  a  man  a 
contributory. 

The  answer  to  the  argument  that  the  qualification  was  only  for 
those  directors  who  "  should  be  elected  "  thereafter,  is  to  be  found 
in  this,  that  the  qualification  clause  precedes  that  by  which  Mr. 
Kincaid  and  the  three  others  were  appointed. 

The  principle  of  "  holding  out "  also  applies.  Persons  might 
have  been  induced  to  take  shares  on  the  faith  of  these  names  being 
in  the  statute. 

SiE  James,  Bacon,  Y.C.  : — 

In  my  opinion  this  case  must  be  decided  upon  the  Act  of 
Parliament.  Although  it  is  very  useful  and  interesting  to  know 
what  has  been  decided  in  cases  which  have  some  sort  of  analogy  to 
that  which  is  before  the  Court,  I  do  not  think  the  argument  in 

(1)  1  Dr.  &  Sm.  426,  433.  (2)  Law  Kep.  1  Ch.  85. 

(3)  6  B.  &  C.  341. 
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V.-O.  B.    this  case  is  helped  by  the  reference  to  any  of  the  cases  that  have 
1870      been  cited. 

Cincmd's  If  Kincaid's  case  had  been  that  his  name  was  by  some 
abuse  or  misrepresentation  inserted  in  the  Act  of  Parliament, 
there  would  have  been  some  difficulty  in  dealing  with  the  question. 
But  he  makes  no  such  case.  Upon  his  own  statement  he  must  be 
taken  to  have  been  one  of  the  promoters  of  this  Act  of  Parliament. 
The  Act  of  Parliament  enacts : — [His  Honour  read  the  clauses 
extracted  above.] 

Now,  does  it  do  any  violence  to  the  words  of  this  Act  of  Par- 
liament, or  to  the  contract  which  must  have  preceded  it,  to 
say  that  it  was  framed  on  the  footing  of  representations  made 
to  Parliament  by  Mr.  Kincaid  and  others  that  they  desired  to  be 
a  corporation,  that  they  desired  to  have  power  to  carry  on  the  cor- 
poration business  by  means  of  a  direction  consisting  of  four  persons, 
each  holding  twenty-five  shares ;  and,  consequently,  that  the 
Legislature  was  induced  to  confer  powers  on  the  company  upon 
those  terms  and  conditions  only  ?  Mr.  Kincaid' s  own  affidavit 
removes  from  the  case  the  possibility  of  saying  he  must  be  taken 
not  to  have  been  perfectly  conversant  with  and  cognisant  of  every- 
thing that  took  place.  It  is  admitted  that  he  must  be  held  to  be 
a  shareholder  to  the  extent  of  one  share.  That  admission  being- 
made,  as  indeed  it  could  not  be  withheld,  what  guide  has  the  Court 
to  say  in  what  degree  and  how  is  he  a  shareholder  but  by  refer- 
ence to  that  clause  in  his  Act  of  Parliament  ? — for  I  have  a  right  so 
to  consider  it,  being  an  Act  of  Parliament  obtained  by  him  upon 
his  Petition  and  upon  his  evidence.  What  right  have  I  to  say 
that  Mr.  Kincaid,  who  is  constituted  a  director  from  the  time  of 
the  passing  of  the  Act  until  the  first  ordinary  meeting  shall  be  held 
under  it,  is  a  director  with  any  less  than  that  qualification  which 
he  himself  inserted  in  the  statute,  as  being  necessary  to  holding 
the  office  ? 

In  my  opinion,  Mr.  Kincaid  must  be  settled  upon  the  list  of 
contributories  for  twenty-five  shares. 

Mr.  Kay  asked  that  he  might  be  ordered  to  pay  the  costs. 

Mr.  Fry  said  he  understood  this  particular  case  was  selected  to 
represent  all  the  four. 
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Ultimately,  tlie  official  liquidator  not  pressing,  no  order  was    V.-O.  B. 

made  as  to  costs,  except  that  the  official  liquidator  was  to  have  his  1870 

costs  out  of  the  estate.  Kincaid's 

Case. 

Solicitor  for  the  Official  Liquidator :  Mr.  Walter  Webb. 
Solicitor  for  Mr.  Kincaid :  Mr.  G.  S.  Warmington. 


GIRDLESTONE  v.  NORTH  BRITISH  MERCANTILE    n    T.-a  b. 

INSURANCE  COMPANY.  1870 

Pleading — JExceptions  to  Answer — Discovery.  ^' 

In  1862  a  policy  of  assurance  was  granted  upon  the  life  of  A.,  who  about 
the  same  time  went  to  reside  in  India.  On  account  of  A.'s  bad  state  of  health 
an  additional  premium  was  charged,  but  the  Indian  extra  rate  was  not  charged 
by  the  company,  who  alleged  that  they  did  not  know  of  A^s  departure  for  India. 
In  1868,  the  days  of  grace  having  expired,  the  company  declined  to  rein- 
state the  policy  except  upon  the  terms  of  payment  of  the  Indian  extra  rate 
for  the  period  that  had  elapsed  since  the  policy  was  effected,  relying  upon 
the  condition  contained  in  the  policy,  that  it  should  be  void  if  the  assured 
should  go  beyond  Europe  without  obtaining  permission  of  the  directors  on 
payment  of  a  premium  adequate  to  the  extra  risk.  A.  filed  his  bill,  praying 
a  declaration  that  he  was  entitled  to  the  benefit  of  his  policy  upon  payment 
of  the  premium  originally  charged,  with  liberty  to  reside  in  India  without 
extra  premium  ;  and  interrogated  the  company  as  to  their  habit  with  regard 
to  similar  cases  at  the  time  his  policj''  was  issued,  calling  upon  them  to  take 
ten  policies  immediately  preceeding  and  immediately  subsequent  to  the  date 
of  A.'s  policy,  upon  the  lives  of  persons  about  to  start  for  India  in  the  Civil 
Service,  and  to  state  whether  any  such  licenses  and  extra  payments  were 
given  or  made  in  such  cases,  and  the  form  of  the  respective  policies  : — 

Meld,  upon  exceptions  to  answer,  that  the  Defendants  were  bound  to  give 
the  discovery  sought  by  the  interrogatory,  for  the  purpose  of  enabling  the 
Plaintiff  to  establish  the  case  of  conduct  and  waiver  in  similar  cases  raised  by 
the  equity  of  his  bill. 

Exceptions  to  answer. 

On  the  26th  of  December,  1862,  a  policy  was  issued  by  the 
Defendant  company  upon  the  life  of  Plaintiff,  who  went  out  to 
hidia  as  a  civil  servant  within  a  few  days  before  the  policy  was 
actually  issued.  In  ignorance,  as  it  was  alleged,  of  the  Plaintiff's 
departure  for  India,  the  company  had  not  charged  him  with  the 
Indian  extra  rate,  though  an  additional  or  special  premium  was 
charged  on  account  of  the  bad  state  of  Plaintiff's  health.    By  one 
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V.-O.  B.     of  the  conditions  attached  to  the  policy  it  was  stated  that  "  poli- 

1870      cies  shall  become  void  if  the  parties  whose  lives  shall  have  been 

GiRDLESTONE  ^ssured  shall  go  beyond  the  limits  of  Europe,  or  shall  die  on  the 

hiffh  seas  .  .  .  unless  in  each  case  permission  shall  have  been 
North         °  ... 
British     granted  by  the  directors,  which  may  be  obtained  on  paying  a 

I^EECANTIIjE 

Insurance  Co.  premium  adequate  to  the  extra  risk." 

The  premiums  were  regularly  paid  until  1868,  when,  the  days  of 
grace  for  payment  of  the  premium  having  expired,  the  company 
declined  to  reinstate  the  policy  (which  contained  the  usual  condi- 
tion that  the  policy  might  be  reinstated  after  six  months  from  the 
expiration  of  the  days  of  grace  upon  payment  of  the  premium, 
with  interest,  and  proof  satisfactory  to  the  directors  of  the  health 
of  the  assured),  except  upon  the  terms  of  payment  to  them  of  the 
Indian  extra  premium  for  the  years  that  had  elapsed  since  the 
assurance  was  effected,  and  in  a  letter  of  the  24th  of  April,  1868, 
stated :  "  We  do  not  appear  to  have  been  aware  that  your  son 
(Plaintiff)  was  going  immediately  to  India  when  the  insurance 
was  effected,  otherwise  the  Indian  rate  would  of  course  have  been 
charged." 

In  a  subsequent  letter  of  the  11th  of  June,  1868,  the  company 
wrote,  stating  that  on  the  20th  of  November,  1862,  Messrs. 
Hawkins  &  Sylvester  (the  Oxford  creditors  on  whose  behalf  the 
policy  had  been  effected),  "  wrote  to  the  office  intimating  that  Mr. 
Girdlestone  has  obtained  a  Civil  Service  appointment  in  India,  for 
which  he  starts  in  March  next.  This  information  was  no  doubt 
afforded  with  the  view  of  preventing  the  company  making  an 
immediate  charge  for  an  increased  risk,  as  I  need  hardly  observe 
that  extra  premiums  for  foreign  residence  are  never  chargeable 
while  the  parties  are  in  this  country.  I  mean  that  the  extra 
commences  with  the  date  of  departure.  .  .  .  The  policy  issued  had 
indorsed  upon  it  very  distinct  terms  and  conditions  particularly 
referred  to  in  the  body  of  that  document,  and  it  was  there  most 
distinctly  shewn  that  before  Mr.  Girdlestone  could  go  beyond  the 
European  limits,  he  must  obtain  the  necessary  license  and  pay 
the  extra  premium  chargeable  for  the  particular  place  to  which  he 
was  bound.  This  very  clearly-defined  rule  Mr.  G,  ignored  by 
starting  for  India  as  he  did,  and  so  nullified  his  policy." 

The  Plaintiff  charged  that  the  contention  raised  by  the  company 
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in  these  letters  was  entirely  contrary  to  the  truth  and  honour  of    V.-O.  B. 
the  agreement  for  the  insurance  of  the  Plaintiff's  life  and  the  1870 
whole  course  of  conduct  of  all  parties  concerned  in  the  transaction  j  Gikdlestone 
and  in  answer  to  the  allegations  by  the  company  in  the  letter  of  j^o^'^h 
the  11th  of  June,  1868,  that  they  had  been  told,  in  order  to  prevent  British 

1       •  T  n  '  -r^-i  T  n  ^EECANTILE 

the  immediate  charge  for  an  increased  risk,  that  the  Plaintiff  did  InsueanceCo. 
not  start  for  India  until  March,  1863,  the  Plaintiff  insisted  that 
it  w^as  by  mistake,  and  without  his  knowledge,  and  denied  that  he, 
or  any  person  on  his  behalf,  ever  informed  the  company  that  he 
intended  to  remain  in  England  until  March,  1863.  Under  these 
circumstances  the  bill  was  filed  raising  the  case  that  the  company 
well  knew  of  the  residence  of  the  assured  in  India,  and,  with  that 
knowledge,  had  not  charged  him  with  any  extra  rate  beyond  the 
special  premium  already  charged.  A  decla^ration  was  prayed  that 
the  Plaintiff  was  entitled  to  the  benefit  of  his  policy  upon  payment 
of  the  premium  originally  charged,  with  liberty  to  reside  in  India 
without  extra  premium. 

The  interrogatories  contained  the  following  passage  :  "  State 
what  was  the  habit  of  Defendant  company  in  1862  with  regard 
to  similar  cases,  and,  in  particular,  take  twenty  instances  of 
insurances  granted  by  Defendant  company  on  the  lives  of  gentle- 
men about  to  start  for  India  in  the  Civil  Service,  of  which  ten  are 
the  ten  immediately  preceding  the  25th  of  December,  1862,  and  ten 
are  the  ten  immediately  subsequent  thereto ;  and  state  the  date  of 
the  policies  respectively,  and  of  the  departure  from  England  of  the 
gentlemen  whose  lives  were  insured  respectively,  and  whether 
any  such  licenses  or  extra  payments  were  given  or  made  in  the 
respective  cases,  and  what  is  the  form  of  the  respective  policies." 

By  their  first  answer  the  company  had  not  given  the  information 
required  by  this  interrogatory,  but  simply  stated  that,  in  the 
absence  of  any  special  agreement,  it  was  their  habit,  in  cases 
similar  to  the  Plaintiff's,  to  grant  policies  at  the  ordinary  or  at 
a  special  premium  (according  to  the  character  of  the  life),  leaving 
it  to  the  assured  to  give  notice  when  about  to  leave  the  country, 
and  apply  for  permission  of  the  directors  to  do  so  upon  payment  of 
the  extra  premium. 

Upon  argument,  in  July  last,  the  Yice-Chancellor  allowed  an 
exception  for  insufficiency  to  that  portion  of  the  answer. 
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V.-C.  B.        The  Defendant  'company  had  since  put  in  a  further  answer 
1870      declining,  and  submitting  that  they  were  not  bound,  to  take  twenty 
GiRDLESTONE  i^istances  of  insurances  granted  by  them  on  the  lives  of  gentlemen 
North  ^o  start  for  India  (following  the  words  of  the  interrogatory), 

British  or,  in  fact,  to  set  forth  any  such  particulars  or  give  any  such 
Insurance  Co.  discovery  as  sought  by  such  interrogatory. 

The  Plaintiff  had  again  set  down  his  original  exception. 

Mr.  Wintle  (Mr.  Kay,  Q.C.,  with  him),  in  support  of  the 
exception : — 

The  question  in  the  suit  is  not  as  to  the  interpretation  of  a 
written  document,  but  one  of  conduct,  viz.,  whether  there  has  been 
a  waiver  by  the  company  of  the  condition  annexed  to  the  policy, 
and  whether  it  is  one  which  is  not  generally  enforced ;  and  for 
this  purpose  it  is  essential  that  the  Plaintiff  should  know  what 
was  the  practice  of  the  company,  at  the  time  when  his  policy  was 
granted,  in  similar  cases.  The  information  sought  by  the  inter- 
rogatory being,  therefore,  pertinent  to  the  case  made  by  the  bill, 
and  founded  upon  the  general  allegations  of  the  bill,  the  De- 
fendants are  bound  to  answer,  although  the  interrogatory  is  not 
founded  on  any  specific  allegation :  M'Garel  v.  Moon  (1) ;  Marsh 
V.  Keith  (2).  [He  also  cited  Bossiter  v.  Trafalgar  Life  Assurance 
Association  (3).] 

Mr.  Wiclcens,  and  Mr.  Bavey,  for  the  Defendants  : — 

The  bill  is,  in  reality,  filed  for  the  rectification  of  a  contract 
entered  into  with  the  Plaintiff,  his  case  being  that  we  agreed  to 
grant  him  a  policy  at  an  extra  premium  for  residence  abroad, 
while  it  is  stipulated  by  his  policy  that  it  shall  be  void  on  residence 
beyond  the  limits  of  Euroj)e  without  licence  from  the  directors. 
The  Plaintiff  is  not  entitled  to  interrogate  us  as  to  policies  granted 
to  other  people.  Although  it  is  not  necessary  to  have  a  special 
allegation  in  the  bill  on  which  to  found  the  interrogatory,  yet  the 
interrogatory  must  be  pertinent  to  some  part  of  the  case  alleged. 
But  there  is  nothing  in  the  bill  upon  which  to  ground  the  interro- 
gatory as  to  the  habit  of  the  company ;  and  further,  as  each  policy 

(1)  Law  Eep.  10  Eq.  22.  (2)  1  Dr.  &  Sm.  342. 

(3)  27  Beav.  377. 
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is  a  special  contract,  his  case  cannot  be  affected  by  policies  granted    V.-O.  B. 
to  other  people.  In  asking  us  for  this  information,  the  Plaintiff  is,  1870 
in  truth,  asking  us  to  set  out  the  evidence  by  which  we  mean  to  giedlestone 
support  our  case  at  the  hearing ;  and,  as  in  the  patent  cases,  the  j^okth 
Plaintiff  has  no  ridit  to  a  discovery  of  the  particulars  or  instances  Beitish 
on  which  the  Defendants  rely,  or  to  compel  them  to  furnish  him  Insueance  Co. 
with  the  names  of  the  witnesses  whom  they  intend  to  produce  to 
establish  their  case :  Daw  v.  Eley  (1)  ;  Bovill  v.  Smith  (2). 

Mr.  Wintle,  in  reply. 


Sir  James  Bacon,  Y.C.  : — 

I  must  say  I  think  this  matter  remains  exactly  as  it  was  when 
the  exceptions  were  last  argued.  The  most  important  objection 
made  on  behalf  of  the  Defendants  is,  that  there  is  no  suflScient 
allegation  or  charge  on  which  this  interrogatory  is  founded.  I 
think  there  is.  I  think  that  the  allegation  in  the  bill  is  sufficient 
for  the  purpose,  stating,  as  it  does,  the  Plaintiff's  equitable  case, 
first,  upon  the  agreement,  then  upon  the  right  to  rectify,  and  then 
introducing  the  statement  of  the  Defendants  contained  in  their 
letter,  which  expresses  their  grounds  of  defence. 

By  the  30th  paragraph  in  the  bill  the  Plaintiff  charges  that  the 
contention  raised  by  the  letter  of  the  24th  of  April,  1868,  and  the 
letters  subsequently  written  on  behalf  of  the  Defendant  company, 
is  entirely  contrary  to  the  truth  and  honour  of  the  said  agreement 
for  the  insurance  of  his  life  and  the  whole  course  of  conduct  of  all 
parties  concerned  in  the  transaction.  Part  of  that  course  of  con- 
duct, he  might  have  said  much  more  distinctly,  was  to  be  proved 
by  the  way  in  which  they  had  entered  into  policies  of  assurance 
with  other  persons  situated  as  the  Plaintiff  was,  the  contract  being 
the  same  in  all  those  cases.  That  is  not  distinctly  alleged  ;  but  it 
is  enough  if  there  is  in  the  bill,  and  in  the  equities  suggested  by 
the  bill,  a  sufficient  statement  to  require  the  answer  which  these 
exceptions  desire  to  have.  I  think,  therefore,  the  first  objection, 
that  there  is  nothing  in  the  bill  on  which  the  interrogatory  is 
founded,  is  not  to  be  sustained. 

The  other  ground  on  which  the  discovery  is  refused  is,  that  it 
(1)  2  H.  &  M.  725.  (2)  Law  Eep.  2  Eq.  459. 
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V.-C.  B.    would  be  extorting  from  the  Defendants  the  evidence  of  their  case. 

1870       But  they  do  not  insist  that  they  can,  by  the  instances  which  are 

GiRDLESTONE  J'G^luired  by  the  interrogatory,  prove  their  case,  nor  is  it  in  the 

North     ^^^ture  of  things  that  they  could.    They  stand  upon  the  policy  as 

British  it  appeared,  and  they  put  the  Plaintiff  to  prove  the  circumstances 
I^Iercantile 

Insurance  Co.  under  which  he  says  the  literal  construction  of  tlie  policy  should 
not  prevail. 

The  patent  cases  which  have  been  referred  to  have  no  application 
whatever,  in  my  opinion,  to  the  present  case ;  because  there,  if  the 
discovery  had  been  given  or  compelled,  it  might  have  required  the 
Defendant  to  set  that  out  in  the  shape  of  a  statement  wdiich  he 
would  afterwards  have  a  right  to  prove  in  evidence,  and  which 
might  be  unfairly  disclosing  his  case. 

They  are  not  asked,  in  truth,  to  do  anything  of  that  nature  here. 
The  Plaintiff  means,  I  suppose,  if  tlie  bill  stands  as  it  does  now,  to 
rely  upon  and  to  prove  that  the  whole  course  of  conduct  of  both 
parties  is  inconsistent  with  the  allegation  set  up  in  that  letter, 
which  letter  is,  in  fact,  the  answer.  The  answer  does  not  go 
further  than  that.  Why  is  he  not  entitled  to  the  discovery  ?  If 
evidence  of  the  course  of  conduct  is  not  contained  in  the  books  of 
the  company  he  is  not  entitled  to  the  discovery.  What  he  asks 
for  is  only  a  transcript  from  their  books,  or  a  statement  from  their 
books  that  they  did  in  ten  instances  before  and  in  ten  instances  after 
enter  into  similar  contracts  with  certain  other  persons  in  similar 
cases. 

I  cannot  conceive  that  that  is  disclosing  any  portion  of  their 
defence,  or  is  any  such  defence  as  the  Court  protects  them  from 
giving  discovery  of. 

The  objection  that  if  the  Plaintiff  has  a  right  to  ask  for  ten  he 
may  ask  for  a  hundred,  which  would  be  very  unreasonable,  is 
answered  by  the  observation  that  if  he  had  asked  for  a  hundred, 
or  for  a  great  number  of  instances,  it  would  have  been  for  the 
Court  to  say  whether  that  was  reasonable  or  not.  I  cannot  say 
that  what  he  has  asked  is  not  reasonable.  When  this  cause 
comes  to  be  heard,  and  when  the  onus  is  upon  the  Plaintiff  to 
prove  what  the  whole  course  of  conduct  of  the  parties  to  this 
agreement  was,  if  he  can  then  shew  that  in  certain  instances  before, 
and  in  certain  instances  after,  that  course  of  conduct  on  which 
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lie  relies  has  prevailed  between  the  present  company  and  other  V.-O.  B. 

parties,  he  has  a  right  to  submit  that  to  the  judgment  of  the  1870 

Court ;  but  he  cannot  raise  that  question  if  the  Defendants  are  at  Gikdlestone 

liberty  to  withhold  the  disclosure  which  he  now  requires.  nokth 

As  well  as  I  can  recollect,  the  substance  of  all  that  has  been  British 

I^Ie  R  C  AN  TILiE 

now  said  was  said  upon  the  former  argument.    I  then  thought  Insueance  Co. 

that  the  Plaintiff  was  entitled  to  have  the  discovery  which  he  " 

required  ;  and  although  I  declined,  as  it  was  right  in  my  judgment 

that  I  should  decline,  to  prescribe  to  the  Defendants  the  manner 

in  which  they  ought  to  answer,  yet  I  thought  then  that  they  had 

not  sufficiently  answered,  and  I  think  so  still.    These  exceptions 

must  therefore  be  allowed. 


Solicitors :  Mr.  J.  Girdlestone ;  Sir  Wm,  Brake, 
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i    0.  J.  B.  Ex  ^parte  BIKMINGHAM  GASLIGHT  AND  COKE 

1870  COMPANY. 
Nov.  14, 21.  In  re  ADAMS. 

Bankrwptcy  Act,  1869,  ss.  95, 125,  126 — Distress — Seizure  and  Sale — Distinction 
hetween  Liquidation  hy  Arrangement  and  Composition  with  Creditors, 

Distress  under  a  statutory  power,  levied  by  a  gas  company  against  the 
goods  of  a  debtor,  who,  on  the  day  of  but  after  the  seizure,  filed  a*  Petition  for 
liquidation  by  arrangement,  and  obtained  an  ex  parte  injunction  restraining 
the  sale  of  the  goods  seized.  At  the  first  meeting  of  creditors  a  composition 
under  the  126th  section  of  the  Bankruptcy  Act,  1869,  was  resolved  upon  by 
the  requisite  majority  of  creditors,  and  the  resolution  was  afterwards  duly 
confirmed  and  registered.  Subsequently,  on  the  application  of  the  debtor, 
the  order  appealed  from  was  made,  directing  the  company  to  deliver  up  the 
goods  seized  by  them  under  the  distress : — 

Held,  that  the  order  must  be  discharged. 

Cases  of  liquidation  by  arrangement  under  sect.  125,  and  composition  with 
creditors  under  sect.  126,  distinguished. 

This  was  an  appeal  from  an  order  made  by  the  Eegistrar  of  the 
County  Court  of  Warwiehshire,  held  at  Birmingham,  directing  the 
Birm^ingham  Gaslight  and  Coke  Company  to  deliver  up  certain 
goods  seized  by  them  under  a  statutory  power  of  distress.  Under 
the  58th  section  (1)  of  the  Birmingham  Gas  Act,  1855,  and  the 
138th  section  (2)  of  the  Lands  Clauses  Consolidation  Act,  1845  (in- 
corporated with  the  special  Act),  the  [company  had  power  to  levy 
by  distress  and  sale  sums,  the  amount  of  which  should  be  undis- 

(1)  Sect.  58  of  the  Birmingham  Oas        *'  Where,  in  this  or  the  special  Act, 
Act,  1855,  is  as  follows : —  or  any  Act  incorporated  therewith,  any 

"  All  sums  of  money  due  to  the  sum  of  money,  whether  in  the  nature* 

company  for  the  supply  of  gas  or  for  of  penalty,  costs,  or  otherwise,  is  di- 

the  hire  or  fixing  of  metres  or  fittings,  rected  to  be  levied  by  distress,  such 

and  all  damages,  costs,  and  expenses  sum  of  money  shall  be  levied  by  dis- 

by  this  Act  or  any  Act  incorporated  tress  and  sale  of  the  goods  and  chattels 

herewith  directed  to  be  paid,  and  the  of  the  party  liable  to  pay  the  same  ; 

amount  of  which  shall  not  be  disputed,  and  the  overplus  arising  from  the  sale 

may  be  levied  by  distress ;  and  any  of  such  goods  and  chattels,  after  satis- 

justice,  on  application,  shall  issue  his  fying  such  sum  of  money  and  the 

warrant  accordingly."  expenses  of  the  distress  and  sale,  shall 

(2)  Sect,  138  of  the  lands  Clauses  be  returned,  on  demand,  to  the  party 
Consolidation  Act,  1845,  is  as  follows : —  whose  goods  shall  have  been  distrained.'* 
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puted,  and  which  should  be  due  to  them  for  the  supply  of  gas,  &c.     C.  J.  B. 
Adams  was  indebted  to  the  company  for  gas  supplied  to  him,  and  1870 
the  company,  under  their  statutory  power,  on  the  29th  of  J uly,  1870,  p^rie 
obtained  a  warrant  of  distress  and  seized  the  goods  in  question,  Q^^^^^^^jy 
and  removed  them  for  the  purpose  of  sale.    On  the  same  day,  but 
after  the  seizure,  Adams  filed,  in  the  County  Court  of  Warwick- 
shire,  a  Petition  for  liquidation  by  arrangement  under  the  125th 
section  of  the  Banhruptey  Act,  1869,  in  Form  106,  and  obtained  from 
the  Eegistrar,  and  served  on  the  Appellants,  an  ex  j^arte  injunction 
restraining  the  sale  of  the  goods.  At  the  first  meeting  of  creditors, 
held  on  the  15th  of  August,  1870,  the  'proceedings  took  the  form 
of  a  composition  under  sect.  126,  and  a  resolution  (duly  confirmed 
at  a  subsequent  meeting  on  the  25th  of  August  and  registered)  to 
accept  a  composition  of  5s.  in  the  pound  was  passed.    The  Appel- 
lants appeared  as  creditors  in  the  lists  furnished  by  the  debtor, 
but  they  declined  to  accept  the  composition  or  restore  the  goods. 
The  County  Court,  on  the  application  of  the  Kespondent,  on  the 
20th  of  September,  1870,  made  the  order  appealed  from. 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Finlay  Knight^  for  the  Appellants, 
the  Birmingham  Gas  Company  : — 

We  are  secured  creditors  ;  but  this  is  not  an  execution  within 
the  meaning  of  sect.  95,  sub-sect.  3  of  the  Banhru^tcy  Act,  1869, 
and  does  not  require  the  protection  of  that  section.  And  the  cases 
of  In  re  Gwynn  (1),  In  re  Norton  (2),  and  In  re  Skinner  (3),  decided 
in  this  Court,  do  not  apply.  The  Eegistrar  considered  the  protec- 
tion clause  and  these  cases  applicable.  There  is  nothing  in  the 
Act  of  1869  to  take  away  our  security,  which  is  a  statutory  pledge, 
and  not  an  execution  :  Gilbert  on  Distress  (4).  Even  if  this  dis- 
tress were  an  execution  within  the  meaning  of  the  word  in  sect.  95, 
it  would  be  valid,  for  these  are  proceedings  for  composition  and 
not  for  liquidation  by  arrangement,  and  the  two  are  wholly  dif- 
ferent. Under  proceedings  for  composition  no  trustee  is  appointed, 
and  there  is  no  person  in  whom  the  property  of  the  debtor  vests,, 
as  in  cases  of  liquidation  by  arrangement  or  bankruptcy.  The 
secured  creditor  is  entitled,  notwithstanding  bankruptcy,  unless 


(1)  Law  Eep.  10  Eq.  419. 

(2)  Ibid.  425. 


(3)  Law  Eep.  10  Eq.  432. 

(4)  4th  Ed.  p.  3. 
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0.  J.  B.     there  is  some  special'  provision  in  the  Bankruptcy  Act  to  the  con- 
1870       trary :  Parsons  v.  Lloyd  (1).    There  is  no  such  provision  here, 
Ex  parte    there  being  no  section  in  the  Act  of  1869  corresponding  with 


G=.™  ^ect;  184  of  12  &  13  Vict,  c. 


106. 


Coke 
Company. 

In  re 
Adams. 


Mr.  Beed,  for  the  Eespondent : — 

There  is  no  distinction  between  this  distress  and  an  execution ; 
and  if  there  were,  the  Court  has  power,  by  sect.  13,  to  restrain 
proceedings  in  any  execution  or  "  other  legal  process  "  against  the 
debtor.  The  Petition  is  in  Form  106,  and  the  bankrupt  thereby 
declares  his  inability  to  pay  his  debts.  The  filing  such  a  Petition 
is  an  act  of  bankruptcy :  In  re  Jones,  before  your  Honour  on 
Feb.  25,  1870;  and  therefore  invalidates  this  execution,  since  it 
has  not  been  completed  by  sale.  And  the  principle  of  Edwards  v. 
Bcarsbrooh  (2)  does  not  apply;  and  if  it  did,  that  case  has  been 
overruled  by  Edwards  v.  Gabriel  {^).  Under  sect.  126  there  is  no 
clause  divesting  the  debtor's  property,  as  in  the  case  of  liquidation 
by  arrangement,  but  sub-sect.  7  of  sect.  126  is  as  follows : — 

"  The  provisions  of  a  composition  accepted  by  an  extraordinary 
resolution  in  pursuance  of  this  section  shall  be  binding  on  all  the 
creditors  whose  names  and  addresses,  and  the  amount  of  the  debts 
due  to  whom  are  shewn  in  the  statement  of  the  debtor,  produced 
at  the  meetings  at  which  the  resolution  has  passed,  but  shall  not 
affect  or  prejudice  the  rights  of  any  other  creditors." 

In  this  case  the  company  were  included  in  the  statement  of  the 
debtor,  and  they  are  bound  by  the  resolution  to  compound.  In 
principle  there  is  no  difference  between  liquidation  by  arrangement 
and  composition.  In  liquidation  the  trustee  is  responsible  for 
the  distribution  of  the  debtor's  estate,  in  composition  the  debtor 
himself  is  responsible. 


Mr.  Be  Gex,  in  reply. 


Nov.  21.  Sir  James  Bacon,  C  J.,  after  stating  the  facts  and 
the  order  appealed  from,  continued : — 

The. great  difference  between  cases  of  liquidation,  where  the 

(1)  Law  Eep.  1  Ex.  307,  n.  (3)  30  L.  J.  (Ex.)  245 ;   31  Ibid. 

(2)  32  L.  J.  (Q.  B.)  45.  (Ex.)  113. 
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creditors  have  resolved  that  their  debtor's  affairs  are  to  be  liqui-     C.  J.  B. 
dated  by  arrangement,  and  not  in  bankruptcy,  and  cases  in  which  1870 
creditors  hare  resolved  to  accept  a  composition  in  satisfaction  of    ;ex  parte 
their  debts,  must  in  all  cases  be  observed.    The  rights  of  the  rlT^n^^'^^r. 

'  o  LtASLIGHT  ani> 

debtor  and  his  creditors  are  wholly  different  in  the  two  cases. 
Both  are  initiated  by  a  Petition  tiled  by  the  debtor,  stating  his 
inability  to  pay  his  debts.    At  that  time  it  is  uncertain  whether 
the  liquidation  will  or  will  not  be  effected  by  means  of  the  appoint- 
ment of  a  trustee  and  the  distribution  among  the  creditors  of  the 
whole  of  the  creditor's  estate,  with  all  the  powers  and  provisions, 
which Jare  enacted  respecting  bankruptcy,  and  it  is  at  the  option 
of  the  requisite  majority  of  creditors,  at  a  meeting  duly  convened, 
to  determine  whether  the  estate  shall  be  so  distributed  and  dealt 
with  or  not.    And  to  this  state  of  things  the  ,125th  section  and 
the  rules  applicable  to  that  section,  relate.    But  it  is  also  in  the 
power  and  at  the  option  of  the  creditors,  under  the  126th  section, 
at  a  like  meeting,  to  resolve  that,  instead  of  exercising  the  powers 
conferred  upon  them  by  sect.  125,  they  will,  "  without  any  pro- 
ceedings in  bankruptcy,"  accept  a  composition  in  satisfaction  of 
their  debts,  and  thereupon  machinery  is  provided  by  the  statutes 
and  the  rules  for  giving  effect  to  such  composition.    Until  at  the 
meeting  of  the  creditors  it  has  been  determined  by  their  resolution 
whether  the  proceedings  shall  be  under  the  125th  or  the  126th 
sections,  it  would  be  quite  right  that  an  injunction  should  be 
granted,  restraining  any  creditor's  process  against  the  debtor's 
person  or  estate  (as  was  properly  granted  in  this  case) ;  but  when 
once  such  a  resolution  has  been  passed  as  would  make  it  im- 
proper to  appoint  a  trustee,  the  sub-sects.  5  and  7  of  sect.  125 
are  inapplicable.    The  property  of  the  debtor  is  not  taken  from 
him  nor  vested  in  a  trusi  ee ;  it  is  not  "  distributed  in  the  same 
manner  as  in  bankruptcy."    On  the  contrary,  the  debtor  is  left  in 
the  possession  of  his  assets  for  the  very  purpose,  it  may  be,  of 
enabling  him  to  fulfil  the  engagement  he  has  entered  into  with 
his  creditors  to  pay  them  the  stipulated  composition.    The  terms 
agreed  to  are  binding  upon  all  the  creditors,  may  be  embodied  in 
a  deed  and  secured  by  covenants,  if  the  creditors  so  will,  and  may 
be  enforced  by  the  Court,  as  any  order  of  the  Court  may  be.  But 
there  is  no  power  in  this  latter  case  to  deprive  secured  creditors 
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C.  J.  B.     of  their  securities,  no  relation  of  title  to  any  act  of  bankruptcy 


Coke  dition  on  which  they  have  asrreed  to  accept  the  composition.  It  is 
j,^  because  these  considerations  do  not  seem  to  have  been  presented 
^^^s-  to  the  learned  Eegistrar,  by  whom  the  order  appealed  from  was 
made,  that  the  matter  has  miscarried.  The  argument  before  him, 
as  I  understand  from  the  statements  which  have  been  made  to  me 
on  this  occasion,  was  urged  as  if  the  debtor,  on  whose  behalf  the 
application  was  made,  was  possessed  of  all  the  rights  which  a 
trustee,  duly  appointed  under  the  125th  section,  would  have  had. 
Keference  seems  to  have  been  made  to  the  cases  In  re  Gwynn  (1), 
In  re  Norton  (2),  and  In  re  Shinner  (3),  recently  decided  in  this 
Court.  I  adhere  in  every  respect  to  those  decisions  and  to  the 
principles  which  I  endeavoured  there  to  explain,  as  governing  the 
administration  of  the  law  established  by  the  BanJcruptey  Act  of 
1869 ;  but  in  each  of  those  cases  the  sole  question  was  as  to  the 
rights  of  a  trustee  in  whom,  under  the  125th  section,  was  vested  the 
whole  estate  of  the  debtor,  upon  trust  to  recover  and  distribute  such 
estate  in  the  same  manner  as  in  bankruptcy.  No  such  principle 
is  applicable  to  the  case  before  me,  and  I  am  therefore  of  opinion 
that  the  order  appealed  from  must  be  discharged,  and  as  the 
application  made  by  the  debtor  to  the  Court  at  Birmingham  was 
in  itself  not  less  unreasonable  than  it  was  unsustainable  in  law,  I 
direct  the  debtor,  who  is  the  Eespondent,  to  pay  to  the  Appellant 
the  costs  of  the  appeal. 

Order  discharged.  Eespondent  to  pay  the  costs  of  the  appeal 
and  of  the  application  to  the  Court  below. 

Solicitors  for  the  Appellants :  Messrs.  Burton,  Yeates,  &  Hart, 
agents  for  Messrs.  Tyndall,  Johnson,  &  Tyndall,  Birmingham, 

Solicitors  for  the  Eespondent :  Messrs.  Beere  &  Bourne,  agents 
for  Mr.  W,  E.  Fallows,  Birmingham, 


(1)  Law  Eep.  10  Eq.  419. 


(2)  Law  Rep.  10  Eq.  425. 


(3)  Law  Rep.  10  Eq.  432. 
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Ex  ^arte  ALLEN.    Ex  ^arte  PAGE. 
In  re  MIDDLETOK 


C.  J.  B. 


1870 


Bankruptcy  Act,  1869 — Bills  of  Sale — Priority. 


Dec.  5. 


A.  and  P.  were  eacli  of  them  holders  of  a  bill  of  sale  on  the  same  part  of 
a  non-trader's  property.  A.'s  security  was  dated  the  10th  of  February,  1870, 
and  registered  on  the  2nd  of  March,  1870.  P.'s  was  dated  the  28th  of 
February,  1870,  and  registered  on  the  18th  of  March,  1870.  P.  had  no 
notice  of  A.'s  bill  of  sale  at  the  date  of  his  own,  and  took  possession  before  he 
received  notice.  On  the  4th  of  April  A.  gave  notice  of  his  charge,  but 
notwithstanding  this  P.  proceeded  to  sell  the  goods.  After  the  seizure,  and 
before  the  sale,  the  debtor  was  adjudicated  bankrupt : — 

Held,  that  the  fact  that  P.  had  been  the  first  to  take  possession  did  not 
give  him  priority  over  A.,  and  that  the  latter  was  entitled  to  the  first  charge 
upon  the  proceeds  of  the  sale. 

These  were  two  appeals  from  an  order  of  the  2nd  of  September, 
1870,  made  by  tbe  Eegistrar  of  the  County  Court  of  Oxfordshire, 
held  at  Banhury. 

On  the  10th  of  February,  1870,  Middleton,  who  was  a  farmer, 
and  therefore  a  non-trader  {Bankruptcy  Act,  1869,  sch.  1),  executed 
a  deed,  by  which  he  assigned  all  his  furniture,  farming  stock,  and 
effects  to  Allen,  in  consideration  of  a  sum  of  £340,  then  due,  and 
a  present  advance  of  £50.  This  deed  was  registered  as  a  bill  of 
sale  on  the  2nd  of  March,  1870,  and  contained  a  power  for  Allen 
to  enter,  if  necessary,  by  force,  and  to  seize  and  sell  the  property 
at  any  time.  On  the  28th  of  February  the  sheriff  was  in  posses- 
sion of  Middleton's  effects,  and  on  that  day,  in  consideration  of 
the  payment  by  Page  of  the  sum  due  to  the  sheriff  (£752)  and 
of  £375  then  owing  to  Page,  Middleton  executed  a  second  bill 
of  sale  between  himself  of  the  one  part  and  Page  of  the  other 
part,  as  security  for  the  payment  to  the  latter  of  the  total  sum 
of  £1127,  with  interest,  and  this  deed  was  registered  on  the  18th 
of  March. 

Page,  at  the  date  of  his  own  security,  had  no  notice  of  Allen's. 

The  two  deeds  comprised  the  same  property,  and  contained 
similar  provisions  and  powers,  except  that  Page  had  no  express 
power  to  take  possession  by  force. 
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C.  J.  B.        On  the  21st  of  March,  1870,  Fage^  being  still  without  notice  of 

1870      Aliens  security,  took  possession. 
Exparte       The  act  of  bankruptcy  (a  declaration  of  insolvency  by  the 
Allen.     bankrupt)  took  place  on  the  4th  of  April,  and  the  adjudication  on 
^AGK  ^    the  following  day.    Allen  gave  notice  of  his  prior  claim  to  Page 
In  re      on  the  4th  of  April,  but  notwithstanding  that  the  latter  proceeded  to 

  ' '  sell  the  goods,  which  realised  a  sum  of  £477  3s.  4<^.  Allen  brought 

an  action  for  £390  (the  amount  secured  by  his  bill  of  sale)  against 
Page,  who  thereupon  applied  for,  and  obtained  from  the  Kegistrar 
of  the  County  Court,  an  injunction  restraining  the  action ;  the 
proceeds  of  the  sale  were  paid  into  Court,  and  subsequently  the 
order  appealed  from,  which  declared  both  the  bills  of  sale  void  as 
against  the  trustee  under  the  bankruptcy,  was  made. 

[The  arguments  were  chiefly  upon  the  question  as  to  the  validity 
of  the  bills  of  sale  ;  but  since  the  Chief  Judge  decided  that,  upon 
the  facts,  the  bills  were  valid,  it  is  immaterial  to  state  the  argu- 
ments  on  this  point.] 

Mr.  E.  U.  Bullen,  for  the  Appellant  AUen,  in  support  of  the  first 
bill  of  sale,  contended  that  the  legal  title  to  the  goods  was  in  his 
client  at  the  time  of  the  sale,  and  that  nothing  had  been  done 
which  could  deprive  him  of  the  first  claim  upon  the  fund  in  Court. 

Mr.  Be  Gex,  Q.C.,  for  the  Appellant  Page,  argued  that  Page 
was  entitled  to  priority,  because  by  taking  possession  before  Allen 
he  had  used  superior  diligence.  A  person  who  contracts  for  an 
interest  in  personal  property  must  complete  his  title  by  possession  ; 
or,  in  the  case  of  a  chose  in  action,  by  giving  notice  of  his  interest, 
and  for  this  reason,  "  a  bond  fide  incumbrancer  upon  such  property, 
who  is  without  notice  of  a  prior  charge,  and  obtains  possession,  or 
gives  notice  of  his  own  charge  to  the  person  who  has  the  legal 
interest  in  or  control  over  the  property,  shall  generally  be  pre- 
ferred to  earlier  claimants,  Avho  have  not  taken  possession  or  who 
have  given  later  or  no  notice,  even  though  the  holder  of  the 
property  have  by  other  means  acquired  notice  of  the  earlier 
claim :"  Fisher  on  Mortgages  (1) ;  Daniel  v.  Bussell  (2).  A  bill  of 
sale  need  not  be  registered  for  twenty-one  days  as  against  assignees 
(1)  2nd  Ed.  s.  1253.  (2)  14  Ves.  393. 
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iu  bankruptcy  and  creditors,  but  as  against  another  bill-holder,  if  C.  J.  B. 
the  grantee  of  tlie  security  of  earlier  date  does  not  do  all  he  can  1870 

to  give  gotice  of  it,  L  e.,  register  it,  before  the  second  creditor  Ex parte 

advances  his  money,  and  the  second  creditor  is  the  first  to  obtain  Allen. 

possession,  the  latter  is  entitled  to  priority.    Here  Allen  did  not  Fage!^ 
register  until  the  last  moment,  and  did  not  take  possession  ;  Page      In  re 

1  ^    ^  •  -1  •  1    T  1      n    1  i  i  MiDELETON. 

advanced  his  money  without  notice,  and  did  all  he  could  to  per-   

feet  his  security  by  registration  and  taking  possession';  therefore 
his  claim  ought  to  be  allowed  in  preference  to  Aliens :  Dearie  v. 
Hall  (1)  ;  Bicliards  v.  James  (2). 

Mr.  Bagleiji  for  the  trustee  in  bankruptcy,  contended  that  both 
the  bills  of  sale  were  acts  of  bankruptcy,  and  void. 

Mr.  E,  TJ.  Bullen,  and  Mr.  De  Gex,  replied. 


Sir  James  Bacon,  C.J. : — 

The  facts  do  not  justify  the  conclusion  that  the  bills  of  sale  were 
acts  of  bankruptcy.  As  to  the  question  of  priority,  I  know  no 
principle  which  Avould  require  Allen  to  have  taken  possession  in 
order  to  perfect  his  title  against  Fage.  The  Bills  of  Sale  Act 
(17  &  18  Yict.  c.  36,  s.  1),  seems  to  assume  that  bills  of  sale  are 
good  against  all  the  world,  and  only  makes  them  void,  if  not 
registered  in  time,  as  against  assignees  in  bankruptcy  and  execu- 
tion creditors.  Here  Aliens  bill  was  registered  in  time,  and  there 
was  nothing  to  assign  to  Page  except  what  might  remain  of  the 
property  after  Aliens  claim  had  been  satisfied.  Betw^een  Allen  and 
Page  this  is  a  question  strictly  of  their  legal  rights,  and  Page 
could  not  have  filed  a  bill  to  restrain  Aliens  action.  The  case  of 
Dearie  v.  Sail  relates  only  to  clioses  in  action.  Daniel  v.  Bus- 
stll  (3)  is  directly  adverse  to  Mr.  De  Gexs  contention.  The  charges 
of  both  Appellants  are  good  as  against  the  trustee,  and  Allen  is 
entitled  to  have  his  debt  discharged  out  of  the  fund  in  Court,  and 
what  remains  after  that,  will  go  towards  the  satisfaction  of  Pages 
claim.  I  cannot  give  Allen  the  costs  of  the  action  in  which  he  was 
restrained. 


(1)  3  Euss.  1,  22,  23.  (2)  Law  Rep.  2  Q.  B.  285. 

(3)  14  Ves.  393. 
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C.  J.  B.        Order  discharged.    Costs  of  all  parties  to  be  the  first  charge  on 
1870      the  fund. 


a'lle?.^        Solicitors  for  Allen  :  Messrs.  B.  M.  &  F.  Lowe,  agents  for  Mr.  T. 
Ex  parte    Pain,  Banbury. 
Page.         Solicitors  for  Page :  Messrs.  MacJceson  &  Co.,  ao^eats  for  Mr.  /. 
MiDDLETON.  Kilby,  Banbury. 

Solicitors  for  the  trustee  :  Messrs.  Hayes,  Twisden,  &  Co.,  agents 
for  Mr.  J.  B.  Looker,  Banhury. 
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TEALL  V.  WATTS.  M.  R. 

1871 

Practice — Partition — Sale — Prayer  for  Partition — Party  out  of  Jurisdiction — 

Form  of  Decree—Partition  Act,  1868  (31  &  32  Vict.  c.  40),  ss.  3,  9.  Jan.  14. 

In  a  suit  for  a  sale  under  the  Partition  Act,  1868,  the  bill  ought  to  pray 
for  partition  as  well  as  sale ;  semUe  : 

An  immediate  decree  for  sale  may  be  made,  although  one  of  the  parties 
interested  is  out  of  the  jurisdiction ;  but  the  decree  must  be  served  on  the 
absent  party  before  the  sale  is  proceeded  with ;  and,  semhle,  advertisement  of 
the  decree  in  a  newspaper  is  not  sufficient  service. 

This  was  a  suit  by  one  of  numerous  tenants  in  common  of  real 
estate  for  a  sale  of  the  property  under  the  Partition  Act,  1868. 
The  bill  did  not  pray  for  partition. 

All  the  parties  interested  were  before  the  Court,  except  one, 
who  was  believed  to  be  resident  in  Central  America. 

Mr.  Jessel,  Q.C,  (Mr.  C.  A.  Holmes  with  him),  for  the  Plaintiff:— 

The  Partition  Act,  1868,  s.  3,  only  enables  the  Court  to  decree 
a  sale  in  a  suit  for  partition,  where  if  the  Act  had  not  been  passed, 
a  decree  for  partition  might  have  been  made.  The  bill  does  not 
pray  for  partition,  and  a  question  may  be  raised  whether  the  Court 
has  jurisdiction ;  we  therefore  propose  to  amend  the  prayer. 

The  Master  of  the  Rolls  : — I  think  the  bill  had  better  be 
amended,  and  I  give  leave  for  that  purpose. 

Mr.  Jessel: — On  the  bill,  as  amended,  we  propose  to  take  a  decree 
for  an  immediate  sale. 

Mr.  Swanston,  Q.C.  (Mr.  Buchanan  with  him),  for  one  of  the 
Defendants,  proposed  that  the  course  adopted  in  Peters  v.  Bacon  (1) 
should  be  followed,  viz.,  that  an  immediate  decree  for  sale  should 
be  made,  and  that  notice  of  the  decree  should  be  given  to  the 
absent  party  by  advertisement,  with  liberty  to  apply  in  Chambers 
as  to  proceeding  with  the  sale  if  he  should  not  come  in  after  the 
appearance  of  the  advertisements. 

(1)  Law  Rep.  8  Eq.  125. 
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M.  E.  Mr.  Jessel: — The  difficulty  in  tliat  is,  tliat  sect.  9  of  the  Act 
1871  requires  the  decree  to  be  served  on  absent  parties  ;  and  advertise- 
t2all  ment  in  a  newspaper  is  not  service.  In  Silver  v.  Uddll  (1)  and 
Watts  Surry  V.  Hurry{2),  Yice-Chancellor  James  held  that  service  was 
  necessary. 

Mr.  J.  T.  Humjphry,  for  a  Defendant,  submitted  that  the  decree 
ought  not  to  direct  an  immediate  sale,  but  inquiries  only. 

Mr.  Lindley,  for  another  Defendant. 

LOED  KOMILLY,  M.K. : — 

I  doubt  whether  an  advertisement  alone  would  do,  unless  you 
could  shew  that  the  advertisement  was  brought  to  the  notice  of 
the  party.  I  think  I  can  make  a  decree  for  sale,  and  the  Plaintiff 
can  then  apply  at  Chambers  as  to  service  of  it  on  the  party  out  of 
the  jurisdiction. 

Solicitors  :  Messrs.  Stuart  &  Massey ;  Messrs.  Williamson,  Hill, 
Co.  ;  Mr.  Broolce ;  Messrs.  Torr,  Janeway,  &  Go. 


(1)  Law  Eep.  9  Eq.  227. 


(2)  Law  Eep.  10  Eq.  346. 
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HILL  V.  LANE,  v.-c.  s. 

1870 

Demurrer — Fraudulent  Misrepresentation — Bill  for  Money  Demand — 

Concurrent  Jurisdiction  of  Court  of  Chancery.  Nov.  10 ; 

Dec.  3, 

Demurrer  to  a  Ml  alleging  fraud  committed  by  the  Defendants,  and  seek- 
ing  to  recover  money  paid  hj  Plaintiff  for  shares  in  a  company  in  reliance 
on  fraudulent  misrepresentations  by  the  Defendants,  overruled. 

Observations  on  Ogilvie  v.  Currie  (1). 

This  was  a  demurrer. 

The  bill  stated  that  the  Defendants,  previously  to  October, 
1865,  carried  on  business  in  London,  in  co-partnership  as  mer- 
chants under  the  firm  of  Lane,  Hanhey,  &  Co,  ;  that  on  the 
31st  of  December,  1864,  the  firm  were  wholly  insolvent ;  that 
in  the  autumn  of  1865  the  deficiency  continued  to  increase ; 
that  each  of  the  partners  was  fully  aware  that  the  firm  was  insol- 
vent, and  that  they  were  unable  to  pay  their  private  debts  ; 
and  that  with  a  view  of  relieving  themselves  from  liabilities  in 
the  autumn  of  1865,  they  formed  a  scheme  of  getting  up  a  joint 
stock  company  under  the  Companies  Act,  1862,  and  of  inducing 
such  company  to  purchase  the  goodwill  of  their  business  for  a 
very  large  sum.  That  in  pursuance  of  such  scheme  they  employed 
a  London  firm  of  accountants ;  that  in  further  pursuance  of  the 
said  scheme  they  induced  certain  other  persons  to  become  directors 
with  them  in  a  company  intended  to  be  called  the  Merchants  Com- 
jpany,  Limited,  and  about  to  be  formed  for  the  purpose  of  purchasing 
the  Defendants'  business. 

That  in  contemplation  of  the  formation  of  such  company  a  deed 
was  executed,  dated  the  4th  of  October,  1865,  between  the  Defen- 
dants and  one  F.  Heritage,  a  trustee  for  the  company  in  course  of 
promotion,  which  recited  that  the  Defendants  had  carried  on  business 
in  London  for  several  years  as  merchants,  and  that  it  had  been  agreed 
by  the  vendors  to  sell  the  business  to  Heritage,  The  deed  then 
witnessed  that,  in  consideration  of  £62,500  to  be  paid  to  the  ven- 
dors in  manner  thereinafter  mentioned,  they,  the  vendors,  jointly 


(1)  37  L.  J,  (Ch.)  541. 
i?  2 
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V.-C.  S.     and  severally  sold  the  business  to  Heritage  ;  and  that  they  would 
1870       (except  as  thereinafter  mentioned)  liquidate  all  their  existing  debts 
jj^j^j^      and  liabilities,  and  indemnify  the  company  therefrom  ; . . .  and  that 
^-        the  vendors  should  and  would  s^uarantee  to  the  shareholders  a 

  minimum  dividend  equal  to  £10  per  cent,  on  the  capital  which 

should  be  called  up,  for  a  period  of  three  years  from  the  commence- 
ment of  the  business,  by  such  instruments  as  should  be  approved 
by  the  company.  And  Heritage  (as  trustee  only)  covenanted  to 
pay  the  £62,000  as  follows :  £37,500  within  fourteen  days  after 
the  allotment,  2500  £25  shares  on  which  £15  should  be  deemed 
to  be  paid  up,  and  £25,000,  being  the  balance,  by  delivery  at  the 
same  time,  of  debenture  bonds  bearing  interest  at  £5  per  cent., 
redeemable  as  in  the  indenture  provided. 

That  on  the  2nd  or  3rd  of  October,  1865,  the  Defendants  circu- 
lated a  prospectus,  which  was  briefly  as  follows: — 

"  The  Merchants  Company,  Limited. 
"  Incorporated  under  Companies  Act,  1862. 
"  Capital  £500,000. 
"  First  issue,  £250,000  in  10,000  shares  of  £25  each ;  £1  to  be 
paid  on  application,  and  £4  on  allotment. 

A  minimum  dividend  of  £10  per  cent,  per  annum  for  three 
years  on  the  amount  paid  up  is  guaranteed,  as  hereinafter  stated." 

Then  followed  a  list  of  the  officers  of  the  company.  The  pro- 
spectus, in  the  body  of  it,  referred  to  the  security  afforded  by  large 
uncalled  resources,  and  added  that,  in  order  to  serve  as  an  immediate 
basis  of  operations,  arrangements  had  been  made  with  Messrs.  Lane, 
Hanlcey,  &  Co. ;  that  such  firm  would  liquidate  all  its  obligations 
independently  of  the  company,  handing  over  only  such  current 
account  and  transactions  as  the  board  might  wish  to  accept ;  that 
the  gobdwill  of  Messrs.  Lane,  Hanlcey,  &  Co.'s  business  had  been 
purchased  for  £25,000,  payable  one-fifth  annually,  with  5  per  cent, 
interest,  and  2500  shares  with  £15  each  credited.  In  issuing  this 
amount  the  directors  had  taken  into  consideration  the  profits  of 
the  firm  during  the  last  six  years,  the  present  prospects  of  the 
business,  and  the  manner  in  which  payment  for  the  goodwill  had 
been  accepted;  that  the  vendors  also  agreed  by  their  personal 
covenant  to  a  minimum  dividend  of  £10  per  cent,  during  three  years 


VOL.  XI.] 


EQUITY  CASES. 


217 


on  the  paid-up  capital,  thereby  giving  a  substantial  proof  of  their     v.  o.  S. 
confidence  in  the  undertaking.    The  bill  then  set  out  the  report  of  i870 
the  accountants,  stating  that  the  gross  commissions  during  the  last  hill 
six  years,  from  the  1st  of  January,  1859,  to  the  1st  of  January,  j^^^^ 
1865,  were  £140,765  17s.  9d.,  being  an  average  of  £23,460  19s.  Id,  — 
per  annum,  or  a  net  commission  of  £106,900  17s.  4:d.,  giving  an 
average  of  £17,816  16s.  2d.  per  annum.    The  prospectus  further 
stated  that  applications  for  a  large  number  of  shares  had  been 
already  received. 

The  bill  alleged  that  the  statement  that  Messrs.  Lane,  HanJcey, 
&  Co.  would  liquidate  all  their  obligations  was  untrue,  and  known 
to  be  untrue  ;  that  the  statement  of  the  profits  was  wilfully  false  ; 
that  the  gross  profits  during  the  period  mentioned  were,  without 
deducting  bad  debts,  £48,717  13s.  Id.,  giving  an  annual  average 
of  £7286  5s.  Id.,  and  that  the  amount  of  the  bad  debts  exceeded 
the  profits ;  that  the  statement  that  Messrs.  Lane,  Hanhey,  &  Co. 
would  guarantee  £10  per  cent,  was  wilfully  false,  as  the  Defen- 
dants had  not  the  means  to  do  so  ;  that  the  statement  that  a  large 
number  of  shares  had  been  applied  for  was  also  untrue,  as  only 
850  shares  at  the  date  of  the  prospectus  had  been  issued. 

The  bill  also  stated  that  the  Plaintiff,  relying  on  the  statements 
in  the  prospectus,  on  the  7th  of  October,  1865,  applied  for  forty 
shares,  which  were  allotted  to  him,  and  on  which  he  paid  £1  on  appli- 
cation, and  on  allotment  £4  per  share,  which,  with  two  subsequent 
calls  of  £200  each,  made  a  total  of  £600.  The  bill  then  charged 
several  fraudulent  acts,  such  as  the  payment  of  the  promised 
dividend  out  of  a  call  payable  on  the  15th  of  January,  1866,  when 
there  were  no  profits ;  the  causing  a  considerable  number  of  the 
Defendants'  shares  to  be  forfeited  in  order  to  avoid  payment  of 
calls ;  that  on  the  22nd  of  August,  1866,  the  Defendants  stopped 
payment,  and  executed  a  deed  of  inspectorship  ;  that  from  the 
schedules  and  the  affidavits  filed  under  the  inspectorship,  the  joint 
debts  of  Lane,  Hanhey,  &  Co.  were  shewn  to  be  £282,498,  including 
£45,292  3s.  9d.  due  to  the  company,  against  which  sum  certain  cre- 
ditors held  securities  estimated  to  produce  £1 57,300,  leaving  utterly 
unsecured  £125,198,  while  the  value  of  the  joint  estate  was  under 
£20,000 ;  that  the  separate  debts  of  one  partner  were  £13,735  9s.  M,, 
including  £2500  due  to  the  company,  securities  held  by  creditors 
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V.-C.  S.     were  £500,  and  the  value  of  his  separate  estate  was  under  £100 ; 
1870      that  the  separate  debts  of  another  partner  were  £6245,  including 
Hill      £2500-  due  to  the  company ;  securities,  £3575 ;  value  of  the  sepa- 
Lane      ^^^^  estate,  under  £500 ;  that  the  separate  debts  of  the  third  partner 
  were  £69,315  12s.  6cZ.,  including  £1015  due  to  the  company;  secu- 
rities held  by  creditors,  £38,818  ;  separate  estate,  under  £5000 ; 
that  a  great  portion  of  the  securities  of  the  joint  and  separate 
estates  were  worthless;  that  on  the  12th  of  November,  1866,  the 
company  was  ordered  to  be  wound,  up  compulsorily ;  that  on  the 
7th  of  April  an  order  was  made  by  the  Master  of  the  Eolls  for  the 
performance  of  a  conditional  agreement,  immaterial  to  this  ques- 
tion, without  prejudice  to  the  Plaintiff's  right  to  take  proceedings 
against  any  of  the  directors,  except  one,  J.  Chiles. 
The  bill  prayed  as  follows : — 

1.  That  the  Defendants  might  be  ordered  jointly  and  severally 
to  pay  to  the  Plaintiff  £600  and  interest.  2.  That  it  might  be 
declared  that  the  Defendants  were  jointly  and  severally  liable  to 
make  good  to  the  Plaintiff  the  costs  and  charges  he  had  been  put 
to  by  reason  of  his  taking  shares  in  the  company,  or  in  consequence 
thereof;  and  that  proper  inquiries  might  be  directed  to  ascertain 
the  amount  due  to  the  Plaintiff  in  respect  thereof,  and  for  interest 
as  aforesaid. 

Mr.  FooJcs,  Q.C.,  and  Mr.  W.  C,  Fools,  for  the  demurrer  :— 

This  is  a  mere  bill  for  damages,  and  the  Plaintiff's  remedy,  if 
he  has  any,  is  at  law. 

The  case  is  covered  by  authority.  Ogilvie  v.  Currie  (1)  was  a 
bill  to  cancel  the  allotment  of  fifty  shares  in  the  Breech-loading 
Armoury  Comjoany  on  the  ground  of  fraud  and  misrepresentation 
in  the  prospectus.  The  bill  also  prayed  that  the  Plaintiff's  name 
might  be  removed  from  the  list  of  shareholders,  and  for  repayment 
of  the  moneys  paid  on  deposit  and  allotment;  and  a  demurrer 
was  allowed. 

[They  also  cited  Colt  v.  Woollaston  (2) ;  Evans  v.  BickneU  (3) ; 
Burrowes  v.  Loch  (4) ;  Slim  v.  Croucher  (5) ;  Cridland  v.  Lord  Be 


(1)  37  L.  J.  (Ch.)  541-7.  (3)  6  Yes.  174. 

(2)  2  P.  Wms.  155.  (4)  10  Ibid.  470. 

(5)  2  Giff.  37  ;  1  D.  F,  &  J.  518. 
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Mauley  (1) ;  Green  v.  Barrett  (2)  ;  Blair  v.  Bromley  (3) ;  St.  Aubijn 
V.  Smart  (4);  Bamsliire  v.  Bolton  (5);  Ingram  v.  T^on?  (6); 
Clarhe  y.  Bichson  (7).] 

The  Vice-Chancelloe  : — Mr.  Dickinson,  I  only  wish  to  hear  you 
on  the  case  of  Ogilvie  v.  Currie  (8). 

Mr.  Dickinson,  Q.C.  (Mr.  PF.  i^.  m's  with  him) :— • 

On  examination  it  will  appear  that  Lord  Cairns'  observations 
are  addressed  only  to  the  case  as  it  was  then  presented  to  the 
Court.  The  Plaintiff,  by  his  laches,  had  lost  his  right,  such  as  it 
was,  against  the  company;  and  having  regard  to  this  fact,  all 
Lord  Cairns  held  was,  that  the  bill  could  not  be  maintained 
against  the  directors  alone ;  but  he  never  meant  to  lay  down  the 
general  rule  contended  for.  In  any  point  of  view  it  was  a  mere 
dictum,  not  necessary  for  deciding  the  case,  and  cannot  be 
allowed  to  prevail  against  the  long  and  well-settled  decisions  of 
the  great  Equity  Judges  who  have  held  otherwise. 


v.-c.  s. 

1870 
Hill 

V. 

Lane. 


Dec.  3.   Sir  John  Stuaet,  V.C.  : — 

The  bill  prays  to  recover  from  the  Defendant  moneys  paid  by  the 
Plaintiff  on  the  faith  of  representations  made  by  the  Defendant, 
which  were  false,  and  were  made  for  the  purpose  of  deceiving  the 
Plaintiff  and  others.  It  avers  that  the  Defendants,  in  the  year  1865, 
carried  on  the  business  of  merchants  in  London,  under  the  firm  of 
Dane,  Hankey,  &  Co. ;  that  the  firm  was  wholly  insolvent,  and  each 
of  the  Defendants  who  were  partners  in  it  also  insolvent,  and  unable 
to  pay  their  private  debts ;  that  being  aware  of  their  insolvency, 
with  a  view  of  relieving  themselves,  they  formed  a  scheme  of 
selling,  for  a  large  sum,  the  goodwill  of  their  insolvent  business  to 
a  joint  stock  company,  which  they  caused  to  be  formed  under  the 
Act  of  1862,  with  limited  liability.  The  bill  then  states  the  pro- 
ceedings for  forming  this  company,  and  a  prospectus  issued  by  the 

(1)  I  De  G.  &  Sm.  459.  (5)  Law  Eep.  8  Eq.  294. 

,  ,   (2)  1  Sim.  45.  (6)  7  Hare,  67. 

(3)  5  Hare,  542  ;  2  Ph.  354.  (7)  E.  B.  &  E.  148. 

(4)  Law  Eep.  5  Eq.  183.  (8)  37  L.  J.  (Cb.)  541. 
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v.-c.  s. 

1870 

Hill 

V. 

Lane. 


Defendants,  which  contained  various  statements  alleged  to  be 
grossly  false.  It  states,  in  the  17th  paragraph,  that  the  Plaintiff, 
relying  on  the  truth  of  the  statements  in  the  prospectus,  applied 
for  forty  shares  in  this  joint  stock  company,  and  paid  in  respect 
of  several  calls  altogether  £600 ;  that  in  November,  1866,  an  order 
was  made  to  wind  up  the  company,  and  various  proceedings 
were  taken  under  that  order;  and  finally,  an  order  was  made 
by  the  Master  of  the  Eolls  for  carrying  into  effect  an  agreement 
without  prejudice  to  any  proceedings  which  the  Plaintiff  might 
be  advised  to  take  against  the  directors  of  the  company.  The 
Defendants  were  directors.  Various  facts  and  figures  are  stated 
in  the  bill  as  evidence  of  the  false  statements  of  the  Defendants, 
on  the  faith  of  which  the  Plaintiff  paid  his  money. 

In  support  of  the  demurrer  to  this  bill,  it  was  argued  that  the 
proper  remedy  for  the  Plaintiff,  if  he  had  any  remedy,  was  to  proceed 
by  action  at  law.  It  has  been  so  often  decided  that  this  Court  will 
grant  relief  in  such  cases,  that  I  should  have  overruled  the  demurrer 
without  hesitation,  were  it  not  that  a  case  of  Ogilvie  v.  Currie  was 
cited  from  the  Law  Journal  Eeports  (1),  said  to  have  been  decided 
by  Lord  Cairns  when  Lord  Chancellor.  Having  examined  the 
report  of  this  case,  it  is  impossible  to  say  that  it  does  not  counte- 
nance the  argument  that  this  Court  ought  not  to  give  relief  on 
bills  brought  against  persons  to  recover  money  paid  on  the  faith 
of  false  representations.  But  this  is  only  said  in  the  latter  part 
of  the  judgment,  which  deals  with  what  seems  to  have  been  a 
subordinate  point. 

It  is  so  well  settled  that  this  Court  will  entertain  jurisdic- 
tion in  such  cases  that  it  would  be  a  misfortune  indeed  to  the 
public  if  there  were  any  sufficient  ground  for  considering  that 
the  jurisdiction  is  doubtful.  Lord  Eldon,  in  the  case  of  Evans 
V.  Bieknell  (2),  has  stated  that  this  Court  has  the  jurisdiction 
in  clear  and  strong  terms.  Other  great  Judges  have  quoted 
Lord  Eldon's  language  with  approbation  when  enforcing  the 
doctrine.  Sir  William  Grant  carried  it  to  a  great  extent  in  the 
remarkable  case  of  Burrowes  v.  Loch  (3).  In  Green  v.  Barrett  (4), 
Sir  John  Leach  overruled  a  demurrer  to  a  bill  by  a  shareholder 


(1)  Vol.  37,  541. 

(2)  6  Yes.  174. 


(3)  10  Yes.  470. 

(4)  1  Sim.  45. 
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to  recover  from  directors  of  a  joint  stock  company  money  paid  V.-C.  S. 
on  false  representations.  In  the  case  of  Slim  y.  Croucher  (1)  the  i870 
Lord  Chancellor,  in  affirming  my  decision,  expressed  his  approba- 
tion  of  the  doctrine,  and  said  he  should  not  be  sorry  to  see  it 
extended.  Although  Courts  of  Common  Law  may  have  jurisdiction 
in  some  such  cases,  there  is  clearly  concurrent  jurisdiction  in  this 
Court.  Both  the  Lords  Justices  fully  concurred  in  the  views 
stated  by  the  Lord  Chancellor  in  Slim  v.  Croucher.  So  long  ago 
as  the  case  of  Colt  v.  WooUaston  (2),  the  Master  of  the  Rolls  said, 
'*It  is  no  objection  that  the  parties  have  their  remedy  at  law, 
and  may  bring  an  action  for  moneys  had  and  received  for  the 
Plaintiff's  own  use,  for  in  cases  of  fraud  the  Court  of  Equity  has 
concurrent  jurisdiction  with  the  Common  Law,  matter  of  fraud 
being  the  great  subject  of  relief  here."  In  the  most  recent  case, 
Bamshire  v.  Bolton  (3),  before  the  Vice-Chancellor  Malins,  the 
jurisdiction  was  upheld  to  its  full  extent.  The  demurrer  must  be 
overruled. 

Solicitors  for  the  Plaintiff :  Messrs.  Carter  &  Bell. 
Solicitors  for  the  Defendants :  Messrs.  Wilson ,  Bristows,  &  Carj)- 
mael. 


(1)  1  D.  F.  &  J.  518.  (2)  2  P.  Wms.  155,  156. 

(3)  Law  Rep.  8  Eq.  291 
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CLAKK  V.  HENEY. 

Will — Absolute  Gift  at  Twenty-five — Gift  over  on  Death  hefore  Marriage — Time 

of  Vesting, 

A  testator  bequeathed  all  he  should  die  possessed  of  to  be  equally  divided 
between  his  sisters  A.  and  S,  for  their  sole  use  and  benefit,  to  be  invested  in 
his  sisters'  names  as  they  should  direct ;  his  sister  A.  (who  was  then  over 
twenty-five  years  of  age)  to  have  the  immediate  control  of  her  share,  and  his 
sister  S.  upon  attaining  twenty-five  years,  until  which  time  it  was  to  be  held 
in  trust  for  her.  And  in  case  of  the  death  of  either  of  his  sisters  before  him, 
or  before  mai'rying  and  having  children,  the  whole  of  the  property  to  go  to 
the  survivor.    The  testator's  elder  sister  A.  married  and  had  children : — 

Held,  that  the  gift  over  to  the  surviving  sister,  on  the  contingency  of  the 
death  of  the  other  before  marrying  and  having  children,  was  referable  to  such 
death  occurring  before  she  should  attain  the  age  of  twenty-five  years ;  and 
that  the  younger  sister,  on  attaining  twenty-five,  though  still  unmarried, 
became  absolutely  entitled  to  a  moiety  of  the  property. 

Captain  WILLIAM  CLABK,  by  his  will,  dated  the  28th  of 
December,  184:0,  which  was  made  while  he  was  in  command  of  a 
ship  in  the  China  seas,  gave  and  bequeathed  all  he  should  die 
possessed  of  in  money  or  goods  to  be  equally  divided  bet^^'een 
his  sisters  Ann  and  Sarah  Clark  for  their  sole  use  and  benefit. 
The  testator  then  appointed  his  friends  Captain  Kennedy  and 
Jose]ph  Henry,  and  his  uncle  William  Glarh,  to  be  his  executors, 
either  of  them  being  empowered  to  act  alone  in  the  execution, 
of  the  trusts ;  and  he  directed  that  all  his  personal  property, 
consisting  of  clothes,  books,  plate,  wines,  stores  of  every  descrip- 
tion, musical  instruments,  cabin  furniture,  &c.,  should  be  sold  by 
auction,  and  the  proceeds  remitted  to  England  to  his  uncle, 
Mr.  W.  ClarTc,  who  would  invest  the  same  in  his  sisters'  names  as 
they  should  direct,  his  sister  Ann  to  have  the  immediate  control 
of  her  share  (upon  an  equal  division)  of  his  personal  property, 
and  his  sister  Sarah  upon  attaining  the  age  of  twenty-five  years, 
until  which  time  his  uncle,  Mr.  W.  Clarh,  would  hold  it  in  trust 
for  her ;  and  in  case  of  the  death  of  either  of  his  sisters  Sarah  or 
Ann  Clarh  before  him  (the  testator),  or  before  marrying  and 
having  children  of  their  own,  the  whole  of  the  property  he  might 
die  possessed  of,  either  in  money  or  goods,  to  go  to  the  survivor. 


1870 
Dec.  8. 
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The  testator  died  in  March,  1842,  at  which  time  his  sister  Ann     V.-C.  M. 
ClarJc  was  about  twenty-seven  years  of  age,  and  Sarah  Clarh  was  1870 
in  her  twentieth  year.    Ann  Clarh  intermarried  with  /.  B.  Belville  claek 
in  the  year  1844,  and  had  issue  by  him  four  children,  all  of  whom  henry. 

w^ere  still  living.    /.  B.  Belville  died  in  April,  1848.    Sarali  Clarh   

.attained  her  age  of  twenty-five  in  November,  1847,  and  was  still 
unmarried. 

This  bill  was  filed  by  Sarah  Clarh,  alleging  that,  upon  the  true 
construction  of  the  will  of  Captain  W.  Clarh,  she  became  absolutely 
entitled,  on  attaining  the  age  of  twenty-five  years,  to  the  moiety  of 
the  proceeds  of  the  testator's  estate,  amounting  to  £4202  2s.  lOd. ; 
an^  that  the  gift  to  the  surviving  sister  of  the  testator,  on  the 
contingency  of  the  death  of  the  other  before  marrying  and  having 
children,  was  referable  to  such  death  occurring  before  she  should 
attain  the  age  of  twenty-five  years  ;  and  the  bill  prayed  that  she 
might  be  declared  entitled  to  have  the  said  sum  of  £4202  2s.  lOcZ. 
transferred  to  her  for  her  own  absolute  benefit. 

Mr.  Glasse,  Q.C.,  and  Mr.  Grenside,  for  the  Plaintiff : — 

The  intention  of  the  testator  is  clear,  that  the  property  is  to  go 
equally  between  the  two  sisters  upon  attaining  twenty-five ;  but  if 
either  die  under  twenty-five  without  having  been  married,  it  is  to 
go  to  the  survivor.  The  sister  who  had  attained  twenty-five  was  to 
have  the  immediate  control  over  her  share,  and  the  other  sister 
who  was  under  twenty-five  was  to  have  the  control  over  her  share 
upon  attaining  that  age.  The  testator,  when  he  made  his  will,  was 
abroad,  and  did  not  know  whether  his  sisters  were  still  living  or 
whether  they  were  married ;  therefore  he  used  the  expression,  in 
case  of  the  death  of  either  of  his  sisters  before  him  or  before 
marrying. 

This  case  is  similar  to  Home  v.  Pillans  (1),  where  there  was  a 
gift  to  a  female,  when  and  if  she  should  attain  twenty-one,  to  her 
sole  and  separate  use,  and  in  case  of  her  death,  leaving  children, 
her  share  to  go  to  her  children  ;  and  it  was  held  to  vest  an  abso- 
lute interest  in  the  legatee  on  her  attaining  twenty-one.  Mr. 
Jarman,  in  his  book  (2),  refers  to  the  case  as  a  "  doubtful 
case,"  but  he  must  have  meant  a  "difficult  case."  It  is  good 
(1)  2  My.  &  K.  15.  (2)  Srd  Ed.  vol.  ii.  p.  737. 
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V.-C. M.  law  nevertheless;  and  Lord  Brougham  reversed  the  decision 
1870  of  Sir  /.  Leach  on  the  ground  that  the  construction  adopted  by 
Clark  the  Master  of  the  Eolls  was  irreconcilable  with  the  authorities^ 
especially  those  in  which  words  referring  to  death  generally  had 
been  held  to  be  restricted  to  death  occurring  in  the  lifetime  of 
the  prior  legatee  for  life ;  and  he  adduces  the  case  of  Yalland  v. 
Leonard  (1)  as  an  authority  precisely  in  point.  His  Lordship 
also  dwelt  upon  the  inconvenience  of  holding  the  absolute  vesting 
to  be  suspended  during  the  life  of  the  legatee,  which  was  a  con- 
struction the  Court  would  never  adopt  but  from  necessity.  That 
case  was  afterwards  followed  by  Lord  Langdale  in  Monteith  v. 
Nicholson  (2).  The  ease  of  Camphell  v.  Brownrigg  (3)  is  a  leading 
authority  upon  the  point  that  the  Court  will  not  divest  an  estate 
where  it  is  given  in  the  plainest  terms.  Here  there  is  a  distinct 
and  positive  gift,  and  the  intention  is  express,  and  nothing  that 
afterwards  follows  can  affect  the  construction  of  the  positive  gift. 

The  case  of  Bowers  v.  Bowers  (4),  afterwards  reversed  on 
appeal  (5),  may  be  distinguished  from  this  case,  as  in  Bowers  v. 
Bowers  there  was  a  gift  to  children ;  and  here  there  is  no  such 

gift. 

The  case  of  In  re  Anstice  (6)  is  especially  valuable,  because  it 
cites  Home  v.  Billans  (7)  and  Edwards  v.  Edwards  (8),  which  are 
referred  to  with  approbation  and  relied  upon  by  the  Master  of  the 
Kolls. 

[The  Vice-Chancelloe  referred  to  Eallifax  v.  Wilson  (9)  and 
In  re  Yates  (10),  as  applicable  to  this  case.] 

Mr.  Cole,  Q.C,  and  Mr.  Bovill,  for  the  Defendant  Ann  ClarJcy 
now  Mrs.  Belville  : — 

We  do  not  dispute  that  the  gift  is  in  the  first  instance  an 
absolute  gift,  but  we  say  that  either  sister  must  marry  and  have  a 
child  before  she  will  be  entitled  to  retain  the  property  absolutely. 
If  either  of  them  should  marry  and  have  a  child  thereupon  the 
gift  over  of  her  share  is  impossible. 

(1)  1  Sw.  161.  (6)  23  Beav.  135. 
•    (2)  2  Keen,  719.  (7)  2  My.  &  K.  15. 

(3)  1  Ph.  301.  (8)  15  Beav.  357. 

(4)  Law  Rep.  8  Eq.  283.  (9)  16  Ves.  168. 

(5)  Ibid.  5  Ch.  244.  (10)  21  L.  J.  (Ch.)  281. 
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Mr.  Jarman  very  properly  alludes  to  the  case  of  Home  v.    V.-C.  M. 
Pillans  (1)  as  a  doubtful  case.    Lord  Brougham,  in  deciding  it,  1870 
founded  his  judgment  upon  a  number  of  authorities  in  which  the  Claek 
decisions  went  upon  the  fact  that  the  death  spoken  of  was  death 
simpUcifer,  and  not  death  upon  any  contingency.   Where  a  testator 
directs  that,  in  the  event  of  death,  there  shall  be  a  gift  over,  that 
is  not  a  contingency  at  all,  because  death  must  happen  at  some 
time ;  but  death  without  issue  is  a  contingent  event. 

[The  Yice-Chancellor  : — In  the  course  of  my  professional 
life  I  have  cited  Home  v.  Pillans  scores  of  times,  and  I  do  not 
remember  one  occasion  upon  which  it  was  spoken  of  with  dis- 
approbation. I  think  it  has  stood  the  test  of  time  remarkably 
well.] 

The  case  of  Hanhury  v.  Cocherell  (2),  very  much  resembles  this. 
The  quotation  is :  "  And  again,  where  a  testator  devised  lands  to 
his  son  B.  in  fee,  and  other  lands  to  his  son  C,  in  fee,  subject  to 

proviso  that  if  either  of  his  sons  should  die  before  they  should 
be  married,  or  before  they  should  attain  the  age  of  twenty-one 
years,  and  without  issue  of  their  bodies,  then  he  gave  all  the 
lands  which  he  had  given  to  such  of  his  sons  that  should  so  die 
unto  such  of  his  said  two  sons  as  should  the  other  survive." 
Farthing  v.  Allen  (3)  was  referred  to  in  Bowers  v.  Bowers  (4),  in 
the  Appeal  Court,  and  Lord  Justice  Giffard  expressed  his  full 
approval  of  that  decision. 

[The  Vice-Chancellor  : — And  I  have  expressed  my  full  dis- 
approval of  it.  What  I  said  in  Boivers  v.  Bowers  was,  I  should 
arrive  at  the  same  conclusion  in  the  absence  of  authority,  and  if 
I  found  such  cases  as  Farthing  v.  Allen  in  my  way,  I  should  have 
decided  in  direct  contradiction.] 

Yet  Farthing  v.  Allen  was  considered  an  authority  for  the  deci- 
sion of  Boivers  v.  Bowers  by  the  Court  of  Appeal.  In  Farthing  v. 
Allen,  which  is  more  fully  reported  in  Jarman  on  Wills  (^')),  estates 

(1)  2  My.  &  K.  15=  (3)  2  Madd.  310. 

(2)  Quoted  in  Fearne's  Corjtingent  (4)  Law  Rep.  5  Ch.  244. 
Eemainders,  p.  395,  from  EoUe's  abridg-^  (5)  3rd  Ed.  vol.  ii.  p.  730. 
ment. 
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V.-O.  M.    were  devised  to  trustees  for  sale,  and  tlie  produce  to  be  divided 
1870       between  the  son  and  daughter  of  the  testator  equally ;  and  in  case 
Claek     of  the  death  of  either  of  them,  leaving  a  child  or  children,  the 
Heney     trustees  "were  to  stand  possessed  of  the  property  for  the  use  and 

  benefit  of  such  child  or  children,  and  if  either  the  son  or  daughter 

of  the  testator  should  die  without  issue,  the  survivor  was  to  take  ^ 
and  it  was  held  that  the  son  and  daughter  were  only  tenants  for 
life  of  the  property,  with  such  limitations  over  as  the  will 
contained. 

The  case  of  Monteiih  v.  Nicholson  (1),  cited  on  the  other  side,  is 
in  point  of  fact  an  authority  in  our  favour.  The  words  of  bequest 
in  the  first  part  of  the  will  gave  to  the  legatees  absolute  vested 
interests  in  the  £500  stock.  The  next  clause  contained  a  limita- 
tion over,  in  the  event  of  either  of  the  legatees  dying  in  the 
testator's  lifetime  or  afterwards,  to  the  surviving  legatee,  if  the 
deceased  legatee  had  died  without  issue,  and  to  the  issue  of  the 
deceased  legatee  if  such  legatee  had  left  issue.  The  testator  then 
declared  that  none  of  the  legatees  should  be  entitled  to  any 
bequest  until  they  severally  attained  the  age  of  twenty-one ;  and^ 
taking  all  the  clauses  together.  Lord  Langdale  was  of  opinion 
that  the  effect  was  to  give  an  absolute  vested  interest  to  each 
legatee  on  attaining  twenty-one,  and  the  limitation  over  was  to 
take  effect  only  in  the  event  of  the  death  of  the  legatee  under 
the  age  of  twenty-one  in  the  lifetime  of  the  testator  or  afterwards. 

There  was  consequently  a  distinct  expression  of  intention,  when 
all  the  clauses  were  taken  together,  that  the  interests  of  the 
legatees  were  to  be  vested  at  twenty-one.  There  was  an  absolute 
vested  interest  in  the  first  place,  then  a  divesting  in  case  of  death 
during  the  life  of  the  testator  or  afterwards,  and  then  a  declaration 
that  the  interest  should  not  vest  before  twenty-one. 

Mr.  CoUm,  Q.C.,  and  Mr.  Inee,  for  the  Defendant  Henry,  the 
trustee. 

Sir  K,  Maltns,  Y.C.  :— 

The  testator  in  this  case,  a  seafaring  man,  made  his  will  in  the 
China  seas.    He  had  two  sisters.    It  appears  that,  as  to  one  of 

(1)  2  Keen,  719. 
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them,  he  knew  her  to  be  of  the  age  of  twenty-five  years,  and  as  to    V.-C.  M. 
the  other  he  knew  (at  least,  I  think  we  must  take  it  to  be  so)  that  i870 
she  was  under  that  age.    He  begins  his  will  thus  : — "  I  do  hereby  cla^ 
give  and  bequeath  all  I  may  die  possessed  of  in  money  or  goods  to  n^^^^ 

be  equally  divided  between  my  dear  sisters  Ann  and  Sarah  Clarh   

for  their  sole  use  and  benefit,  independent  of  any  one  with  whom 
they  may  intermarry."  It  is  admitted  by  the  counsel  who  argued 
in  favour  of  the  gift  over  that  that  is  an  absolute  gift.  The 
testator,  therefore,  begins  with  that  absolute  gift  to  his  two  sisters 
equally.  Then,  after  giving  directions  as  to  the  collection  of  his 
property,  he  proceeds  thus :  "  They  are  to  collect  the  property,  and 
the  proceeds  to  be  remitted  to  England  to  my  uncle,  Mr.  William 
Clarh,  who  will  invest  the  same  in  my  sisters'  names  as  they  may 
direct,  my  sister  Ann  (that  is  the  one  he  knew  to  have  attained 
the  age  of  twenty-five  years)  to  have  the  immediate  control  of  her 
share  (upon  an  equal  division)  of  my  personal  property,  and  my 
sister  Sarah  (whom  he  knew  to  be  under  the  age  of  twenty-five) 
upon  attaining  the  age  of  twenty-five  years."  .Thereupon 
who  is  twenty-five  years  of  age,  is  to  have  the  immediate  control 
of  her  share,  and  Sarah,  upon  attaining  that  age,  is  to  have  the 
control  of  her  share. 

I  suppose  nobody  will  doubt  that  "control"  means  having  the 
property  so  that  they  may  deal  with  it  as  they  think  fit ;  that 
is,  having  the  absolute  control  over  it,  so  that  they  may  spend  it, 
invest  it,  waste  it,  or  do  anything  they  like  with  it.  Therefore, 
not  only  does  the  will  begin  with  an  absolute  gift,  but  this  is 
emphatically  repeated,  that  they  are  to  have  the  control  when  they 
attain  the  age  of  twenty-five  years.  The  first  part  gives  the 
property  to  them  absolutely ;  and  the  second  says  that  they  are  to 
be  absolutely  entitled  when  they  attain  the  age  of  twenty-five 
years.  Then  he  says :  "  Until  which  time  (that  is,  until  Sarah 
attains  the  age  of  twenty-five  years)  my  uncle,  Mr.  W.  Clarh,  will 
hold  it  in  trust  for  her."  Why  is  he  only  to  hold  it  until  that 
time  ?  Because,  upon  the  expiration  of  that  time,  he  is  to  hand  it 
over  to  her ;  until  that  time  he  is  to  hold  it  for  her,  meaning  that 
when  she  attains  the  age  of  twenty-five  years  she  is  to  have  the 
control  over  it. 

This  is  a  will  which,  as  clearly  as  any  will  which  has  ever  been 
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V.-C.  M.    drawn,  gives  the  absolute  property  to  two  sisters  upon  attaining 
1870       the  age  of  twenty-five  years.    So  far  it  is  admitted  on  all  hands 
cZIk     that,  if  the  testator  had  stopped  there,  there  would  have  been  no 
Henpy      difficulty:    Then  come  the  words  which  are  said  to  create  the 

  difficulty:    And  in  case  of  the  death" — there  death  is  spoken  of 

as  a  contingency.  I  agree  entirely  with  what  was  said  by  Lord 
Brougham  in  the  case  of  Home  v.  Fillans  (1),  that,  inasmuch  as 
death  is  an  event  which  must  happen  to  all  at  some  time,  that 
when  death  is  spoken  of  as  it  is  here,  as  a  contingent  event,  it 
furthers  the  view  that  the  testator  does  not  mean  to  give  it  over 
whenever  death  takes  place,  but  only  in  the  event  of  death  taking 
place  within  the  particular  period.  He  says:  "And  in  case  of 
the  deatli  of  either  of  my  sisters  Sarah  or  Ann  Clark  before  me, 
or  before  marrying  and  having  children  of  their  own,  the  whole  of 
the  property  I  may  die  possessed  of,  either  in  money  or  goods,  to 
go  to  the  survivor." 

Now,  what  does  he  mean  in  this  part  of  the  will  ?  He  says : 
"  In  case  of  the  death."  Does  he  in  these  few  lines  mean  entirely 
to  contradict  the  previous  part  of  his  will  ?  The  previous  part  of 
his  will  is  clear  beyond  all  possibility  of  doubt.  It  is  clear  that 
they  were  to  be  absolutely  entitled.  That  is  not  contested.  They 
were  also  entitled  to  have  the  control  of  the  property,  or  to  have 
the  property  handed  over  to  them  when  they  attained  the  age  of 
twenty-five  years.  Does  he  mean  to  cut  them  down  in  this  way — 
that  they  are  not  to  have  the  control  of  the  property  whilst  they 
live  ?  If  that  is  the  meaning,  then  neither  of  the  sisters  might  have 
been  able  to  receive  a  penny  of  the  capital  whilst  they  lived  ;  and 
one  of  the  sisters  is  now  at  the  age  of  forty-eight  years,  and  is  still 
unmarried,  and  she  must  marry  and  have  children  before  she  will 
be  entitled.  What  is  the  consequence  ?  According  to  this  con- 
struction neither  of  them  could  take  a  vested  interest  until  they 
had  a  child ;  and  if  both  were  unmarried  at  the  time  of  their  death 
the  event  would  have  happened,  and  it  would  go  over  to  the  sur- 
vivor. I  think  that  is  an  absurd  construction.  Whereas,  if  you 
read  it,  as  I  apprehend  it  is  the  duty  of  the  Court  to  read  it,  that, 
when  you  find  an  absolute  gift  at  a  particular  period,  and  then  a 
gift  over  in  the  event  of  death,  it  means  in  case  of  death  taking 
(1)  2  My.  &  K.  15. 
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place  before  that  period  at  which  the  property  is  to  become    V.-O.  M. 
absolutely  vested,  then  the  whole  will  is  intelligible.  1870 
I  mentioned  the  case  of  JB-ollifcix  v.  Wilson  (1),  a  decision  of  Sir  Clark 
W.  Grant,  which  has,  I  think,  an  important  application  to  this  henry 

case.    There  property  was  given  by  will  to  a  person  for  life,  re-   

mainder  to  nephews  and  nieces  attaining  twenty-one,  and  in  case 
of  the  death  of  any  of  them  before  their  share  became  payable, 
there  was  a  gift  over.  If  you  adhere  to  the  w^ords,  the  share 
could  not  become  payable  whilst  the  tenant  for  life  was  alive. 
Some  of  the  children  attained  twenty-one,  and  died  in  the  lifetime 
of  the  tenant  for  life.  It  was  there  argued  that  they  had  not 
absolute  interests,  because  it  was  to  go  over  if  they  died  before 
the  shares  became  payable.  They  had  not  become  payable,  and 
therefore  it  was  said  that  it  was  a  gift  over.  What  is  the  deci- 
sion ?  Payable  meant  vested.  Why  did  it  mean  vested  ?  Because 
of  the  strong  inclination  of  the  Court  to  decide  upon  that  broad 
principle  that  property  should  be  made  to  vest  as  early  as  possible 
in  order  that  it  may  be  enjoyed.  Therefore  "  payable "  in  that 
case  meant  not  on  the  death  of  the  tenant  for  life,  but  when 
the  interest  became  vested.  Consequently  the  child  who  had 
attained  twenty-one  transmitted  its  share  to  its  legal  personal 
representative. 

That  case  was  followed  by  a  decision  of  Sir  James  Parher  in 
Be  Yates'  Trusts  (2).  In  that  case  it  was  a  gift  to  the  parents  for 
life,  and  a  gift  over  to  the  children  at  twenty-one,  and  a  gift  over  in 
case  any  of  them  died  before  they  became  entitled  to  receive  their 
shares.  Now  they  could  not  be  entitled  to  receive  their  shares 
whilst  the  parents  were  alive,  because  the  parents  were  tenants 
for  life.  But  Sir  James  Farher  followed  Hallifax  v.  Wilson,  and 
said  that  becoming  entitled  to  receive  their  shares  did  not  mean 
becoming  entitled  to  receive  in  possession,  but  having  it  vested, 
and  consequently  the  child  having  attained  the  age  of  twenty-one 
years  took  the  share.  The  question  arose  whether  the  share  could 
be  paid  with  the  consent  of  the  parents.  The  parents  con- 
sented, and  it  having  been  decided  that  the  child  took  a  vested 
interest,  it  was  taken  out  by  her.    Then  as  to  the  case  of  Eome  v. 


Cl)  16  Yes.  168.  (2)  21  L.  J.  (Ch.)  281. 
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V.-C.  M.  Pillans  (1).  It  seems  that  Mr.  Jarman  thought  that  Home  v.  Pillans 
1870  was  a  doubtful  case.  I  am  happy  to  find — indeed,  I  have  had  my 
attention  called  to  it  before — that  the  Master  of  the  KoUs,  in  the 
case  of  Edwards  v.  Edwards  (2),  said  that  he  found  no  difficulty 
about  Home  v.  Pillans.  That  case  is  a  distinct  authority,  and  as 
sound  a  decision  as  was  ever  pronounced  by  any  Judge,  because  it 
proceeds  upon  the  broad  principle  of  giving  a  rational  inter- 
pretation to  words,  and  making  property  available  as  early  as 
possible.  Now  what  is  the  case  ?  The  two  legatees  were  under 
age.  The  testator  gives  property  to  them,  to  be  transferred  to' 
them,  in  terms  giving  an  absolute  interest  at  the  age  of  twenty-one 
years.  Then  he  says  that,  in  case  of  death,  the  property  so  given  is 
to  go  to  their  children.  The  question  was,  whether  it  meant  when- 
ever they  died  at  any  age,  or  under  that  age  at  which  they  took  vested 
interests.  Sir  John  Leach  decided  that  the  legatees  were  tenants  for 
life,  and  that  the  property  was  to  go  over  whenever  they  died.  But 
Lord  Brougham,  in  my  opinion,  put  a  rational  construction  upon 
the  words.  He  held  that  the  gift  over  in  the  case  of  death  meant 
in  case  they  died  before  the  period  at  which  the  property  was  to 
be  absolutely  theirs,  namely,  twenty-one  years  of  age. 

Mr.  Cole  said  that  the  case  of  Monteith  v.  Nicholson  (3)  is  a  decision 
in  his  favour ;  but  he  entirely  failed  to  convey  to  my  mind  any 
reason  why  it  is  so.  I  take  it  to  be  as  clear  a  decision  against 
him  as  could  be,  because  upon  the  whole  will  it  comes  to  this : 
The  testator  gives  his  property  to  several  persons  absolutely,  to  be 
paid  at  the  age  of  twenty-one  years.  The  interest  is  to  vest  at 
twenty-one,  and  the  will  concludes  with  this  declaration :  "  I  de- 
clare it  to  be  my  will,  that  none  of  the  legatees  under  this  my 
will  shall  be  entitled  to  any  bequest  until  they  severally  attain 
the  age  of  twenty-one  years."  The  result,  therefore,  is  a  bequest 
of  all  the  property  to  all  his  brothers  and  sisters ;  but,  taking 
the  latter  clause  with  it,  at  the  age  of  twenty-one  years;  then 
there  is  a  gift  over.  If  they  die  it  is  given  over  to  their  children. 
The  Master  of  the  Kolls  said:  "Taking  all  the  clauses  together," 
(which  is  what  I  do  here)  "  I  think  that  the  effect  is  to  give  an 
absolute  vested  interest  to  each  legatee  on  attaining  the  age  of 

(1)  2  My.  &  K.  15.  (2)  15  Beav.  357. 

(3)  2  Keen,  719. 
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twenty-one  years,  and  that  tlie  limitation  over  is  to  take  effect     v.-C.  M. 
only  in  the  event  of  the  legatee  dying  under  the  age  of  twenty-  1870 
one  years  in  the  lifetime  of  the  testator  or  afterwards."  Claek 
Now,  therefore,  upon  the  same  principle,  taking  the  whole  of  y^J^^Y 

this  will  together — finding,  as  I  do,  in  language  so  distinct,  first,   

that  the  sisters  are  to  take  absolutely,  and  secondly,  that  they  are  to 
have  the  control  at  the  age  of  twenty-five  years,  and  particularly 
as  to  this  Plaintiff,  who  was  to  have  her  share  held  until  she 
attained  the  age  of  tvventy-five  years,  and  at  the  end  of  that 
period  the  trustee  was  to  have  no  more  to  do  with  it — I  think  I 
cannot  have  a  plainer  indication  of  the  intention  of  the  testator, 
that  this  gift  over  does  not  mean  a  gift  over  to  take  effect  when- 
ever the  death  takes  place,  but  only  in  the  event  of  its  taking 
place  before  that  period  at  which  the  interest  was  to  be  absolute, 
namely,  at  the  age  of  twenty-five  years.  The  consequence  of  that 
is,  that  the  lady  having  attained  the  age  of  twenty-five  years  is  ab- 
solutely entitled,  as  she  asks  by  her  bill,  to  have  her  moiety  of  the 
residue  transferred  to  her.  Mr.  Cole  said  that,  as  the  testator  puts 
it,  it  applies  to  each  of  the  sisters.  "  In  case  of  the  death  of  either 
of  my  sisters  Sarah  or  Ann  Clarh  before  me,  or  before  marrying 
and  having  children  of  their  own,  the  whole  of  the  property  I  may 
die  possessed  of,  either  in  money  or  goods,  to  go  to  the  survivor."  ^ 
No  doubt  the  clause  is  a  little  too  extensive.  It  is  made  to  apply 
in  terms  to  two  w^hen  it  is  intended  to  extend  to  one ;  but  it  does 
not  in  the  slightest  degree  alter  the  effect. 

With  regard  to  the  case  of  Bowers  v.  Bowers  (1),  in  a  similar 
case  it  wdll  be  my  duty,  however  reluctant  I  may  be  to  do  so,  to 
bow  to  the  decision  of  the  Court  of  Appeal. 

This  is  a  case  totally  different.  In  that  case  there  was  a  gift  to 
the  children,  and  the  decision  of  Lord  Justice  Giffard  certainly 
depends  upon  the  fact  of  there  being  a  gift  to  children.  If  there 
had  not  been  a  gift  to  the  children  at  all,  he  would,  as  I  under- 
stand, have  come  to  the  same  decision  as  I  did.  In  this  case 
there  is  no  gift  to  the  children.  Whatever  construction  is  put 
upon  this  will  the  children  can  never  take  anything.  It  is  a  gift 
over  in  a  limited  event,  and  in  a  limited  event  only,  and  that 
limited  event  is  the  death  of  the  legatees  before  that  period  at 
(1)  Law  Rep.  8  Eq.  283  ;  Ibid.  5  Ch.  244. 
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V.-C.  M.    which  their  interests  were  to  be  absohite,  and  they  were  to  have 
1870      the  control,  and  to  receive  the  money,  and  do  as  they  thought  fit 
Clark     with  it.  '  Therefore  the  gift  over  has  now  become  impossible. 

Henky.  ^^^^^  ^^'^^^  ^®  P^^^  fund,  and  the  remainder  will 
  be  transferred  to  the  Plaintiff. 

Solicitors  for  the  Plaintiff:  Messrs.  Burnford  &  Co. 
Solicitors  for  the  Defendants :  Mr.  J.  B.  Marsden ;  Messrs.  Spyer 
&  Son. 


V..C.M.  PEICHAKD  V.  PKICHARD. 

1870 

— ^  Will — Words — Principal  Moneys — Personal  Property  included. 
Bee.  8. 

A  testator  directed  the  income  arising  from  his  principal  money  to  he 
paid  to  his  wife,  while  unmarried,  for  the  support  of  herself  and  the  education 
of  his  children,  and  at  her  death  or  marriage  to  be  divided  among  them.. 
The  testator  had  but  little  money,  strictly  so  called,  but  he  had  large  personal 
property,  and  some  freehold  property : — 

Held,  that  the  Avhole  of  the  personal  property  passed,  including  leaseholds  ; 
but  not  the  freehold  property. 

GeABLES  henry  PBIGHABD,  formerly  a  merchant  at 
Bristol,  made  his  will,  dated  the  27th  of  June,  1864,  in  the  follow- 
ing terms :  "  I  appoint  Thomas  Henry  Prichard  to  be  my  executor^, 
and  I  declare  that  the  income  arising  from  my  principal  money 
shall  be  paid  to  my  wife,  while  unmarried,  for  the  support  of  her- 
self and  the  education  of  my  children ;  and  at  her  death,  or  on  her 
marriage,  to  be  divided  among  them.  And  I  desire  that  my  sisters 
Charlotte  and  Jeannette,  who  have  so  long  had  the  charge  of  my 
mother,  and  have  so  well  learned  how  to  secure  her  comforts,  should 
still  continue  to  have  care  of  her.  As  witness  my  hand,  &c."  The 
testator  died  on  the  20th  of  December,  1869,  leaving  his  wife  and 
six  children  surviving,  all  of  whom  were  under  age.  The  property 
of  the  testator  consisted  of  two  freehold  houses  and  a  freehold 
rent-charge ;  of  a  considerable  amount  of  personal  property,  in- 
cluding £36,657,  the  value  of  his  share  in  a  partnership ;  £3860^ 
the  value  of  his  share  in  a  second  partnership ;  household  furniture,^ 
valued  at  £2976 ;  cash  at  his  bankers,  £239 ;  shares  in  speculations 
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and  debts  owing  to  him,  about  £405 ;  and  a  leasebold  house  in    V.-C.  M. 
Bristol,  valued  at  £268.    His  debts  to  creditors  holding  mortgages  1870 
on  his  freehold  property  amounted  to  £6818,  and  his  debts  to  Peichard 
unsecured  creditors  amounted  to  about  £800.  PEicmED. 

The  question  raised  by  the  bill  was,  whether  or  not  the  real  and   

personal  estate,  or  some,  and  what  parts  thereof  respectively,  were, 
upon  the  true  construction  of  the  mil,  to  be  deemed  and  taken  to 
be  included  in  the  words  "  principal  money  "  in  the  will  contained. 


Mr.  Ince,  for  the  executors. 


Mr.  Glasse,  Q.C.,  and  Mr.  Bird,  for  the  widow  of  the  testator, 
claiming  a  share  of  the  capital  as  undisposed  of : — 

We  contend  that  nothing  passed  under  the  words  of  this  will 
but  what  comes  strictly  Avithin  the  definition  of  money,  such  as 
money  in  the  testator's  house  and  money  at  his  bankers.  In 
Shelmers  Case,  cited  in  Jarman  on  Wills  (1),  it  was  held  that,  if 
the  word  "  money  "  be  used  without  any  explanatory  context,  it 
will  be  considered  in  its  strict  sense.  It  is  only  where  an  intention 
is  shewn  to  make  a  disposition  of  all  the  property,  and  that  inten- 
tion can  only  be  effected  by  adopting  an  enlarged  interpretation, 
that  anything  further  will  pass.  This  was  distinctly  laid  down  in 
Lowe  V.  Thomas  (2),  where  Lord  Justice  Knight  Bruce  said  there 
was  a  total  absence  of  context  to  shew  that  the  testatrix  used  the 
word  "  money "  otherwise  than  in  its  correct  and  proper  sense, 
which  was  not  property  generally,  but  a  particular  species  of  pro- 
perty ;  and  he  decided  that  stock  in  the  funds,  and  other  stock, 
was  not  included  in  the  bequest  of  "  the  whole  money." 

In  Manning  v.  Purcell  (3)  the  words,  "  all  my  moneys,"  were 
held  to  include  only  a  balance  at  the  bankers  and  money  in  the 
hands  of  a  stakeholder  to  await  the  decision  of  a  bet.  In  that  case 
there  was  a  residuary  clause,  but  there  was  none  in  Lowe  v.  Thomas. 
This  case  comes  in  every  respect  within  the  latter  case. 

Mr.  Cole,  Q.C.,  and  Mr.  Sargant,  for  the  younger  children  of  the 
testator. 


(1)  3rcl  Ed.  vol.  i.  p.  730.  (2)  5  D.  M.  &  G,  315. 

(3)  2  Sm.  &  Giff.  284  ;  7  D.  M.  &  G.  55. 
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V.-C.  M.       Mr.  W.  Cooper,  for  the  heir-at-law. 
1870 

Prichard    Sie  E.  Malins,  Y.C.  : — 

Prichard.       The  object  must  be  to  ascertain  the  intention  of  the  testator. 

The  word  "money"  will,  in  many  instances,  mean  that  money 
which  a  testator  has  in  his  house,  or  at  his  bankers  at  call ;  and 
if  a  man  gives  his  ready  money,  or  money  as  distinguished  from 
other  property,  the  Court  will  see  what  was  intended  to  pass, 
as  in  Manning  v.  Fur  cell  (1).  So  in  this  case,  if  the  testator,  after 
the  gifts  of  money,  had  added  a  residuary  clause,  I  should  have 
said,  What  portion  of  his  property  did  he  mean  when  he  used  the 
term  "  money  ?"  but  he  makes  one  universal  gift,  without  distinction, 
and  he  must  either  have  intended  to  die  intestate  or  he  intended 
by  the  word  "money"  to  describe  all  his  property.  Now,  it 
appears  that  he  had  but  little  money,  strictly  so  called,  though  he 
had  about  £40,000  worth  of  personal  property;  he  had  a  wifo 
and  six  children,  and  he  makes  one  universal  disposition  of 
the  income  arising  from  his  principal  moneys,  to  be  paid  to 
his  wife,  while  unmarried,  for  the  support  of  herself  and  the 
education  of  his  children,  and  at  her  death  or  on  her  marriage 
to  be  divided  among  them.  He  therefore  intends  to  bequeath 
capital  sufficient  to  provide  an  income  capable  of  supporting 
his  wife  and  educating  his  children,  which  could  not  be  done 
out  of  the  property  falling  within  the  strict  meaning  of  money. 
If  he  had  said  the  income  from  all  his  property  or  his  estate, 
there  would  have  been  no  difficulty;  and  in  using  the  words 
"  principal  money  "  I  think  he  intended  to  signify  all  his  capital ; 
that  is,  he  meant  a  universal  disposition  of  all  his  money's  worth* 
Consequently,  I  am  of  opinion  that  all  his  personal  property  of 
every  description  passed  under  this  bequest,  so  that  the  income 
should  be  received  by  his  wife  for  her  support  and  for  the  educa- 
tion of  his  infant  children,  and  after  her  death  the  capital  to  go  to 
the  children. 

This  view  of  the  case  will,  I  think,  be  found  to  agree  with  the 
cases  which  have  already  been  decided.  The  only  case  which 
seems  to  be  against  it  is  that  of  Lowe  v.  Thomas  (2),  which  is  in 

(1)  2  Sm.  &  Giff.  284 ;  7  D.  M.  &  G.  55.  (2)  5  D.  M.  &  G.  315. 
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some  respects  in  favour  of  Mr.  Glasses  contention.    The  words    V.-O.  M. 
there  were  :  "  To  my  brother,  J.  Thomas,  the  whole  of  my  money  1870 
for  his  life,  at  his  death  to  be  divided  between  my  two  nieces and  Peichard 
the  longest  liver  of  the  two  nieces  was  to  become  the  possessor  of  p^^^haed 

the  whole  money.    The  Court  certainly  there  held  that    money  "   

was  to  be  read  in  the  strict  sense  of  the  word.  I  cannot  say  that  I 
understand  upon  what  grounds  the  decision  was  based ;  and  if  the 
case  had  been  argued  before  me  I  should  certainly  have  come  to 
a  different  conclusion.  There,  however,  the  gift  was  of  the  whole 
of  the  money  for  life,  and  the  capital  to  be  divided  afterwards 
betw^een  the  nieces.  Here  it  is  a  gift  of  the  income  arising  from 
the  principal  money,  to  be  applied  for  a  particular  purpose,  which 
could  only  be  satisfied  by  the  whole  property  being  included.  I 
think,  therefore,  that  all  the  testator's  property  passed  under  this 
clause,  but  not  the  real  estate.  The  words  cannot  be  extended  to 
the  real  estate,  because  there  is  at  all  times  great  favour  shewn 
by  the  Court  to  an  heir-at-law,  and  nothing  but  express  words  will 
take  away  the  inheritance  from  the  heir ;  but,  on  the  other  hand, 
I  think  that  the  leaseholds,  which  appear  to  amount  in  value  to 
about  £268,  will  pass  with  the  rest  of  the  personal  estate. 

In  this  decision  I  agree  with  the  case  of  Bowson  v.  Oashoin  (1), 
before  Lord  Langdale,  where  it  was  held  that  by  the  words  "  what- 
ever remains  of  money"  the  testatrix  referred  to  her  general 
residuary  personal  estate.  That  decision  appears  to  me  to  be 
founded  on  good  sense. 

Solicitors  for  all  Parties :  Messrs.  Clarice,  Woodcock,  &  Byland. 


(1)  2  Keen,  14. 
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In  re  LEWES'  TKUSTS. 

Will — Presumption  of  Death — Burden  ofFroof — Residuary  Legatee — Affirmative 
Proof  of  Title — Bepresentative  of  Person  not  heard  of  for  Seven  Years. 

Where  a  person,  who  is  presumed  to  be  dead  from  not  having  been  heard 
of  for  seven  years,  is  a  legatee  under  the  will  of  a  person  dying  within  seven 
years  after  his  disappearance,  the  burden  is  upon  his  representative,  as  against 
the  residuary  legatee  under  the  will,  to  prove  that  he  survived  the  testator ; 
and  in  the  absence  of  proof  the  legacy  lapses. 

In  re  Phene's  Trusts  (1)  followed, 

John  LEWES,  by  his  will,  dated  the  17th  of  December,  1858, 
gave  his  real  and  personal  estate  to  trustees,  upon  trust  to  sell  and 
convert,  and  to  pay  to  each  of  his  two  sons,  Thomas  Lewes  and  Price 
Lewes,  and  each  of  his  two  daughters,  legacies  of  £4000  a-piece ; 
and  by  a  codicil  gave  a  further  legacy  of  £250  a-piece  to  his  son 
Thomas  and  each  of  his  daughters. 

The  testator  died  on  the  20th  of  February,  1860. 

Thomas  Lewes,  the  son,  sailed  from  England  for  Australia  some 
time  in  the  year  1858,  as  midshipman  and  third  officer  on  board  a 
merchant-ship  called  the  Sussex,  and  arrived  at  Port  Phillip  at 
the  end  of  that  year  or  the  beginning  of  1859.  Immediately  on 
his  arrival  he  left  the  ship,  with  the  knowledge  of  the  captain,  in 
company  with  a  second-class  passenger,  who  had  been  formerly  a 
gold-digger,  and  intended  to  resume  that  occupation,  and  went  to 
Sydney,  in  JSfew  South  Wales,  from  which  place  he  wrote  the  follow- 
ing letter  to  a  cousin  of  his,  Thomas  Vaughan,  living  at  Bromellor, 
in  Queensland: — 

"  White  Horse  Hotel,  Sydney, 
"  Jan.  3rd,  1859. 
"  My  dear  John, — I  have  left  the  ship  I  belonged  to,  and  came 
over  here  two  days  ago.  It  will  not  do  for  me  to  stay  in  this  town, 
as  there  is  nothing  to  be  done  here  at  all.    If  you  put  me  in  the 
way  of  doing  anything,  I  should  take  it  as  a  great  piece  of  kindness 
on  your  part.    I  could  very  soon  find  my  way  across  to  you.  You 
can  pretty  well  guess  what  I  can  do ;  in  fact,  I  have  no  doubt  better 
than  I  could  tell  you  by  letter.    I  should  be  much  obliged  to  you 
(1)  Law  Kep.  5  Ch.  139. 
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if  you  could  write  to  me  an  answer  soon,  as  of  course  my  purse  is    V.-O.  M. 
not  too  long.    They  sent  me  a  letter  from  Liang eodmore,  which  I  1870 
forward  with  this.    They  were  all  very  well  when  I  saw  them  last,  j^j, 
which  was  about  a  week  before  I  left  the  country.    Uncle  had  Trusts 

been  ill  just  before,  but  he  had  quite  recovered  ;  in  fact,  the  last   

place  I  saw  him  was  at  an  archery  meeting  at  Castle  Malguin.  My 
brother  John  is  going  to  be  married  soon,  I  believe  ;  at  least  they 
were  talking  about  it  before  I  left. 

"  The  captain  of  my  ship  and  I  had  a  row ;  that  was  one  reason 
why  I  left,  but  I  did  not  run  away,  as  I  had  his  leave,  and  took 
my  clothes  with  me.  Hoping  soon  to  be  with  you,  believe  me  to  be 

"  Your  affectionate  cousin, 

"  Thomas  Lewes. 

"I  am  staying  at  the  White  Horse  Tavern,  George  Street, 
Sydney,'* 

John  Vaughan  was  from  home  at  the  time  the  letter  arrived, 
and  did  not  receive  it  till  a  month  after  its  date.  On  receiving  it, 
however,  he  went  at  once  to  Sydney,  but  was  unable  to  find  Thomas 
Lewes,  or  hear  anything  about  him.  John  Vaughan  left  Australia 
for  England  in  March,  1859,  but  before  doing  so  left  word  with  all 
his  friends  to  look  out  and  make  inquiries  for  Thomas  Lewes.  ^ 

Every  possible  inquiry  was  made,  and  every  means  of  communi- 
cation was  made  use  of  for  a  period  extending  over  several  years  ; 
but,  though  Thomas  Lewes  was  on  good  terms  with  all  his  family, 
he  was  never  heard  of  again,  and  could  not  be  in  any  way  traced  ; 
and  it  was  admitted  on  both  sides  that  no  further  means  could  be 
adopted  for  tracing  him. 

On  the  23rd  of  February,  1861,  the  legacies  of  £1000  and  £250 
bequeathed  to  Thomas  Lewes  were  paid  into  Court,  where  they 
had  since  accumulated. 

The  residuary  legatee  of  the  testator  now  petitioned  for  pay- 
ment of  the  legacy  to  himself,  on  the  ground  that  Thomas  Lewes 
must  be  now  presumed  to  be  dead,  and  as  he  could  not  be  presumed 
to  have  survived  his  father,  the  testator,  the  legacy  must  be  taken 
to  have  lapsed. 

Mr.  Glasse,  Q.C.,  and  Mr.  Bagshawe,  for  the  Petitioner : — 

The  case  is  completely  covered  by  authority.    It  cannot  be 
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distinguished  from  In  re  PJienes  Trusts  (1).  When  once  the  pre- 
sumption of  death  has  arisen,  the  burden  of  proof  is  thrown  upon 
those  who  desire  to  establish  that  the  person  presumed  to  be  dead 
was  alive  at  a  particular  period. 

Mr.  Hardy,  Q.C.,  and  Mr.  Bevir,  for  the  persons  who  would  be 
the  next  of  kin  of  Thomas  Lewes  if  he  had  died  unmarried  : — 

In  're  Fhenes  Trusts  decided  nothing  new,  and  did  not  over- 
rule the  general  principles  on  which  the  previous  decisions  had 
been  based.  The  only  presumption  of  law  is,  that  a  person  who 
has  not  been  heard  of  for  seven  years  is  dead ;  there  is  no  pre- 
sumption of  law  as  to  the  time  of  death.  Thomas  v.  Thomas  (2) 
decided  that  the  burden  of  proof  was  upon  those  to  whose  title  it 
was  essential  that  death  should  have  taken  place  before  a  particular 
period ;  and  it  was  so  far  only  overruled  by  In  re  Fhenes  Trusts,. 
that  the  burden  is  thrown  upon  those  who  desire  to  make  out  an 
affirmative  title.  Dunn  v.  Snowden  (3)  is  also  consistent  with  this 
view.  As  regards  In  re  Benham's  Trusts  (4),  the  only  words  dis- 
sented  from  were,  "  and  you  must  also  presume  that  he  was  alive 
during  that  time."  The  presumption  itself  depends  upon  the  cir- 
cumstances of  the  case,  the  period  of  seven  years  not  being  uni- 
versal :  Watson  v.  King  (5) ;  Bowden  v.  Henderson  (6) ;  Doe  v. 
JS'epean  (7).  In  In  re  Beasney's  Trusts  (8)  there  was  evidence  from 
which  death  might  be  inferred.  Here  the  residuary  legatee  has  to- 
prove  his  title.  The  residue  is  just  as  much  a  gift  to  him  as  the 
legacy  is  to  Thomas  Lewes.  This  is  not  the  case  of  bringing  the 
legatee  within  a  class :  the  residuary  legatee  can  only  take  the 
legacy  on  proving  the  non-existence  of  the  specific  legatee.  A  case 
of  next  of  kin  is  always  stronger  than  that  of  a  claimant  under  a 
will:  In  re  Greens  Settlement  (9);  Underwood  v.  Wing  0-^)  l- 
Dowley  v.  Winjield  (11). 

[They  also  referred  to  Lamle  v.  Orton  (12).] 

(1)  Law  Eep.  5  Ch.  139.  (7)  5  B.  &  Ad.  86 ;  2  M.  &  W.  894. 

(2)  2  Dr.  &  Sm.  298.  (8)  Law  Eep.  7  Eq.  498. 

(3)  Ibid.  201.  (9)  Ibid.  1  Eq.  288. 

(4)  .  Law  Rep.  4  Eq.  416  ;  Ibid.  5  Ch.  (10)  4  D.  M.  &  G.  633 ;  8  H.  L.  C. 
141,  n.  183. 

(5)  1  Stark.  121.  (11)  14-Sim.  277. 

(6)  2  Sm.  &  Giff.  360.  (12)  6  Jur.  (N.S.)  61 ;  8  W.  E.  Ill 
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SiE  E.  Malins,  V.C,  after  shortly  stating  the  facts,  con-  Y.-C.M. 
tinned : —  1870 

Thomas  Lewes  is  last  heard  of  thirteen  months  before  the  death  in  re  ^ 
of  his  father  ;  and  the  question  is,  whether  the  burden  is  upon  the  Tkusts. 
residuary  legatee  to  prove  that  he  pre-deceased  his  father,  or  upon 
the  next  of  kin  to  prove  the  survivorship.  If  the  burden  is 
thrown  upon  the  residuary  legatee,  it  is  clear  that  he  cannot  dis- 
charge it,  for  there  is  no  proof  of  death  before  the  20th  of  February, 
1860,  and  there  is  no  presumption  of  death  before  that  time.  The 
presumption  of  law  is  in  favour  of  the  continuance  of  life,  and 
there  is  no  presumption  of  death  till  the  expiration  of  seven  years 
after  the  period  at  which  the  person  was  last  heard  of.  On  the 
other  hand,  the  next  of  kin  are  equally  incapable  of  discharging 
the  burden  of  proof,  if  it  rests  upon  them.  The  view  I  have  taken 
of  the  question,  following  the  decision  of  my  distinguished  prede- 
cessor, Sir  Btchard  Kindersley,  who  on  three  different  occasions 
came  to  the  same  conclusion,  was  that,  under  such  circumstances, 
there  is  a  presumption  of  continuance  of  life  until  death  is  shewn  to 
have  taken  place  ;  or,  which  is  the  same  thing,  until  the  rule  of  law 
applies  by  which  it  must  be  presumed  to  have  taken  place.  If 
that  had  been  the  case,  this  young  man  would  have  been  presumed 
to  have  died  in  1866,  and  consequently  to  have,  survived  his  father, 
and  his  legal  personal  representative  would  take  the  legacy.  I  also 
thought  that  this  view  was  sustained  in  Boe  v.  Nepean  (1),  and  a 
long  course  of  authority,  which  decided  that,  though  there  is  a 
presumption  of  death  at  the  end  of  seven  years,  there  is  no  pre-' 
sumption  of  the  precise  period  at  which  it  took  place.  I  think 
very  great  inconvenience  will  arise  if  that  rule  is  not  to  be  acted 
upon.  I  put  a  case  during  the  argument,  which  brings  that  out 
very  strongly.  A  man  in  a  foreign  land  writes  to  a  near  relative 
on  Christmas  Day,  1859  :  "  I  am  going  on  a  voyage,  and  it  may  be 
a  long  voyage ;"  and  he  is  never  heard  of  agaitf.  The  person  to 
whom  the  letter  is  addressed  makes  his  will,  and  dies  that  day 
week,  the  1st  of  January,  1860,  leaving  him  the  bulk  of  his  pro- 
perty. If  the  burden  of  proof  is  on  those  claiming  undei-  the 
missing  man,  the  gift  must  fail,  for  it  would  be  impossible  to  prove 


(1)  5  B.  &  Ad.  86 ;  2  M.  &  W.  894. 
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V.-C.  M.    whether  a  vessel  starting  on  a  six  weeks'  voyage  foundered  on  the 
1870       first  or  the  last  day  of  that  period. 

If  the  case  rested  on  the  decisions  of  Sir  Eichard  Kindersley  and 
myself,  I  should  have  treated  the  point  as  perfectly  settled,  but 
upon  a  similar  point  coming  before  the  Yice-Chancellor  James,  in 
In  re  Fhenes  Trusts  (1),  he  made  an  order  in  conformity  with  the 
decision  of  Sir  Bichard  Kindersley  and  myself ;  but  expressed  his 
dissent  from  that  view,  and  postponed  the  drawing  up  of  the  order 
to  allow  of  an  appeal,  and  the  case  accordingly  went  before  the 
Lord  Justice  Giffard.  I  think  that  scientific  accuracy  is  with  his 
decision,  but  that  convenience  is  with  the  decisions  of  Sir  Bichard 
Kindersley  and  myself,  as  is  shewn  by  the  present  case.  Young 
men  in  distant  countries  often  become  idle  as  regards  letter- 
writing  ;  and  this  young  man  might  have  lived  for  two  years  and 
not  have  written,  and  then  died  in  the  third  year.  I  confess  I 
thought  the  burden  of  proof  was  on  Mr.  Glasses  side,  but  I  take  it 
to  ,be  perfectly  clear  that  that  is  contrary  to  In  re  Phene's  Trusts. 
I  invited  Mr.  Hardy  to  accept  my  decision,  and  to  take  the  case 
to  the  superior  Court.  I  think  it  is  a  case  worth  taking  to  the 
House  of  Lords ;  for,  even  if  it  went  before  the  full  Court  of 
Appeal,  the  Court  would  include  one  Judge,  Lord  Justice  James, 
who  has  already  given  an  opinion  on  the  question ;  but  in  the 
House  of  Lords  the  rule  on  the  subject  might  be  settled.  Mr. 
Hardy  has  pressed  upon  me  that  In  re  Fhenes  Trusts  is  not  con- 
trary to  the  decisions  of  Sir  Richard  Kindersley  and  myself,  but  I 
am  of  the  contrary  opinion.  In  In  re  Fhenes  Trusts  the  testator 
left  his  property  to  his  nephews  and  nieces,  one  of  whom  was 
Nicholas  Fhene  Mill.  The  testator  died  in  1861.  Nicholas  Fhene 
Mill  was  shewn  to  have  been  alive  within  a  year  and  a  half  of  the 
testator's  death,  and  if  he  survived  the  testator  he  came  within  the 
class,  and  took  a  share  of  the  property.  If  the  presumption  was  in 
favour  of  the  continuance  of  life  till  death  was  shewn,  or  the  irre- 
sistible presumption  of  law  arose,  which  it  may  be  remarked  is  a 
statutory  presumption,  being  recognised  by  Parliament  in  many 
cases,  as,  for  instance,  in  the  case  of  the  law  of  bigamy,  his  per- 
sonal representative  took  a  share  in  the  property,  in  accordance 

(1)  Law  Rep.  5  Ch.  139. 
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with  the  decisions  of  Sir  Bicliard  Kindersley  and  myself.  But  Lord     V.-C.  M. 
Justice  Giffard  came  to  a  totally  different  conclusion,  and  there  1870 
are  only  two  or  three  passages  to  which  I  need  refer  to  shew  how 
distinctly  he  came  to  that  conclusion.    He  says  (1) :   "It  is  a  teusts' 

general,  well-founded  rule  that  a  person  seeking  to  recover  property   

must  establish  his  title  by  affirmative  proof."  In  the  present  case 
Mr.  Hardy  claims  the  property  as  a  legatee.  A  legatee  cannot 
take  unless  he  survives  the  testator,  and,  consequently,  he  must 
establish  his  title  by  affirmative  proof.  Then  he  says  (2)  :  "  The 
true  proposition  is,  that  those  who  found  a  right  upon  a  person 
having  survived  a  particular  period  must  establish  that  fact 
affirmatively  by  evidence :  the  evidence  will  necessarily  differ  in 
different  cases,  but  sufficient  evidence  there  must  be,  or  the  person 
asserting  title  will  fail."  And,  further  on,  in  the  same  page : 
"  For  these  reasons,  and  upon  a  review  of  the  authorities,  and  the 
judgments  on  which  they  rest,  I  am  of  opinion  that  there  is  no 
presumption  of  law  as  to  the  particular  period  at  which  Nicholas 
Phene  Mill  died,  that  it  is  a  matter  of  fact  to  be  proved  by  evi- 
dence, and  that  the  onus  of  proof  rests  on  his  representative."  He 
comes,  therefore,  to  the  conclusion  that,  although  Nicholas  Phene 
Mill  had  been  heard  of  as  nearly  as  possible  within  the  same  period 
from  the  death  of  the  testator  as  this  legatee  has  been  heard  of,  as 
there  was  no  proof  that  he  survived  the  testator,  he  or  those  claim- 
ing under  him  did  not  take  a  share  in  the  fund.  Now  that  case 
is  precisely  the  case  before  me,  and  I  am  bound  by  that  decision. 
If  I  were  at  liberty  to  exercise  my  own  judgment,  I  should  follow 
my  own  decision  in  In  re  Benham's  Trusts  (3),  which,  though  not  so 
strictly  accurate  in  its  principles,  would,  I  am  satisfied,  work  more 
justice  than  the  rule  in  In  re  Phene  s  Trusts  (4).  Take  the  case 
of  persons  who  sailed  in  the  City  of  Boston,  which  was  lost  no 
one  knows  when.  Eights  to  property  may  come  in  question  as 
regards  some  of  them,  because  continuance  of  life  cannot  be 
presumed  till  the  presumption  of  death  arises.  I  may  even  be 
doing  the  greatest  injustice  in  this  case,  but  I  must  hold  that 
the  legacy  was  never  taken  out  of  the  residue ;  and  that,  con- 

(1)  Law  Eep.  5  Ch.  151.  (3)  Law  Kep.  4  Eq.  416 ;  Ibid.  5  Ch. 

(2)  Ibid.  152.  141,  n. 

(4)  Law  Eep.  5  Cli.  139. 
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V.-C.  M.    sequently,  the  residuary  legatee  is  entitled.     The  costs  of  all 

1870       parties  will  be  paid  out  of  the  fund,  and  the  residue  paid  to  the 

re      residuary  legatee. 
Lewes' 

Trusts.        Solicitors :  Messrs.  G.  L.  P.  Eyre  &  Co. ;  Messrs.  Feacocl  & 
Goddard, 


v.-C.  M.  In  re  DTSDEEI  &  00. 

1870 

,  ^  Company — Directors — Qualification — Paid-up  Shares — Agreement  with 

Dec.  12.  Promoter  to  evade  LiahiUty. 

A  company  was  formed  to  carry  on  the  business  of  D.  I.lie  shares  were 
of  £10  each,  and  were  to  he  paid  up  in  full  on  acceptance.  The  qualification 
of  the  directors  was  twenty-five  shares,  and  the  directors  were  empowered  to 
purchase  the  business  for  £170,000  in  shares.  At  D's.  requesl  eight  persons 
agreed  to  become  directors  on  having  their  qualification  found.  They  were  ap- 
pointed directors,  and  their  names  were  entered  on  the  register  for  twenty-five 
shares  each.  They  then  passed  a  resolution  to  buy  the  business  for  £168,C00 
in  shares  and  £2000  in  cash,  and  eight  cheques  were  drawn  on  behalf  of 
,  D.  for  £250  each,  and  one  of  them  handed  to  each  of  the  directors,  who 

indorsed  them,  and  handed  them  to  the  secretary,  by  whom  they  were  passed 
on  to  D.  The  shares  were  then  entered  as  fully  paid  up,  and  a  receipt  for 
£2000  was  given  by  D.,  and  entered  on  the  books  of  the  company : — 

Held,  that  it  was  necessary  to  the  validit}^  of  the  contract  to  purchase  the 
business  that  the  directors  should  be  previously  qualified ;  that  what  had 
occurred  subsequently  did  not  amount  to  paj'-ment ;  and  that,  consequently, 
the  directors  were  properly  on  the  list  of  contributories  for  unpaid  shares. 

m 

i-HIS  was  an  adjourned  summons  to  strike  off  the  list  of  con- 
tributories of  JDisderi  &  Co.,  Limited,  the  names  of  five  gentlemen 
who  had  been  placed  thereon  for  the  number  of  shares  required 
for  their  qualification  as  directors. 

The  company  was  formed  for  the  purpose  of  taking  oyer  and 
carrying  on  the  photographic  business  of  M.  Andre  Adoljphe  Eugene 
Disderi,  which  was  carried  on  simultaneously  in  many  of  the 
capitals  of  Eurojoe. 

The  memorandum  and  articles  of  association  were  dated  the 
18th  of  May,  1867.  The  memorandum  was  signed  by  seven  persons 
for  one  share  each.  Tlie  capital  of  the  company  was  £200,000, 
divided  into  20,000  shares  of  £10  each. 
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The  articles  of  association  contained  tlie  following  clauses  : —        V.-C.  M. 

"  4.  No  person  shall  be  deemed  to  have  accepted  any  share  in       is 70 
the  company  unless  he  shall  have  applied  for  and  accepted  the  j,^ 
same  by  writing  under  his  hand,  and  paid  thereon  the  sum  of  £10,  P^sderi  &  C 
whereupon  all  further  liability  with  respect  to  the  same  will 
absolutely  cease." 

"  38.  The  subscribers  to  the  memorandum  of  association  shall 
appoint  the  first  directors,  who  shall  have  power,  previously  to  the 
first  ordinary  general  meeting  of  the  company,  to  appoint  seven 
other  direators  to  act  in  conjunction  with  themselves.  Such  new 
directors  shall  have  all  the  same  powers  and  indemnities  as  if  they 
had  been  originally  named  and  appointed  in  and  by  these  articles. 

"39.  The  directors  may  purchase,  on  the  part  of  the  company, 
the  photographic  establishments  and  the  goodwill  in  the  business 
of  M.  Andre  AdolpTie  Eugene  JDisderi  as  set  forth  in  the  memoran- 
dum of  association,  and  may  pay  for  the  same  £170,000  in  17,000 
fully  paid-up  shares  of  the  company,  subject  to  the  provisions  of 
these  articles  of  association. 

40.  Every  director  shall,  at  the  time  of  his  appointment,  and 
thenceforth  during  his  continuance  in  office,  hold,  at  the  least, 
twenty-five  shares  of  the  company,  representing  £250  of  capital  in 
his  own  right ;  and  if  any  director  shall  at  any  time  cease  to  hold 
in  his  own  right  the  amount  of  capital  requisite  for  his  qualifica- 
tion, his  office  shall  thereupon  immediately  become  vacant." 

Some  time  after  the  registration  of  the  company  the  five  appli- 
cants were  requested  to  become  directors  of  the  company  in 
conjunction  with  three  French  gentlemen,  and  they  agreed  to  do 
so  on  condition  of  having  their  qualification  found  for  them,  and 
not  being  required  to  embark  any  capital  in  the  concern ;  and 
it  was  arranged  that  their  qualification  should  be  provided  by 
M.  Bisderi  out  of  the  proceeds  of  the  purchase  of  his  business. 

They  were  accordingly  appointed  directors,  and  acted  as  such  at 
a  board  meeting  of  the  company  on  the  22nd  of  June,  1867,  one 
of  them,  Mr.  Jocelyn,  taking  the  chair.  On  that  occasion  they 
Avere  each  entered  on  the  register  for  the  twenty-five  shares  which 
were  required  for  their  qualification  as  directors.  On  the  25th  of 
June,  1867,  another  meeting  of  the  directors  took  place,  at  which, 
according  to  their  statement,  they  proceeded  to  consider  the  con- 
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V.-C.  M.  tract  to  purchase  the  business,  and  eventually  passed  a  resolution 
1870  to  purchase  it  for  £2000  in  cash  and  £168,000  in  fully  paid-up 
shares. .  Thereupon  eight  cheques  for  £250  each  were  drawn  upon 
DisDEBi  &  Co.  ^-j^Q  Union  Banh  by  a  Mr.  Leonard,  acting  for  M.  Bisderi  under  a 
power  of  attorney,  each  cheque  being  made  payable  to  the  order 
of  one  of  the  directors.  The  cheques  were  severally  indorsed  by 
the  directors,  and  handed  to  the  secretary  of  the  company  as  the 
payment  in  full  of  their  shares.  The  shares  were  then  entered  in 
the  register  as  having  been  fully  paid  up,  and  the  secretary  handed 
the  cheques  back  to  Mr.  Leonard,  who  signed  and  gave  to  the 
secretary  a  receipt  for  £2000.  The  payment  of  the  several  sums 
of  £250  and  the  sum  of  £2000  were  entered  in  the  books  of  the 
company. 

The  company  having  been  subsequently  ordered  to  be  wound 
up,  the  official  liquidator  placed  the  directors  on  the  list  of  con- 
-  tributories  for  twenty-five  shares  each,  which  he  treated  as  not 
having  had  anything  paid  upon  them. 

The  five  English  directors  now  applied  to  be  struck  off  the  list 
on  the  ground  that,  as  these  shares  were  fully  paid  up,  they  were 
entitled  to  elect  not  to  be  contributories. 

Mr.  Glasse,  Q.C.,  and  Mr.  Winterlotham,  in  support  of  the 
summons : — 

This  is  not  the  ordinary  case  of  a  company  where  the  shares  are 
paid  up  by  calls,  or  the  capital  is  intended  to  be  only  partly  paid 
up.    The  articles  of  association  provide  (clause  4)  that  there  is  to 
/  be  no  acceptance  of  shares  till  the  amount  due  upon  them  is  paid 

up.  The  official  liquidator  does  not  raise  any  question  as  to  the 
validity  of  the  contract  to  purchase  M.  Bisderi's  business,  and  it 
was  perfectly  competent  to  him  to  apply  part  of  his  purchase- 
money  in  paying  for  the  shares  taken  by  the  directors.  The  case 
is  similar  to  Ex  ^arte  Currie  (1).  The  transaction  is  fully  set  out 
in  the  books  of  the  company ;  and  even  if  it  can  be  upset  as  a 
whole,  the  Court  has  no  power  to  vary  it :  OrgilVs  Case  (2).  If 
these  directors  are  shareholders  at  all,  they  are  so  for  fully  paid-up 
shares,  for  there  was  by  the  articles  of  association  no  acceptance 
without  payment  in  full,  and  there  has  been  no  payment  except 
(1)  32  L.  J.  (Ch.)  421 ;  11  W.  E.  46.  (2)  21  L.  T.  (N.S.)  221. 
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under  tlie  arrangement  with  M.  Disderi.     As  fully  paid-up    V.-C.  M. 
shareholders,  the  applicants  elect  not  to  be  on  the  list  of  con-  1870 

tributories.  jn  re 

Disderi  &  Co. 

Mr.  CoUon,  Q.C.,  and  Mr.  Higgins,  for  the  official  liquidator : — 

This  is  an  attempt  to  defeat  the  claims  of  creditors.  The  argu- 
ment on  behalf  of  the  directors  is  the  same  as  was  brought  forward 
in  Graij  v.  Lewis  (1).  The  transactions  impeached  by  the  official 
liquidator  were  the  means  of  floating  the  company.  Ordinarily 
the  subscribers  of  the  memorandum  of  association  are  the  first 
directors  of  a  company,  but  here  they  were  only  to  appoint  the 
first  directors.  There  were  no  directors,  and  there  could  be  no 
contract  to  purchase  the  business  till  directors  were  properly  con- 
stituted. The  applicants  were  placed  on  the  register  of  share- 
holders on  the  22nd  of  June ;  and  the  only  question  is,  whether 
they  had  paid  for  their  shares  on  that  day,  and  that  is  not  alleged. 
The  shares  were,  at  all  events,  paid  for  by  the  money  of  the  com- 
pany :  In  re  London  and  Provincial  Starch  Company,  before  Yice- 
Chancellor  James,  April  22, 1869.  The  transaction  is  very  similar 
to  Eunfs  Case,  before  the  Master  of  the  Eolls,  Feb.  12,  1868. 
These  directors  must  either  be  treated  as  not  having  paid  up  their 
shares,  or  as  having  agreed  to  take  shares  which  they  have  not  yet 
accepted.  If  a  director  knows  that  a  qualification  is  required,  and  . 
allows  shares  representing  the  qualification  to  be  registered  in  his 
name,  he  is  bound  to  take  them. 

Mr.  Winterlotliam,  in  reply : — 

There  is  no  implied  contract  on  behalf  of  a  director  to  take  the 
shares  required  as  a  qualification :  Curries  Case  (2) ;  Marquis  of 
Ahercorn's  Case  (3).  The  transaction  must  be  taken  as  a  whole, 
and  the  directors  can  only  be  placed  on  the  list  on  condition  of 
having  the  cheques  returned  to  them. 

Sir  E.  Malins,  V.C.  :—  n 

In  this  case  the  memorandum  and  articles  of  association  are 
dated  the  18th  of  April,  1867.    The  capital  of  the  company  con- 

(1)  Law  Eep.  8  Eq.  526.  (2)  32  L.  J.  (Ch.)  421 ;  11  W.  R.  46. 

(3)  4  D.  F.  &  J.  78. 
YoL.  XI.  T  2 
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V.-C.  IL  sisted  of  £200,000,  divided  into  20,000  shares  of  £10  eacli.  By 
1870  clause  39  of  the  articles  of  association  it  is  provided  ''tliat  the 
In  re      directors  may  purchase,  on  the  part  of  the  company,"  the  business 

SDERI  &  Co  JDisderi,  and  "  may  pay  for  the  same  £170,000  in  17,000  fully 

paid-up  shares  of  the  company."  That  I  read,  and  I  suppose  no  one 
would  read  it  otherwise,  as  a  limit  in  price  beyond  which  they  are 
not  to  go.  The  matter  seems  to  have  languished  from  that  date, 
for  the  company  did  nothing  till  the  22nd  of  June,  a  period  of 
rather  more  than  four  months.  ^  During  this  time  M.  Disderi  was 
going  about  trying  to  find  directors.  Eventually  he  found  five 
gentlemen  ready  to  hold  themselves  out  to  the  public  as  directors. 
They  were  all  men  in  a  respectable  way  of  life,  but  they  all  declined 
to  incur  any  risk  whatever.  They  were  willing  to  receive  fees  and 
dividends,  but  under  no  circumstances  were  they  to  embark  any 
capital  in  the  company  or  to  incur  any  liability.  It  is  said  that 
such  a  position  is  one  becoming  a  man  of  honour  and  respect- 
ability to  occupy,  but  I  think  it  is  inconsistent  with  the  position  of 
a  gentleman.  I  think  that  when  persons  hold  themselves  out  as 
directors  of  a  company,  the  public  have  a  right  to  infer  that  they 
have  embarked  their  money  in  the  concern.  But  if  they  can 
make  themselves  directors  without  incurring  any  liability,  I  think 
such  a  state  of  things  would  be  prejudicial  to  the  true  interests  of 
society. 

It  appears  that  the  first  meeting  of  the  company  took  place  on 
the  22nd  of  June.  Mr.  Joeelyn,  one  of  the  five  English  directors, 
took  the  chair,  and  all  these  gentlemen  acted  as  directors,  and 
their  names  were  entered  on  the  list  for  the  twenty- five  shares 
required  for  the  qualification  of  each  of  them.  On  the  25th  of 
June  there  was  another  meeting,  at  which  they  were  more  formally 
called  directors,  and  at  this  meeting  they  signed  the  contract  for 
the  purchase  of  M.  Disdens  business.  It  is  obvious  that  no. 
contract  could  bind  the  company  till  there  were  directors  appointed, 
for  clause  39  is  express,  "that  the  directors  may  purchase."  It 
is  immaterial  whether  they  gave  directions  to  have  their  names 
entered  as  directors  on  the  22nd  or  25th  of  June.  They  were 
certainly  so  entered  by  the  latter  date,  and  consequently  each  of 
them  became  from  that  day  liable  to  pay  £250.  Why  were  their 
names  entered  for  the  particular  number  of  twenty-five  shares? 
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Obviously  to  comply  with  clause  48  of  the  articles  of  association,    V.-C.  M. 
by  which  that  number  of  shares  is  required  as  the  qualification  for  1870 
directors  ;  and  they  knew  that,  without  holding  those  shares,  they  re 
could  not  act  as  directors.    They  say  that  these  shares  were  part  ^^^^^^^  ^ 
of  those  contracted  to  be  given  to  M.  Disderi  as  the  consideration 
for  the  purchase  of  his  business  ;  but  that  could  not  be,  for  there 
was  no  contract  to  give  him  anything  till  they  had  taken  their 
shares.    Then  these  gentlemen,  who  were  the  mere  creatures, 
dummies,  and  nominees  of  M.  Disderi,  say  that  at  the  meeting  of 
the  25th  of  June  they  proceeded  to  consider  the  contract  for  the 
purchase  of  M.  Disderi  s  business,  for  which  the  company  was  to 
pay  £168,000  in  shares  and  £2000  in  money.    Is  it  becoming  or 
decent  that  those  gentlemen  should  say  that  they  have  paid  up 
their  shares  in  full,  and  are  therefore  entitled  to  elect  to  be  taken 
•off  the  list  of  contributories  ? 

Then  the  question  arises  whether  there  has  been  any  payment 
upon  their  shares.  For  this  another  business  transaction  is  brought 
forward  which,  I  do  not  hesitate  to  say,  is  unworthy  of  a  school-boy. 
The  transfer  of  cheques,  by  which  it  was  carried  out,  I  can  call 
Tiothing  but  a  ridiculous  farce.    The  transaction  was,  in  substance, 
exactly  like  that  in  Graij  v.  Leivis  (1),  which  I  treated  as  a  mere 
fraud  or  farce,  and  I  should  have  wasted  the  time  of  the  Court  if  I 
had  allowed  Mr.  Coiton  to  go  more  fully  into  that  part  of  the  case 
There  was  another  argument  brought  forward  by  Mr.  Winterhotham, 
derived  from  clause  4  of  the  articles  of  association,  which  provides 
"that  shareholders  shall  pay  up  their  shares  in  full  at  the  time  of  allot- 
ment, and  was  to  the  effect  that  there  is  no  acceptance  of  shares  until 
payment,  and  if  there  is  no  payment  there  has  been  no  acceptance ; 
■so  that,  though  they  had  themselves  required  the  secretary  to  enter 
the  statement  that  their  shares  were  paid  in  full,  and  continued 
to  act  as  having  done  so,  they  are  now  entitled  to  say  that  they 
never  accepted  the  shares.    If  necessary,  I  should  have  held 
that  there  was  a  completed  agreement  to  take  the  shares ;  but  I 
entirely  agree  that,  under  sect.  23  of  the  Companies  Act,  1862, 
mo  agreement  to  take  the  shares  was  necessary.    If  a  man  acts 
;as  a  director  or  shareholder  of  a  company,  and  he  is  required,  as 
B>  condition  of  so  acting,  to  incur  the  liability  of  taking  shares,  he 
(1)  Law  Eep.  8  Eq.  526, 
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V.-C.M.    is  bound  to  take  the  shares  independently  of  any  agreements 
1870      Levitas  Case  (1),  wliicli  was  not  cited,  lias  a  great  bearing  on  the 
jn  re      present  case.  On  the  whole,  I  think  that  the  applicants  were  bound 
DisDERi  &  Co.     ^^-^Q        shares  before  acting  as  directors,  and  I  treat  them  as 
persons  who,  having  agreed  to  take  shares,  have  not  paid  them  up, 
and  they  must  pay  them  up  in  full.    In  my  opinion,  the  case  is 
equally  clear  both  on  principle  and  on  authority,  and  they  must 
remain  on  the  list,  and  pay  the  costs  of  the  application. 

Solicitors :  Mr.  J.  B.  Batten ;  Messrs.  Abrahams  &  Boffey, 


Y.-O.  M.    THAMES  PLATE  GLASS  COMPANY  v.  LAND  AND  SEA 
1870  TELEGKAPH  COMPANY. 

Company — Winding-up — Specific  Performance — Leave  to  enforce  an  Answer — 
Companies  Act,  1862,  ss.  87,  151. 

A  vendor's  suit  was  instituted  against  a  company  for  specific  performance,, 
and  an  injunction  obtained  restraining  an  action  to  recover  the  deposit-money 
paid  on  the  contract.  Interrogatories  were  filed,  but  before  the  answer  was 
put  in  the  Defendant  company  was  in  course  of  voluntary  winding-up  under 
supervision.  On  a  summons  for  leave  to  continue  the  suit,  notwithstanding 
the  winding-up,  the  Court  gave  leave  to  enforce  an  answer,  but  directed  that 
no  further  proceedings  should  be  taken  without  leave  of  the  Court. 

This  was  a  summons  adjourned  into  Court  for  leave  to  proceed 
with  a  suit  against  a  company,  notwithstanding  an  order  to  continue 
a  voluntary  winding-up  under  the  supervision  of  the  Court. 

The  bill,  which  was  filed  in  June,  1870,  was  for  specific  perform- 
ance of  an  alleged  contract  to  purchase  for  £70,000  certain  land, 
buildings,  engines,  and  machinery  belonging  to  the  Plaintiff  com- 
pany at  or  near  Blackwall,  Pojplar,  The  agreement  was  constituted 
by  a  memorandum  of  agreement  under  the  seal  of  the  PlaintiflT 
company,  and  a  letter  under  the  seal  of  the  Defendant  company, 
accepting,  with  some  variations,  the  proposal  of  the  Plaintiff  com- 
pany, and  an  alleged  acceptance  of  the  variations  by  the  Plaintiff 
company.  The  Defendant  company  had  refused  to  complete, 
alleging  the  negotiations  did  not  amount  to  a  concluded  agree- 
(1)  Law  Eep.  5  Ch.  489. 
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ment  between  the  parties.    The  contract,  however,  had  proceeded     V.-C.  M. 

so  far  that  the  Defendant  company  had  paid  a  deposit  on  the  1870 

purchase-money  of  £1000,  which  was  subsequently  paid  into  the  Thames 

National  BanJc  in  the  joint  names  of  George  Brady,  one  of  the  ^qq^p^^'y 

solicitors,  and  Alfred  Goslet,  one  of  the  directors  of  the  Plaintiff  ^• 

P     1  •       •      1     Land  AND  Sea 

company.    The  Defendant  company  commenced  an  action  m  the  Telegkaph 

Court  of  Exchequer,  and  issued  a  process  of  attachment  in  the 
Lord  Mayor's  Court,  for  the  purpose  of  recovering  the  deposit- 
money  ;  and  the  bill  prayed  an  injunction  to  restrain  the  prose- 
cution of  the  action  and  process  of  attachment.  On  the  23rd 
of  June,  1870,  an  order  was  made,  upon  a  motion  for  an  injunc- 
tion, directing  the  money  to  be  brought  into  Court  (which  was 
subsequently  done),  and  restraining  the  action  and  process  of 
attachment. 

The  interrogatories  were  filed  on  the  24th  of  June,  1870. 

On  the  21st  of  July,  1870,  a  resolution  was  passed  to  wind  up 
the  Defendant  company  voluntarily,  which  was  duly  confirmed  on 
the  5th  of  August,  1870 ;  and  on  the  same  day  an  order  was  made 
to  continue  the  winding-up  under  the  supervision  of  the  Court,  on 
two  Petitions  presented  on  the  1st  and  8th  of  July  respectively. 

It  appeared  that  the  answer  of  the  Defendant  company  had 
been  settled  by  counsel  before  the  winding-up,  but  not  s\Aorn. 

Mr.  Cotton,  Q.C.,  and  Mr.  Crachnall,  for  the  Plaintiff  company : — 

Unless  leave  is  sometimes  given  to'continue  suits,  notwithstand- 
ing winding-up  orders,  it  will  always  be  in  the  power  of  a  company 
to  evade  discovery  by  a  winding-up.  It  is  impossible  to  say,  till  it 
is  known  what  the  nature  of  the  defence  is,  whether  a  summons 
in  the  winding-up  would  be  an  equivalent  for  the  suit.  In  In  re 
Imperial  Mercantile  Credit  Association  v.  Witham  (1)  an  order  was 
made  to  continue  a  suit  notwithstanding  a  winding-up. 

Mr.  Glasse,  Q.C.,  and  Mr.  Kekewich,  for  the  Defendant  com-  — 
pany :— 

The  whole  policy  of  the  ComjMnies  Act,  1862,  is  to  have  every 
jmatter  relating  to  a  company  in  course  of  liquidation  decided  in  the 
winding-up.    The^  suit,  if  allowed  to  go  on,  will  keep  open  a  liqui- 

(1)  Law  Eep.  3  Eq.  89. 
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V.-C.  M,    dation  which  is  now  nearly  completed.    The  question  has  been 

1870      already  decided  in  Stringer's  Case  (I).    An  answer  is,  in  fact,  use- 

Thames     less  in  the  case  of  a  company  in  liquidation.    Every  information 

"^CoMPANY^^  can  be  obtained  by  affidavits,  and  an  inspection  of  documents  and 

^-  the  books  of  the  company.  Imperial  Mercantile  Credit  Association 
LandandSea  .  1 

Telegraph  V.  Witliam  (2)  was  a  suit  by,  not  against,  a  company. 
Company. 

Mr.  Cotton,  in  reply : — 

It  is  important  that  the  Defendant  company  should  put  in 
an  answer  which  will  state  all  the  grounds  of  defence  they  rely 
upon,  and  bind  them  to  those  grounds.  Stringers  Case  is  not  an 
authority  against  the  summons. 

Sir  E.  Malins,  Y.C.  :— 

I  think  it  is  in  general  a  matter  of  great  convenience  to  have 
all  money  demands  brought  forward  in  the  winding-up ;  and,  con- 
sidering that  a  vendor's  suit  for  specific  performance  amounts  to 
no  more  than  a  mere  money  demand,  there  is  much  to  be  said  for 
not  allowing  the  suit  to  be  continued.  It  is  really  no  more  than 
a  money  demand,  for,  if  the  contract  is  established,  the  Plaintiff 
company  will  be  entitled  to  the  £70,000,  and  the  land  will  have  to 
be  sold  in  the  winding-up,  and  the  Plaintiff  company  satisfied  out 
of  the  purchase-money,  and  they  will  also  prove  against  the 
company  for  any  deficiency  in  the  proceeds  of  the  sale  to  make 
up  the  amount  due  to  them.  But,  though  I  am  strongly  impressed 
with  the  fact  that  this  suit  is  a  mere  money  demand,  it  is  to  be 
remembered  that,  being  a  suit  for  specific  performance,  it  is 
possible  that  many  different  kinds  of  defence  may  be  set  up. 
And,  considering  that  the  bill  was  filed  in  June,  1870,  and  that 
time  enough  elapsed  before  the  winding-up  to  have  put  in  an  answer, 
and  no  answer  was  put  in,  I  am  of  opinion,  on  the  whole,  that  the 
balance  of  convenience  is  in  favour  of  allowing  the  suit  to  go  on 
till  an  answer  is  put  in.  Proceedings  in  a  winding-up  have, 
however,  the  advantage  over  suits,  in  the  greater  expedition  with 
which  they  are  conducted.  An  appeal  from  an  order  on  a  sum- 
mons would  be  heard  in  a  week  or  two,  while  a  decree  in  a  suit 
would  necessarily  be  the  subject  of  a  regular  appeal. 

(1)  Law  Kep.  4  Ch.  475.  (2)  Law  Eep.  3  Eq.  89. 
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The  order  will  be  for  liberty  to  the  Plaintiff  to  enforce  an    V.-C.  M. 
answer  in  the  suit  if  not  filed  within  a  month.    No  further  1870 
proceedings  to  be  taken  wdthoat  the  leave  of  the  Court.  Thames 

Plate  Glass 

Solicitors:  Messrs.  Tilleard,  Godden,  <&  Holme;  Messrs.  WMUns,  CoajTANY 

Baker,  &  Baylis,  Land  and  Sea 

'  ^  Telegraph 

Company. 


In  re  SMIRTHWAITE'S  TRUSTS.  v.-C.  M. 


Trustee  Act,  1850 — Neiu  Trustee — Appointment  where  no  existing  Trustee — 


1871 


Heir  of  Testator  hefore  the  Court,  Jan.  13. 

The  Court  may  appoint  trustees  under  the  Trustee  Act,  1850,  where  there 
never  have  heen  any  trustees. 

A  testator  gave  his  residuary  real  and  his  personal  estate  to  three  trustees, 
all  of  whom  died  in  his  lifetime.  A  Petition  was  presented  under  the  Trustee 
Act,  1850,  for  the  appointment  of  new  trustees  and  for  a  vesting  order  : — 

Held,  that  all  difficulty  was  removed  by  serving  the  heir  of  the  testator  ; 
and  that  the  order  might  be  made. 

David  SMIBTHWAITE,  by  his  will,  dated  the  28th  of  October, 
1838,  gave  his  residuary  real  and  his  personal  estate  to  three 
trustees,  upon  certain  trusts,  amongst  which  was  a  trust  to  sell 
the  real  estate  and  lay  out  the  proceeds  in  the  purchase  of  other 
land  to  be  held  on  the  same  trusts.  The  beneficial  limitations 
were  adapted  to  real  estate. 

The  three  trustees  named  in  the  will  died  in  the  testator's  life- 
time. The  testator  died  on  the  20th  of  September,  1870,  possessed 
of  freehold  and  copyhold  property,  as  w^ell  as  personal  estate. 

A  Petition  was  now  presented  by  the  tenant  for  life  and  the  first 
tenant  in  tail  in  remainder,  under  the  limitations  of  the  will,  for 
the  appointment  of  new  trustees  under  the  Trustee  Act,  1850,  and 
for  an  order  vesting  the  real  estate  in  them. 

The  person  who  was  heir-at-law  and  customary  heir  of  the  testator 
was  served. 

Mr.  Casson,  in  support  of  the  Petition  : — 

The  question  whether  the  Court  has  power,  under  the  Trustee 
Act,  1850,  to  make  the  order  where  there  are  no  existing  trustees, 
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V.-C  M.  was  raised  in  Gunson  v.  Smj)son  (1),  where  the  order  was  refused 

1871  solely  on  the  ground  that  the  heir  of  the  testator  was  not  before 

In  re  the  Court.    From  that  case  it  may  be  inferred  that  the  Court  will 

wAiTE^"  appoint  trustees  where,  as  in  the  present  case,  the  heir  has  been 

Trusts,  brought  before  the  Court. 

SiK  E.  Malins,  V.C.  :— 

I  think  that  the  service  of  the  Petition  on  the  heir  removes 
the  difficulty  felt  by  the  Court  in  Gunson  v.  Sim]JSon;  and  the 
order  asked  for  may  be  made  under  the  Trustee  Act,  1850. 

Solicitors :  Messrs.  Pitman  &  Lane, 


v.-c.  M.  In  re  WESTBKOOK'S  TKUSTS. 

^^^^  Practice — Petition — Amendment — Facts  subsequent  to  leave  to  Amend. 


Jan.  13. 


A  Petition  may  be  amended  by  stating  facts  which  have  taken  place  since 
leave  to  amend  was  given. 


T 


HIS  was  a  Petition  for  payment  of  a  sum  of  money  out  of  Court. 
The  Petition  came  on  for  hearing  on  the  16th  of  December, 
1870,  when  it  appeared  that  it  was  necessary  to  have  administration 
taken  out  to  a  person  through  whom  five  of  the  claimants  to  shares 
in  the  fund  derived  their  interest.  The  Petition  was  accordingly 
ordered  to  stand  over  till  the  next  Petition  day,  to  enable  the 
administration  to  be  taken  out ;  and  leave  was  given  to  amend. 

A  difficulty,  however,  arose  in  adding  by  amendment  the  name 
of  the  administrator,  and  the  fact  of  his  having  taken  out  adminis- 
tration, from  a  statement  in  BanielVs  Chancery  Practice  (2),  that 
no  facts  can  be  added  to  a  Petition  by  amendment  which  have 
occurred  since  leave  to  amend  was  given. 

Mr.  Chester,  for  the  Petitioner,  mentioned  the  matter,  and  stated 
that  the  authorities  cited  in  BanielVs  Chancery  Practice,  in  support 
of  the  statement  that  matters  happening  after  leave  has  been  given 


(1)  Law  Eep.  5  Eq.  332. 


(2)  4th  Ed.  vol.  ii.  p.  1459. 
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to  amend  cannot  be  stated  by  amendment — Maude  v.  Maude  (1)    V.-C.  M. 
and  Be  CartwrigMs  Trusts  (2) — did  not  relate  to  the  point.  1871 

In  re 

SiK  K.  Malins,  Y.C.  : —  ^Tkusts.^  ^ 

I  am  of  opinion  that  no  special  leave  is  necessary,  but  that  the 
leave  which  I  have  given  is  sufficient  to  enable  any  amendment 
whatever  to  be  made.  I  am  surprised  that  it  is  otherwise  stated 
in  BanieWs  Chancery  Practice,  which  is  a  most  carefully  written 
book.  Attention  ought  to  be  called  to  any  error  in  it.  However, 
in  my  view,  anything  whatever  may  be  added  to  a  Petition  by 
amendment. 

Solicitors :  Messrs.  (7.  M.  &  B,  C.  Mote, 


(1)  5  De  G.  &  Sm.  418. 


(2)  8  W.  E.  492. 
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V.-C.B.    SOUTHAMPTON  DOCK  COMPANY  v.  SOUTHAMPTON 
1870  HAEBOUE  AND  PIEE  BOAED. 

Dec.  8,  9. 

  Jurisdiction — Account — Money  Demand — Fiduciary  Belationship. 

Where  a  Court  of  Law  can  do  as  full  justice  to  the  subject  in  dispute  as 
can  be  done  in  Equity,  this  Court  will  not  interfere  to  stay  the  proceedings 
at  law.  But  when  the  completeness  of  the  relief  at  law  is  doubtful,  and 
questions  of  account,  of  the  right  to  raise  a  case  of  wilful  default,  and  of 
fiduciary  relationship  between  the  parties  are  involved,  the  Court  will  enter- 
tain a  suit  for  the  purpose  of  transferring  the  proceedings  from  Law  to 
Equity,  and  will  grant  an  injunction  until  the  hearing. 

Motion  that  Defendants,  the  Southampton  Pier  and  Harbour 
Board,  might  be  restrained  until  the  hearing  from  prosecuting 
an  action  at  law  commenced  by  them  against  the  Plaintiff 
company  to  recover  the  sum  of  £5000. 

The  Plaintiff  company  were  incorporated  by  Act  of  Parliament, 
6  Will.  4,  c.  29,  for  the  purpose  of  making  and  maintaining  a 
dock  or  docks  at  Southamjc>ton.  The  Defendants,  the  Pier  and 
JSarhour  Board,  were  constituted  by  the  Southampton  Harhour  Act, 
1863  (26  &  27  Yict.  c.  119),  with  the  powers,  and  as  a  continuation 
of  and  in  substitution  for  the  Pier  and  Harbour  Commissioners, 
whose  powers  were  derived  from  various  Acts  of  Parliament,  of 
which  the  only  one  material  for  this  report  is  6  &  7  Yict.  c.  65. 
By  the  53rd  section  of  this  Act  it  was  enacted  that,  "  for  providing 
against  any  loss  or  diminution  of  income  which  might  be  sustained 
by  the  Commissioners,  in  case  the  annual  income  of  the  Commis- 
sioners arising  from  the  rates,  duties,  and  payments  by  them, 
taken  and  derived  in,  respect  of  goods,  wares,  and  merchandise, 
and  other  commodities,  should,  in  any  one  year  after  the  opening 
of  the  said  dock,  fall  below  the  sum  of  £1000,  then  and  in  such 
case,  and  so  from  time  to  time,  as  the  same  should  happen,  the 
Plaintiff  company  were  thereby  required  to  pay  to  the  Com- 
missioners, out  of  the  sales  authorized  to  be  taken  by  Plaintiff 
company,  such  annual  sum  as  should  be  sufficient  to  make  up  any 
such  deficiency  as  aforesaid.  Such  annual  sum  was  to  be  com- 
puted from  the  31st  of  March  in  each  year,  and  paid  and  payable 
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to  the  Commissioners  on  the  24tli  of  June  in  each  year ;  and  it     V.-C.  B. 
was  also  provided  that  it  should  be  paid  and  payable  in  preference  1870 
to  the  interest,  dividends,  and  income  of  the  moneys  or  stock  Southampton 
which  should  be  raised  or  created  under  any  of  the  powders  or  ^^^^^ 
provisions  of  that  Act  or  the  Acts  therein  recited,  and  in  pre-  hTeboueTnd 
ference  to  any  dividends  or  income  payable  by  virtue  of  that  Pier  Boakd. 
Act,  or  by  the  said  Acts  therein  recited,  to  the  proprietors  of  the 
undertaking,  or  any  of  them ;  and  that  such  annual  payments  and 
proportionable  part  should  be  paid  and  payable  as  aforesaid,  not- 
withstanding the  Commissioners  should  at  any  time  reduce,  alter, 
or  vary  the  last-mentioned  rates,  rules,  and  sums  below  the  rates, 
duties,  and  sums  then  received  and  taken  by  them  on  such  goods, 
wares,  and  merchandise." 

It  appeared  that,  from  1847  to  1858  inclusive,  there  had  been 
a  deficiency  in  every  year  in  the  income  of  the  Pier  and  Harbour 
Board  or  of  their  predecessors,  but  until  June,  1870,  no  demand 
Avas  made  upon  the  Dock  Company,  and  dividends  had  been 
declared,  and  payments  made  to  their  shareholders  by  that  com- 
pany, on  the  assumption  that  they  were  under  no  legal  liability 
to  the  Pier  and  Harhour  Board,  or  their  predecessors,  in  respect 
of  such  deficiency. 

On  the  28th  of  June,  1870,  the  solicitor  of  the  Pier  and  Har- 
hour Board  wrote  to  the  secretary  of  the  Plaintiff  company, 
applying  for  payment  of  £3710  7s.,  being  the  aggregate  amount 
required  for  the  year  ending  the  31st  of  March,  1847,  and  for 
the  eleven  succeeding  years,  to  make  up  the  income  of  the  Port 
and  Harbour  Commissioners,  in  respect  of  goods,  wares,  mer- 
chandise, and  other  commodities,  to  the  sum  of  £1000  per  annum  ; 
the  claim  being  made  upon  Plaintiff  company  under  6  &  7  Vict, 
c.  65.  The  letter  called  attention  to  the  fact  that  the  Pier  and 
Harbour  Board  had  received  a  peremptory  mandamus,  issued  by 
the  Court  of  Queen's  Bench  at  the  suit  of  the  Corporation  of 
SoutJiamjpton,  compelling  them  to  take  the  necessary  legal  steps 
for  obtaining  payment  of  the  sum  mentioned ;  and  the  amount  of 
deficiency  that  had  arisen  in  each  year  (amounting  during  the 
twelve  years  to  £3710  7s.)  was  stated. 

The  Dock  Company  replied  that  they  felt  bound  to  satisfy  them- 
selves that  the  income  of  the  Commissioners  referred  to  in  sect.  53 
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V.-C.  B.    of  6  &  7  Vict.  c.  65,  had  fallen  short  of  £1000  a  year,  and  then  to 
1870      consider  how  far  they  would  be  justified  in  satisfying  the  claim ; 
Southampton  ^^^^  purpose  they  required  to  be  furnished  with  detailed 

Dock  Co.  particulars  of  each  year's  receipts  from  the  various  sources  of 
Southampton  income  authorized  to  be  levied  by  the  Commissioners.  A  state- 
PiBE  BoAED.  ment  was  furnished  purporting  to  shew  a  total  income  from  the 

  1st  of  April,  1846,  to  the  31st  of  March,  1858,  of  £8289  13s.,  thus 

falling  short  of  £12,000  by  £3710  7s.  Some  correspondence  took 
place,  in  the  course  of  which  Defendants'  solicitor  required,  as  a 
condition  to  be  satisfied  before  production  of  the  books  of  the 
Harbour  Commissioners  for  inspection  on  behalf  of  Plaintiff  com- 
pany, that  Plaintiff  company  should  admit  the  principle  on  which 
the  demand  of  Defendants  was  based,  and  should  limit  their 
inquiry  to  an  examination  of  the  accuracy  of  the  figures  which 
went  to  make  up  the  total  of  £8289  13s.  (the  total  income  for 
twelve  years  on  goods,  wares,  and  merchandise).  On  the  other 
hand,  the  PlaintiJBf  company  insisted  on  being  satisfied  that  the 
Commissioners  had  received  and  credited  all  the  rates,  duties,  and 
payments  authorized  to  be  levied  under  their  Acts  of  Parliament. 

Inspection  of  the  Commissioners'  books  having  been  refused,  and 
an  action  having  been  commenced  against  the  Bock  Company  by 
the  Fier  and  Harbour  Board  to  enforce  payment  of  £5000,  the 
Bock  Company  had  filed  the  present  bill  to  restrain  such  proceed- 
ings at  law,  and  also  for  the  purpose  of  ascertaining  what  (if  any) 
sum  was  payable  by  Plaintiff  company  to  Defendants  by  virtue  of 
the  several  Acts  of  Parliament,  and  as  incidental  thereto,  for  dis- 
covery of  the  amount  of  the  rates,  duties,  and  other  moneys 
received  and  taken,  or  which  ought  to  have  been  received  and 
taken,  by  Plaintiffs  or  their  predecessors,  the  Commissioners, 
in  respect  of  goods,  wares,  merchandise,  and  other  commodities 
landed  at  or  shipped  from  the  docks  and  other  works  of  Defendants 
or  their  predecessors. 

The  bill  charged  that  it  would  be  greatly  prejudicial  to  the 
interests  of  their  shareholders,  and  contrary  to  equity,  that  they 
should  be  required  to  pay  out  of  their  existing  funds  sums  of 
money  which  ought  to  have  been  paid  (if  at  all)  in  past  years,  and 
in  respect  of  which  nothing  could  now  be  recovered  from  the 
former  shareholders,  who,  if  the  claim  of  Defendants  ^las  allowed 
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to  prevail,  would  have  received  a  larger  dividend  than  they  were    V.-O.  B. 
entitled  to.  I870 

The  bill  also  charged  that  Plaintiff  company  were  greatly  dis-  southamptoi^ 
advantaged  by  not  having  had  an  earlier  opportunity  afforded  for 
examining  the  accounts  of  the  Harbour  Commissioners,  and  that  Southampton 
such  disadvantage  afforded  an  additional  reason  why  the  Defen-  pier  Boaed. 
dants'  claim  should  be  limited  to  some  point  of  time  considerably 
within  the  twenty  years  during  which  it  might,  but  for  the  laches 
of  Defendants'  predecessors,  otherwise  be  held  to  subsist.  The 
Plaintiffs  also  charged  wilful  default  on  the  part  of  Defendants' 
predecessors  (in  not  giving  any  credit,  in  the  statement  of  par- 
ticulars sent  in,  in  respect  of  any  quay  duty),  and  that,  accord- 
ingly, the  account  ought  to  be  taken  on  the  footing  of  such  wilful 
default. 

It  was  also  charged  that,  according  to  the  true  construction  of 
6  &  7  Vict.  c.  65,  s.  53,  the  annual  income  of  the  Harbour  Com- 
missioners, which  Plaintiff  company  were  bound  to  make  up,  was 
a  deficiency  of  gross  and  not  of  net  income ;  but  that  Defendants 
had  in  their  account  computed  the  deficiency  on  the  assumption 
that  the  latter  construction  was  the  true  one,  and  had  made 
allowances  in  their  own  favour  for  all  outgoings  of  every  descrip- 
tion in  connection  with  the  management  of  the  harbours^  piers, 
and  quays,  and  the  levying  of  tolls  and  duties  thereat. 

Declarations  were  prayed — 1.  That  the  deficiency  of  income 
which,  by  the  6  &  7  Yict.  c.  65,  s.  53,  Plaintiff  company  were 
bound  to  make  good  to  Defendants,  was  a  deficiency  of  gross  and 
not  of  net  income.  2.  That  for  the  purpose  of  estimating  the 
amount  of  such  income  (whether  gross  or  net),  and  of  ascertaining 
the  extent  of  the  aforesaid  deficiency  (if  any),  the  Board  ought  to 
give  credit  for  all  sums  •  which  their  predecessors,  the  Harbour 
Commissioners,  might  have  received,  or  but  for  wilful  default 
might  have  received,  in  respect  of  duties  leviable  on  goods,  wares, 
merchandise,  and  commodities  landed  or  shipped  from  any  of  the 
legal  quays  in  Southampton,  or  for  which  a  quay  duty  was  charge- 
able in  addition  to  pier  duty.  3.  That  the  Board  were  debarred 
in  equity  from  requiring  Plaintiff  company  to  make  good  any 
deficiency  of  income  which  might  have  occurred  previously  to 
1870,  down  to  which  time  no  demand  was  made  upon  Plaintiff 
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V.-C.  B.     company  in  respect  of  sucli  deficiency,  and  dividends  were  declared 
1870       by  Plaintiff  company,  and  paid  to  their  shareholders,  on  the 
Southampton  assumption  that  no  liability  to  make  good  such  deficiency  in  fact 
Dock  Co.  existed". 

Southampton  The  bill  also  prayed  an  account,  on  the  footing  of  the  above 
PiEE  BoAED.  declarations,  of  what  (if  anything)  was  due  and  owing  to  the  Board 
from  Plaintiff  company  under  6  &  7  Yict.  c.  65,  and  26  &  27  Yict. 
c.  119,  Plaintiffs  thereby  offering  to  pay  to  Defendants  what 
should  so  be  found  due.  An  injunction  in  the  meantime  against 
prosecution  of  the  action  at  law,  and  an  inspection  of  the  books 
and  documents  in  the  possession  of  Defendants,  were  also  prayed. 

The  Plaintiff  company  now  moved  for  an  injunction  in  restraint 
of  the  proceedings  at  law. 

Sir  Boundell  Palmer,  Q.C.,  Mr.  Kay,  Q.C,  and  Mr.  Cookson, 
in  support  of  the  motion,  cited  South  Eastern  Bailway  Company 
V.  Brogden  (1). 

Mr.  Eddis,  Q.C,  and  Mr.  E.  Cutler,  for  the  Defendants  :— 

There  is  no  ground  for  staying  proceedings  in  the  action,  as 
complete  justice  can  be  done  in  a  Court  of  Law,  and  there  is  no 
single  element  in  the  case  which  renders  it  one  for  a  Court  of 
Equity  in  preference  to  a  Court  of  Law.  There  is  not  that 
mutuality  of  account,  by  receipts  and  payments  by  each  party  on 
account  of  the  other,  or  complication,  which  is  necessary  to  support 
the  bill :  Phillips  v.  Phillijps  (2) ;  Fluker  v.  Taylor  (3) ;  Foley  v. 
Hill  (4) ;  O'Mahony  v.  Dickson  (5).  No  fiduciary  relationship  has 
been  made  between  the  parties.  There  is  a  mere  legal  right  to 
receive  and  obligation  to  pay,  which  give  no  right  to  an  account 
in  equity  :  Smith  v.  Leveaux  (6) ;  Moxon  v.  Bright  (7). 

In  South  Eastern  Bailway  Com^pany  v.  Brogden  there  were  many 
very  special  and  complicated  matters  of  account  which  could 
not  be  decided  upon  by  a  jury  with  justice  to  parties.  But  here 
no  such  complication  exists.  With  respect  to  laches,  though  no 
demand  was  made  upon  the  Plaintiffs,  they  must  have  known  of 

(1)  3  Mac.  &  a.  8.  (4)  2  H.  L.  C.  28. 

(2)  9  Hare,  471.  (5)  2  Sch.  &  Lef.  400. 

(3)  3  Drew.  183.  (6)  2  D.  J.  &  S.  1.  , 

(7)  Law  Rep.  4  Ch.  292. 
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tlieir  liability  to  Defendants,  whose  accounts,  as  a  public  body,     V.-C.  B. 
were  audited  and  circulated  in  tlie  town,  and  also  from  tbe  pro-  1870 
ceedings  at  Common  Law  and  before  tlie  House  of  Lords,  which  Southampton 
resulted  in  the  issue  of  a  wa-it  of  mandamus  compelling  the  Defen-  ^^^^^ 
dants  to  sue  the  Plaintiffs.    But  even  if  there  has  been  laches  on  Southamptojt 

.     Harbour  and 

the  part  of  the  Defendants,  a  Court  of  Common  Law  can  deal  with  Pier  Board. 
that  question :  CJiitfys  General  Practice  (1) ;  and  no  laches  by  the 
creditor,  in  failing  to  demand  payment  of  these  annual  deficiencies, 
will  destroy  the  liability  of  the  Plaintiffs  as  debtors  :  Bex  v.  Car- 
penter (2) ;  Beg.  v.  Parish  of  St.  Michael,  Southampton  (3).  Any 
equitable  defence  to  the  action  that  the  Plaintiffs  have,  may  be 
pleaded  by  them  at  law. 

Mr.  Kay,  in  reply 

We  shew,  as  grounds  for  the  interference  of  this  Court,  mutuality, 
complication  of  account,  and  a  fiduciary  relationship  between  the 
parties.  The  accounts  must  be  taken  on  both  sides  to  shew,  on 
the  one  hand,  that  there  has  been  a  deficiency,  and,  on  the  other, 
that  our  receipts  are  sufficient  to  justify  us  in  making  up  that  loss ; 
and,  in  taking  that  account,  we  are  entitled  to  raise  the  case  of 
wilful  default.  On  these  grounds  a  sufficient  case  for  the  inter- 
vention of  equity  has  been  shewn.  There  has  not  been  merely 
laches  on  the  part  of  the  Defendants — they  have  suffered  us  to  act 
on  the  belief  that  no  claim  would  be  made  upon  us,  and  this  course 
of  conduct  amounts,  in  the  contemplation  of  a  Court  of  Equity,  to 
a  fraudulent  misrepresentation.  As  to  an  equitable  defence,  by 
way  of  plea,  being  open  to  us  in  the  action  at  law,  we  are  not  bound 
to  plead  such  equitable  defence,  but  may  come  into  Equity  for 
relief:  Kerr  on  Injunctions  (4),  and  the  cases  there  cited. 

[On  the  question  of  constructive  notice  of  the  deficiency,  Daniels 
V.  Davison  was  cited  (5).]  « 

SiK  James  Bacon,  Y.C. 

The  single  question  on  this  motion  is,  whether  the  Plaintiffs 
have  a  right  to  sustain  their  bill  in  this  Court.    The  cases  which 

(1)  Vol.  i.  p.  785.  (3)  6  E.  &  B.  807. 

(2)  6  A.  &  E.  794.  (4)  Page  25. 

(5)  16  Ves.  249  ;  17  Ves.  433. 
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V.-O.  B.     tave  been  referred  to,  from  Fluker  v.  Taylor  (1)  to  South  Eastern 
1870      Bailway  Company  v.  Brogden  (2),  have  established  as  a  very  plain 
Southampton  P^'inciple  that  it  is  not  in  every  case  of  account  that  this  Court 
Dock  Co.    ^yill  interfere  to  withdraw  from  the  jurisdiction  of  a  Court  of 
Southampton  Common  Law  the  subject-matter  of  dispute  between  the  parties. 
Piee^Board!'  They  all,  I  think,  establish  this  proposition,  that  where  it  is  un- 
questionable  that  the  Court  of  Law  can  do  as  full  justice  to  the 
subject  in  dispute  as  can  be  done  in  this  Court,  this  Court  will  not 
interfere.    If  there  be  any  doubt  about  that,  the  Plaintiff  has  a 
right,  as  I  conceive,  to  maintain  his  suit  in  this  Court. 

The  declaration  in  this  case  states  the  Acts  of  Parliament,  and  it 
states  in  detail  that  account  which  is  set  out  in  the  bill,  and 
declares  upon  each  of  the  items  of  that  account.  The  Plaintiffs 
at  law  sue  for  each  of  those  sums,  making  in  the  aggregate 
£3710. 

The  circumstances  under  which  the  claim  arises  are  these :  The 
Defendants  are  now  entitled,  and  before  the  formation  of  these 
docks  were  still  more  extensively  entitled,  to  certain  quay  dues. 
The  first  Act  of  Parliament  which  recognised  their  right  in  that 
respect  is  affected  and  altered  by  6  &  7  Yict.  c.  65,  s.  53,  which 
is  set  out  in  the  bill.  [His  Honour  referred  to  that  section.]  Now 
what  is  the  consequence  of  that  ?  To  the  extent  of  this  sum,  which 
is  in  dispute  between  the  parties,  the  Defendants,  who  were  the 
persons  to  manage  the  fund  coming  to  their  hands,  were  surely 
bound  in  all  good  husbandry  and  fairness  to  receive  all  that  they 
could  be  entitled  to  receive.  That  seems  to  me  to  raise  a  case,  if 
not  strictly  of  trusteeship,  yet  so  nearly  approaching  to  it  that  the 
Plaintiffs  in  this  suit  have  a  right  to  hold  the  Defendants  to  the 
strict  exercise  of  their  powers  and  their  duties,  and  to  the  obser- 
vance of  perfectly  good  faith  between  them  ;  because,  if  it  were  not 
so,  it*  would  be  in  the  power  of  the  Defendants,  for  any  reasons, 
good  or  bad,  to  forbear  from  receiving  that  which  they  might  have 
received,  or  which,  perhaps,  they  could  not  receive  without  diffi- 
culty, and  have  recourse  to  the  Plaintiffs  to  make  up  the  deficiency 
of  the  £1000.  It  is  only  the  deficiency  that  the  Defendants  are 
entitled  to  claim  against  the  Plaintiffs.  That  proposition  seems 
at  once  to  shew  that  it  is  incumbent  upon  the  Defendants  to  shew 
(1)  3  Drew.  183.  (2)  3  Mac.  &  G.  8. 
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•actually  what  they  have  received,  and  entitles  the  Plaintiffs  in    V.-O.  B. 
this  suit  to  insist  upon  what  they  might,  but  for  their  wilful  1870 
default,  have  received.   That  is  not  an  account  which  could  be  con-  Southampton 
veniently  taken  in  a  Court  of  Law.  Nor  is  the  principle  of  such  an  ^^^^ 
-account  as  that,  at  all  affected  by  any  of  the  cases  cited  on  behalf  Solthampton 

Harbour  and 

of  the  Defendants,  which  establish  a  most  wholesome  and  safe  FierBoakd. 
principle,  because,  as  was  said  by  Lord  Justice  Turner  in  more 
than  one  case,  the  doors  of  this  Court  would  otherwise  be  opened 
to  every  case  of  disputed  demands  between  parties.  Then,  1  think, 
the  Plaintiffs  have  a  right  to  have  strictly  examined  in  this  Court, 
and  upon  principles  applicable  to  the  administration  of  this  Court, 
the  whole  of  the  receipts  by  the  Defendants,  for  the  purpose  of 
ascertaining  what  the  deficiency  amounted  to.  Included  in  that 
is  the  account  relating  to  the  pier.  The  Defendants  have  two 
rights.  They  have  a  right,  as  owners  of  the  pier,  to  receive 
something  in  the  w^ay  of  profit — no  matter  what ;  and  they  have 
a  right  also  to  the  quay  dues.  They  have  let  these  things  to 
some  person,  it  being  more  convenient,  as  I  suppose,  that  they 
should  be  rented  by  a  lessee  than  that  they  should  be  exacted 
and  received  by  the  ofScers  of  the  Defendants'  company.  The 
affidavit  by  no  means  meets  that  case.  The  affidavit  states,  in 
general  terms,  that  what  they  have  received  for  the  rates  is  in- 
cluded in  the  account  upon  which  they  have  declared,  and  which 
is  set  forth  in  the  bill.  Surely  that  is  a  matter  as  to  which  the 
Plaintiffs  have  a  right  to  an  investigation.  They  have  a  right 
i;o  know  whether  the  quay  dues,  which  were,  as  the  Defendants 
say,  let  by  them,  were  let  at  a  fair  and  proper  rate,  and  how  can 
that  be  examined  into  properly  in  a  Court  of  Law  ?  If  it  should 
turn  out  that  the  quay  dues  have  been  let  for  less  than  they  were 
worth,  and  if  the  Plaintiffs  shew  that  there  has  been  any  default 
in  the  fair  and  due  management  of  the  property  so  let,  they  will 
iiave  a  remedy  against  the  Defendants.  Whether  they  will  do  so 
or  not  remains  yet  to  be  seen ;  and  the  only  difficulty  and  reluctance 
which  I  feel  in  dealing  with  the  case  is,  that  I  am  compelled  in 
some  measure  to  pronounce  an  opinion  upon  something  which  is  not 
yet  ripe  for  decision,  in  order  to  decide  the  question  which  is 
submitted  to  me.  The  questions  I  have  adverted  to  must  be 
decided  when  this  cause  comes  to  be  heard.  There  is  the  other 
Vol.  XI.  U  2 
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V.-C.  B.  question  whicli  has  been  mentioned,  namely,  the  fact  that  for  all 
1870  these  years,  from  1847  to  1858,  the  Defendants  might,  if  there 
Southampton  ^^^'^  deficiency,  have  claimed  it.  There  could  have  been 
Dock  Co.  difficulty  if  they  kept  their  accounts  properly.  They  made  no 
Southampton  claim  whatever  until  a  very  recent  period.  During  that  time  what 
Pier  Board,  was  the  duty  of  the  Plaintiffs  ?  They  were  under  no  obligation  to 
go  to  the  Defendants,  and  say :  "  Have  you  any  demand  against  us 
on  the  subject  of  this  deficiency?"  They  are  living  in  the  same 
town — that  does  not  signify ;  but  it  is  a  fact  that  exists,  and  the 
Defendants,  having  similar  interests  no  doubt  in  a  great  many 
matters,  and  having  full  knowledge  of  a  great  many  circumstances 
which  must  bear  upon  this,  make  no  demand  whatever,  nor  any 
suggestion  that  they  had  any  demand  to  make.  What  were  the 
Plaintiffs  then  to  do  ?  Nobody  can  say  it  was  incumbent  upon 
them  to  go  and  ascertain  whether  anything  was  claimed.  If  they 
had  done  so,  the  same  right  of  investigating  the  accounts  would 
have  existed.  But  they  were  under  no  obligation ;  and,  I  think, 
in  all  fairness,  it  cannot  be  said  that  they  improperly  did  or  omitted 
anything.  What  their  legal  rights  may  be  in  consequence,  is  a 
question  to  be  decided.  Whether  they  did  anything  which  was 
unfair  or  improper  in  concluding  in  each  and  every  year  that  this 
account  comprises,  that  no  claim  whatever  could  be  made  against 
them,  and  that  the  fund  they  had  in  hand  was  free  for  them  to 
distribute  and  divide  in  the  manner  authorized  by  Act  of  Parlia-- 
ment,  subject  only  to  the  claim  which  the  Defendant  company 
might  have  made  and  did  not  make,  is  a  question  which,  until 
the  cause  comes  to  be  heard,  and  the  facts  come  to  be  known,  and 
the  inquiries  properly  made,  it  is  impossible  to  decide.  It  is  not, 
in  my  opinion,  a  case  affected  by  Bex  v.  Carpenter  (1)  and  Beg^. 
V.  Parish  of  St,  Michael,  Southamjoton  (2),  because  in  those  cases,, 
as  was  pointed  out,  there  was  no  doubt  whatever  about  the  liability 
to  pay  or  the  amount  to  be  paid.  Here  the  very  doubt  was,  whether 
there  would  be  anything  to  pay  or  not,  because  it  was  only  the 
deficiency  that  was  to  be  paid,  and  there  was  no  one  who  could  say 
that  there  was  a  deficiency  but  the  parties  who  now  claim  £3710^ 
the  aggregate  for  those  years.  I  cannot  perceive  that  those  cases, 
therefore,  have  the  slightest  bearing  upon  the  case  now  before  me. 
(1)  6  A.  &  E.  794.  (2)  6  E.  &  B.  807. 
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No  doubt  a  Court  of  Common  Law  is  as  competent  as  any  other     v.-C,  B. 

Court  to  decide  a  question  of  ladies  properly  brought  before  it,  and  1870 

undoubtedly  there  has  been  laches,  for  the  Defendants,  who  were  Southampton 

entitled  to  demand  this  money  and  knew  what  was  due  to  them,  ^^^^ 

never  did  demand  it.    In  this  case  there  are  several  questions  of  Southampton 

importance,  purely  equitable  questions,  which  have  to  be  decided  pies  boaed. 

at  the  hearing  of  this  cause.    It  is  impossible  to  deny  that  the 

Plaintiffs  have  a  right  to  raise  that  equitable  question,  upon 

which  they  rely,  whether  by  reason  of  the  conduct  which  the 

Defendant  company  has  pursued,  the  Plaintiffs  are  not  absolved 

from  the  necessity  of  making  any  payment .  in  respect  of  those 

years,  ending  with  the  year  1859.    Whether  an  equitable  plea 

might  be  framed  to  that,  I  will  not  inquire.   I  am  by  no  means 

convinced  that  any  equitable  plea  which  a  Court  of  Common  Law 

would  entertain  could  have  been  framed  under  these  circumstances, 

but  whether  it  could  or  could  not,  the  existence  of  such  an  equitable 

ground  as  that  is  a  reason  why  the  matter  should  be  continued 

in  this  Court,  and  why  it  should  be  withdrawn  from  a  Court  of 

Common  Law.  I  conceive,  therefore,  that  the  Plaintiffs  are  entitled 

to  maintain  the  suit  in  this  Court.    They  are  entitled  to  maintain 

it  because  they  have  suggested  certain  grounds  of  equitable  relief, 

to  which  they  may  be  entitled,  and  which,  as  I  conceive,  the 

Court  of  Common  Law  could  not  extend  to  them,  or  could  not 

extend  to  them  with  anything  like  convenience.    There  has  been 

no  demurrer  to  the  bill.    A  reason,  indeed,  for  not  demurring  has 

been  suggested  as  furnished  by  the  charge  in  the  bill,  that  the 

annual  income  of  the  Harbour  Commissioners,  which  the  Plaintiffs 

are  bound  to  make  up,  is  a  deficiency  of  gross  and  not  of  net  income, 

and  that,  as  charged,  this  is  a  matter  involving  great  complication. 

But  the  very  suggestion  of  that  reason  shews  that  there  may  be  a 

ground  arising  out  of  that  particular  part  of  the  case,  which  entitles  the 

Plaintiffs  to  have  the  accounts  investigated  with  the  utmost  rigour. 

There  must  be  an  injunction  upon  the  terms  of  giving  judgment 
in  the  action  to  be  dealt  with  as  this  Court  shall  direct,  and  the 
proceedings  in  this  Court  must  go  on. 

Solicitors:  Mr.  H.  S.  Smith,  for  Messrs.  Sharp,  Harrison,  & 
PococJc,  Southamj^ton ;  Messrs.  AhloU,  JenMns,  &  Abbott,  for  Mr. 
Eichman,  Southam;pton. 

U2  2 


264 


EQUITY  CASES. 


[L.  R. 


V.-C.  B. 


SAVAGE  V,  SNELL. 


1871 


Practice  —Special  Case — Amendment, 


Jan.  20. 


Upon  the  birth,  after  a  special  case  has  been  set  down  for  hearing,  of  an 
infant  tenant  in  tail,  the  proper  course  for  bringing  such  necessary  party 
before  the  Court  is,  that  the  order  for  setting  down  should  be  discharged,  and 
the  special  case  amended  by  making  the  infant  a  party. 


A  SPECIAL  case  had  been  set  down  for  hearing,  but  before  it 
came  on  to  be  heard  an  infant  tenant  in  tail  of  the  property  in 


Mr.  Haddan  applied  ex  parte  as  to  the  course  to  be  pursued  for 
bringing  the  infant,  who  was  a  necessary  party,  before  the  Court, 
and  stated  that  in  Palmer  v.  Flower  (1)  Vice-Chancellor  James  had 
directed  a  supplemental  statement  to  be  filed,  but  the  case  of  Thistle- 
thwaite  v.  Gamier  (2)  was  not  cited  to  him ;  and  submitted,  on  the 
authority  of  that  case,  and  the  cases  collected  in  BanielVs  Chancery 
Practice  (3),  that  parties  could  not  be  properly  added  to  a  special 
case  by  a  supplemental  statement,  but  that  the  proper  course  was  to 
discharge  the  original  order  for  setting  down,  and  amend  the  case 
by  making  the  infant  a  party. 

•  SiK  James  Bacon,  Y.C,  following  Thistlethwaite  v.  Gamier, 
ordered  that  the  order  to  set  down  the  original  case  should  be  dis- 
charged ;  that  the  case  should  be  amended  by  adding  the  infant 
tenant  in  tail  as  a  party,  on  which  the  usual  appearance  for  the 
infant  and  fresh  appearances  for  all  the  present  parties  should  be 
entered ;  and  then  leave  of  the  Court  should  be  obtained  to  set 
down  the  ease  again  for  hearing,  and  restore  it  to  its  original  place 
in  the  paper. 

Solicitors :  Messrs.  8urr  &  Grihhle. 


question  was  born. 


(1)  18  W.  K.  887.  (2)  5  De  a.  &  Sm.  73. 

(3)  4th  Ed.  p.  1403. , 
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TYLER  V.  YATES. 

Usurious  Contract —  TJnconsdonahle  Bargain — Beversionary  Interest 
31  &  32  Vict.  c.  4. 

The  jurisdiction  of  this  Court  over  unconscionable  bargains  is  not  affected 
by  the  repeal  of  the  usury  laws,  or  by  the  31  &  32  Vict.  c.  4,  as  to  dealings 
with  reversionary  interests. 

An  exorbitant  rate  of  interest  agreed  to  be  paid  by  a  young  and  needy 
man  on  the  security  of  property  in  reversion,  held  by  an  indefeasible  title^  is 
unfair  dealing  within  the  31  &  32  Vict.  c.  4. 

Where  a  young  man  charged  his  reversionary  interest  with  exorbitant  sums 
for  interest  on  loans  principally  made  to  his  brother,  an  infant,  the  Court 
decreed  the  charge  to  stand  as  security  only  for  the  sums  actually  advanced, 
and  for  interest  at  £5  per  cent. 

The  Plaintiff,  who  is  the  assignee  in  bankruptcy  of  the  late 
Lord  Arthur  Felham  Clinton,  filed  this  bill  against  Frederick  Yates 
and  John  Camjpbell  Dieher,  and  prayed  (briefly)  as  follows : — 

1.  That  it  might  be  declared  that  the  charges  and  memoranda 
in  the  bill  mentioned  were  only  securities  for  the  sums  actually 
advanced  by  the  Defendants,  or  either  of  them,  to  Lord  Arthur 
Felham  Clinton,  with  interest  at  £4  per  cent. 

2.  That  an  account  might  be  taken  of  all  moneys  actually 
advanced  by  the  Defendants,  or  either  of  them,  to  Lord  Arthur 
Felham  Clinton,  on  the  security  of  his  reversionary  interest,  or 
which  they  had  a  right  to  charge  against  such  interest. 

3.  That  the  said  reversionary  interest  might  be  sold,  and  that 
out  of  the  proceeds  the  moneys  found  due  on  such  accounts,  with 
interest  at  £4  per  cent,  from  the  date  of  the  advance,  might  be  paid 
to  the  Defendants. 

4.  That  in  the  meanwhile  the  Defendants  might  be  restrained 
from  negotiating,  parting  with,  or  disposing  of  the  said  charges 
and  memoranda. 

Lord  Arthur  was  made  a  Defendant,  but  no  relief  was  prayed 
against  him. 

The  bill  stated  that  on  the  marriage  of  the  Earl  and  Countess 
of  Lincoln  a  sum  of  £30,000  was  settled  upon  the  wife  for  life, 
with  a  power  of  appointment  among  the  children,  and  that  by  a  deed 
dated  the  25th  of  September,  1852,  the  Earl  and  Countess  oi Lincoln 


v.-c.  s. 

1870 
Nov.  11, 12, 13. 
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V.-O.  S.     appointed  the  fund  equally  among  their  four  younger  children, 
1870      viz.,  Lord  E.  W.  Pelham  Clinton,  Lady  Susan  C.  G,  Pelham  Clinton, 
Lord  Arthur  and  Lord  Albert  Pelham  Clinton.  The  Earl  of  Lincoln, 
Yates  Dute  of  Newcastle,  died  in  October,  1864,  and  the  Countess, 

■   who  had  been  divorced  from  her  husband,  was  still  living. 

The  bill  then  alleged  that  Dicker  was  a  money-lender,  carrying 
on  business  at  10,  Craig  s  Court,  Charing  Cross,  That  Yates  was 
formerly  a  solicitor,  but  had  caused  his  name  to  be  removed  from 
the  roll,  and  now  carried  on  business  as  a  money-lender  and  bill 
discounter  at  74,  Harley  Street,  Cavendish  Square.  That  although 
not  ostensibly  in  partnership,  Dicker  and  Yates  "  were  in  the  habit 
of  operating  and  negotiating  together  in  loan  and  bill  discounting 
arrangements,  and  of  dividing  the  profits  of  their  highly  remune- 
rative transactions  between  themselves.  In  the  transactions  in 
question  they  acted  conjointly  as  if  they  were  partners."  That 
Dicker  caused  to  be  inserted  in  various  public  journals,  the  follow- 
ing notice : — 

"  Money. — Money  advanced  at  a  few  hours'  notice,  on  the  most 
advantageous  terms,  to  noblemen,  officers  in  the  army,  heirs  to 
entailed  estates,  and  gentlemen  of  property,  on  their  personal 
security,  also  on  security  of  reversions  to  landed  estates  at  £5  per 
cent.,  payment  of  which  may  be  deferred  until  possession,  on 
application  to  Mr.  Dicker,  10,  Craig's  Court,  Glaring  Cross,  S.W," 

The  bill  alleged  that  by  these  advertisements  Dicker's  name 
became  known  to  Lord  Albert,  and  that  that  led  to  the  transactions 
now  in  question. 

The  bill  then  stated  a  series  of  transactions,  which  were  generally 
to  the  effect  that  Lord  Arthur  was  induced  to  give  a  number  of 
bills  of  exchange  in  order  to  obtain  loans  of  money,  of  which,  how- 
ever, none  but  a  few  very  small  sums  were  really  advanced.  Lord 
Arthur,  in  his  answer,  supported  the  allegations  in  the  bill,  but 
after  the  answers  of  the  Defendants  had  been  filed,  and  the  evidence 
had,  in  fact,  been  taken.  Lord  Arthur,  in  an  affidavit  made  on 
behalf  of  the  Plaintiff  on  the  23rd  of  February,  1870,  deposed  as 
follows : — 

"  Speaking  to  the  best  of  my  recollection,  I  am  not  now  prepared 
to  deny  the  truth  of  the  statements  contained  in  the  first  twenty- 
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four  paragraphs  in  the  answer  of  J.  C.  Bicker.    When  the  bill  of    V.-C.  S. 
complaint  in  this  suit  was  filed,  I  read  it,  and  then  thought  the  i870 
statements  therein  contained  were  correct,  but  I  have  since  then  tyleb 
seen  the  answer  of  the  other  Defendants,  and  copies  of  some  letters  yates 

which  have  passed  between  the  Defendant  DicJcer  and  myself   

in  the  early  part  of  the  year  1866,  and  I  think  I  must,  at  the  date 
of  the  filing  of  the  bill,  have  been  under  a  misapprehension  as  to 
the  way  in  which  I  was  induced  to  accept  the  several  bills  of 
exchange  referred  to  in  the  said  bill  of  complaint." 

In  consequence  of  this  affidavit  the  charges  of  fraud  were  aban- 
doned, and  the  case  was  presented  to  the  Court  on  the  facts 
admitted  in  the  answers  of  DieJcer  and  Yates,  and  the  results  of 
their  cross-examination. 

DicJcer,  in  his  answer,  stated  that  Lord  Albert  was  introduced 
to  him  by  Mr.  Wilhraham  in  July,  1864,  when  the  two  gentlemen 
requested  him  to  discount  a  bill  of  exchange,  dated  the  22nd  of 
July,  1864,  for  £600,  payable  three  months  after  date,  drawn  by 
Wilhraham  and  accepted  by  Lord  Albert.    Wilhraham  fixed  the 
commission.    Dicker  applied  to  Yates  to  discount  the  bill,  which 
he  did,  giving  Dicker  £520,  being  the  amount  less  discount,  as 
agreed  to  by  Wilhraham  ;  and  on  the  25th  of  July,  1864,  Dicker 
handed  Wilhraham  £480,  for  which  he  sent  a  receipt.  Lord  Albert 
was  born  in  1845,  and  was  then  a  minor.   The  bill  was  not  paid  at  ^ 
maturity.    In  February,  1866,  Lord  Albert  called  on  Dicker  in 
consequence  of  a  letter  he  had  received  from  him  about  the  £600 
bill,  to  know  if  he  <jould  raise  money  for  him  on  bills  of  exchange ; 
Dicker  said  his  being  under  age  was  an  objection,  but  perhaps  he 
could  do  so  if  they  were  accepted  by  a  person  of  full  age.  Lord 
Albert  said  his  brother  (born  in  1840)  was  of  full  age  and  an  M.P., 
and  he  would  ask  him  to  accept  bills  for  him,  and  he  at  the  same 
time  requested  Dicker  to  ascertain  if  he  could  get  such  bills  dis- 
counted.   Dicker  then  applied  to  Yates,  who  stated  that  he  was 
willing  to  discount  such  bills,  but  that  if  he  did  so  he  would  re- 
quire Wilhraham's  bill  for  £600  to  be  provided  for.    On  the  26th 
of  February,  1866,  Lord  Albert  called  on  Dicker,  when  he  informed 
him  that  he  could  raise  the  money  on  these  bills,  but  that  the 
■discounter  required  the  former  bill  for  £600  to  be  taken  up.  The 
terms  were  then  discussed,  and  the  amount  of  the  commission 
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V  c.  S.     fixed,  and  Lord  Albert  directed  Bicker  to  take  up  the  £600  bill 
1870      and  to  pay  the  interest  for  sixteen  months.    Two  bills  were  then 
Tylee     drawn  by  Lord  Albert  upon,  and  accepted  by.  Lord  Arthur,  pay- 
Yates      ^^^^  three  months  after  date.    They  were  as  follows: — Bill  for 

 '     £1500,  dated  the  26th  of  February,  1866  ;  bill  for  £500,  dated 

the  26th  of  February,  1866.  Before  they  were  discounted,  Bicker 
had  lent  Lord  Albert  two  sums  of  £50  and  £100,  which  were  to  be 
repaid  out  of  the  discount  of  the  bills. 

Yates  discounted  the  £1500  bill.   The  account  was  as  follows : — 

£ 

Yates  discount   150 

Bill  of  July,  1861   600 

Interest  thereon   100 

Loan  by  Bicker   150 

Bicker's  commission   75 

Bill  stamp   1 

Cash  paid  by  Bicker  to  Lord  Albert    .    .  421 

£1500 

Lord  Albert  gave  the  following  receipt : — 

«  £424.  London,  March  1,  1866. 

Keceived  of  Mr.  Bicker  the  sum  of  £424,  being,  together  with 
the  sums  of  £50  received  on  February  26, 1866,  and  £100  received 
on  February  28,  1866,  and  a  bill  of  exchange  for  £600,  dated 
July  22,  1864,  drawn  and  indorsed  by  A.  B.  Wilbraham,  and 
accepted  by  me  at  three  months  and  now  given  up  to  me,  the- 
consideration  as  agreed  for  my  bill  of  exchange  for  £1500,  dated 
February  26,  1866,  drawn  on,  and  accepted  by.  Lord  Arthur  P. 
Clinton,  and  payable  three  months  after  date,  allowing  for  interest 
on  said  overdue  bill  of  £600  the  sum  of  £100,  for  discount  £150, 
and  for  Mr.  Bicker's  commission  £75,  as  agreed,  and  bill  stamps 
owing,  £1. 

«A  Clintcnr 

On  the  6th  of  March,  1866,  Bicker  obtained  from  Yates  a  dis- 
count of  the  bill  for  £500,  as  follows:  Yates  paid  Bicker  £425  ; 
Bicker  remitted  to  Lord  Albert,  who  was  then  at  Somhurg,  £300, 
and  Lord  Albert  drew  a  cheque  on  Bicker  for  £20."  And  on  the 
12th  of  March,  1866,  Bicker  paid  to  Lord  Albert  a  further  sum  of 
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£79  lis.,  which,  with  9s.  telegraph,  amounted  in  the  whole  to  the 
sum  of  £400  received  by  Lord  Albert,  for  which  he  gave  receipts. 

On  the  15th  of  March,  1866,  Lord  Albert  applied  to  Diclcer  to 
discount  a  bill  for  £500,  payable  three  months  after  date,  drawn 
by  Lord  Albert  upon  Lord  Arthur,  and  accepted  by  the  latter,  and 
dated  the  15th  of  March,  1866.  After  some  negotiation  Bicker 
consented  to  do  so  on  the  bill  being  altered  to  two  months.  The 
following  sums  were  paid  : — • 

£ 

On  the  23rd  of  March,  1866    50 

„     27th       „  „  50 

„     28th       „  „  100 

9th  of  April,      „  150 

£350 

This  'sum  of  £350,  with  £150,  the  discount  agreed  on,  made 
£500. 

On  the  28th  of  April,  1866,  Lord  Albert,  accompanied  by  his 
brother  Lord  Arthur,  applied  to  JDiclcer  to  discount  a  bill  for  £500, 
drawn  by  Lord  Albert  and  accepted  by  Lord  Arthur,  as  before. 
The  discount  and  commission  were  agreed  to,  and  the  following 
sums  paid  to  Lord -4 ?6er^; — 

28th  April,  1866.    Paid  to  Lord  Albert  £400 

Discount  .  .  75 
Commission  .25 

£500 

A  receipt  for  these  sums  was  given  by  Lord  Albert. 

Diclcer  subsequently  got  the  bill  discounted  by  Yates,  and  paid 
him  £75  as  agreed.  On  the  28th  of  April  Dicker  said  that  he 
could  not  sign  the  letter  which  Lord  Albert  had  sent  undertaking 
to  renew  the  bill.  The  letter,  which  was  in  Lord  Arthurs  hand- 
writing, was  as  follows  : — 

"  My  Lord, — I  shall  have  pleasure  in  acceding  to  your  request 
■ — viz.,  to  renew  your  bill,  if  required  by  you  to  do  so,  to  the  extent 
of  twelve  months,  so  as  to  keep  it  in  strict  confidence  and  not 
handed  about  to  be  seen  by  any  one." 

(Signed.) 


v.-c.  s. 

1870 
Tyler 

V. 

Yates. 
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Bicker  also  required  security  for  the  £500  bill.  Lord  Arthur 
thereupon  gave  him  a  charge,  dated  the  28th  of  April,  on  his 
interest  in  the  £30,000  subject  to  his  mother's  life  estate. 

On  the  7th  of  May,  1866,  Lord  Arthur  wrote  to  Bicker  the 
following  letter,  which  was  relied  on  by  the  Plaintiff,  as  shewing 
the  pressure  he  was  under  for  money.  It  was  written  on  paper 
stamped  "House  of  Commons."  The  material  part  was  as 
follows : — 

"  I  am  in  bed  with  a  bad  cold  at  a  friend's  house,  or  would  call 
and  see  you  myself  about  a  great  favour — viz.,  this,  I  lost  rather 
heavily  last  week,  and  am  very  much  pressed  for  £200.  I  must 
pay  £100  to-day  by  3.30  p.m.,  and  the  other  £100  by  same  time 
to-morrow.  This  is  really  the  honest  truth.  Now,  if  you  could  do 
this  for  me  I  should  be  ever  grateful,  and  would  give  a  bill  to  you 
at  three  months  for  £250.  I  should  not  require  to  renew  it  unless 
you  wished  it  so.  If  you  will  grant  me  this  favour,  may  I  ask  you 
kindly  to  send  by  bearer'  a  bill  for  me  to  sign,  and  if  you  could 
trust  me  a  £100  cheque  with  it,  the  other  £100  would  do  to- 
morrow. I  am  asking  you,  I  know,  to  do  this  on  my  own  name, 
but  I  will  give  you  my  word  of  honour  it  shall  be  paid  at  maturity. 
If,  therefore,  my  honour  is  sufficient  for  you,  pray  do  it  as  asked, 
and  you  will  relieve  me  of  great  anxiety  and  do  me  an  ever-to-be- 
remembered  favour.  Trusting  for  an  affirmative  answer,  believe 
me  to  remain, 

"  Yours,  very  truly, 

Arthur  Pelham  Clinton.'' 

Upon  receipt  of  this  note,  Mr-  Bicker  sent  Lord  Arthur,  by  the 
bearer  of  his  letter,  a  cheque  for  £100,  and  a  draft  for  £250,  pay- 
able three  months  after  date,  which  he  returned  to  him,  the  draft 
accepted,  with  a  letter,  of  which  the  following  is  a  copy : — 

"  Monday. 

"  Private. — Dear  Mr.  Bicker, — -How  can  I  thank  you  sufficiently 
for  so  promptly  acceding  to  my  request  ?  You  have  relieved  me 
of  a  great  anxiety.    I  return  the  bill  accepted. 

"  Believe  me,  hoping  soon  to  see  you,  very  truly  yours, 

"  Arthur  Pelham  Clinton. 

P.S. — Please  do  not  mention  this  to  my  brother  Albert," 
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Bicker  sent  tlie  other  £100,  making  £200,  which,  with  £50 
discount,  made  £250. 

"  Tuesday. 

My  dear  Mr.  Bicker, — Pray  accept  my  sincere  and  grateful 
thanks  for  your  kindness  in  sending  the  two  cheques,  both  of 
which  I  have  received,  and 

"  Believe  me  to  remain,  yours  sincerely, 

"  Arthur  Pelham  Clinton'' 

On  the  15th  of  May,  Bicker  agreed  to  discount  a  similar  bill  for 
£500,  and  paid  Lord  Albert  £100  out  of  £300  which  he  was  to  ad- 
vance, and  on  the  same  day  Lord  Arthur  gave  Bicker  a  charge, 
dated  the  15th  of  May,  on  his  reversionary  interest.  On  the  same 
occasion  Lord  Albert  and  Lord  Arthur  requested  Bicker  to  hold  over 
for  two  months  the  bill  for  £500,  dated  the  15th  of  March,  1866  ; 
Lord  Albert  gave  directions  as  to  the  discount,  and  Bicker  applied 
to  one  William  Skinner,  who  gave  him  £450,  and  Bicker  gave  him 
the  charge  of  the  15th  of  May,  1866. 

On  the  19th  of  May,  1866,  Bicker  gave  Lord  Albert  £200  for 
the  bill  dated  the  15th  of  May. 

On  the  25th  of  May,  1866,  Lord  Arthur  called  on  Bicker,  who 
told  him  he  should  like  to  have  some  security  for  the  bill  of  £250, 
whereupon  he  gave  Bicker  a  charge  on  his  reversionary  interest,  in 
the  same  form  as  before,  dated  the  25th  of  May,  1866,  and  with  it 
a  letter  in  the  following  terms  : — 

"  Dear  Sir, — Excepting  the  mortgages  I  have  given  you  to 
secure  the  bills  discounted  with  and  through  you,  I  have  not  in 
any  way  charged  or  incumbered  my  reversionary  interest  in  the 
£30,000  settled  at  my  father  and  mother's  marriage  on  myself  and 
brothers  and  sister. 

"  Yours  faithfully, 

"  Arthur  P.  Clinton:' 

The  two  bills  for  £1500  and  £500,  dated  the  26th  of  February, 
1866,  became  due  on  the  29th  of  May,  when  Lord  Albert,  accom- 
panied by  Lord  Arthur,  applied  to  Bicker  to  discount  two  bills  for 
£2000  and  £1800,  drawn  as  before,  payable  seven  months  after  date. 
On  the  13th  of  June,  Bicker  gave  Lord  Albert  £50  on  the  said  bills. 
The  bills  were  discounted  as  follows  :  Yates  gave  up  to  Bicker  the 


v.-c.  s. 

1870 
Tyler 

V. 

Yates. 
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V.-C.  S.     bills  for  £1500  and  £500,  and  the  sum  of  £350  cash,  making 
1870      a  total  of  £2850,  the  balance,  £950,  being  retained  for  discount 
r^^jj     and  to  meet  the  bill  for  £500,  dated  the  28th  of  April,  which  would 
Yates  become  due  till  the  31st  of  July,  1866.    Of  the  £350  cash 

  paid  by  Yates,  Dicker  handed  to  Lord  Albert  £103  5s.,  which,  with 

£50  previously  advanced,  £2  for  bill  stamps,  £4  15s.  for  stamps  on 
the  charges,  and  £190,  the  commission  on  the  discount  of  the  two 
bills,  made  up  the  sum  of  £350.  On  the  22nd  of  June,  1866, 
Bicker  discounted  Lord  Arthur's  acceptance  for  £25,  retaining  £5 
for  discount,  and  on  the  21st  of  July  Bicker  lent  Lord  Arthur  £10 
on  taking  his  acceptance  for  £12  10s.  On  the  10th  of  August, 
1866,  at  Lord  Arthur  and  Lord  Albert's  request.  Dicker  consented 
to  hold  over  the  bill  dated  the  15th  of  March,  1866,  for  five 
months  on  receiving  their  promissory  note  for  £500.  The  note 
was  subsequently  discounted  through  Dicker  by  Skinner,  who 
charged  £66  for  interest,  and  £66  interest  for  holding  the  bill  over 
for  five  months.  Dicker  s  commission  was,  discounting,  £68,  for 
renewal  £50,  total  £118.  The  balance  was  retained  by  Dicker  for 
holding  over  the  bill  as  agreed.  On  the  16th  of  August,  1866, 
Lord  Arthur  created  a  charge  on  the  reversionary  property  to 
secure  the  £500  bill.  On  the  10th  of  August  the  bill  of  the  7th 
of  May  was  renewed  by  Dicker  in  exchange  for  a  £300  bill, 
dated  the  10th  of  August,  1866,  payable  three  months  after  date, 
and  a  charge  was  given  on  Lord  Arthur's  reversionary  property. 

The  Defendants,  in  their  answer,  denied  any  collusion  or  part- 
nership. Notice  was  duly  given  of  the  charges  to  the  trustees  of 
the  settlement.  On  the  12th  of  November,  1868,  Lord  Arthur  was 
adjudicated  a  bankrupt  on  his  own  Petition. 

On  the  3rd  of  April,  1869,  this  bill  was  filed. 

The  amount  for  which  Dicker  had  charges  on  Lord  Arthur's  pro- 
perty was  £800,  and  on  the  26th  of  August,  1869,  his  solicitor 
offered  to  assign  his  charges  thereon  on  being  paid  £550,  the 
amount  actually  advanced,  and  £4  per  cent,  interest  thereon  from 
the  18th  of  December,  1866.    This  offer  was  declined. 

Yates  had  obtained  judgment  against  Lord  Arthur  on  the  bills. 
The  amount  of  his  claim  was  £3800.  He  also,  before  the  hearing, 
had  offered  to  take  the  amount  of  money  actually  advanced  by 
himself,  with  interest  at  £4  or  £5  per  cent.    This  also  was  refused. 
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Mr.  Karslake,  Q.C.,  and  Mr.  Coo;per  Willis,  for  the  Plaintiff:—  V.-C.S. 

The  charges  of  fraud  are  withdrawn,  but  the  facts  proved  and 
admitted  shew  a  still  clearer  ground  for  the  interposition  of  this  Tyleb 
Court.  Yates. 

Lord  Arthur,  except  as  to  a  small  sum  of  £210,  was  induced  to 
become  surety  for  his  brother,  Lord  Albert,  an  infant,  who  borrowed 
the  money,  as  the  Defendants  well  knew,  for  gambling  transactions. 
Such  a  suretyship  was  clearly,  in  the  eye  of  this  Court,  null  and 
void. 

The  Yice-Chancellor  : — Unless  you  shew  me  some  authority 
for  that,  I  must  hold  that,  at  all  events  to  the  extent  of  the 
money  advanced.  Lord  Arthurs  estate  is  liable. 

Mr.  Karslake : — Independently  of  that  ground,  the  evidence  dis- 
closes the  most  unconscionable  dealing  and  the  most  exorbitant 
amounts  charged  for  interest.  This  brings  the  case  clearly  within 
the  principle  of  Croft  v.  Graham  (1),  in  which,  on  appeal,  the 
Lords  Justices  would  hardly  listen  to  the  argument  that  the  repeal 
of  the  Usury  Acts  had  made  any  alteration  of  the  law  as  to  these 
unconscionable  bargains. 

Mr.  Dickinson,  Q.C.,  and  Mr.  F,  T.  White,  for  the  Defendant 
Bicker : — 

The  law  has  undergone  a  change.  Formerly,  interest  charged 
above  a  fixed  amount  was  illegal ;  but  now  a  trader  in  money, 
like  a  trader  in  other  things,  is  at  liberty  to  demand,  and  receive 
if  he  can  get  it,  £100  per  cent,  profit.  Had  the  transaction  not 
gone  beyond  the  loan  on  bills  of  exchange,  the  Defendant  could 
legally  enforce,  and,  in  fact,  has  legally  enforced  it,  for  he  has 
obtained  judgment  at  law  on  the  bills.  It  is  clear,  therefore, 
that  at  law  there  is  no  objection  to  the  rate  of  interest  taken  by 
the  Defendant  Dicker  on  the  bills. 

Then  as  to  the  security.   Before  the  alteration  of  the  law  it  was  - 
enough  to  shew  that  the  security  was  reversionary  in  order  to 
invalidate  a  transaction  of  this  kind.  That  was  the  case  in  Croft  v. 
Graham  and  all  that  class  of  cases,  which,  therefore,  do  not  apply  to 
this  case. 

(1)  2D.  J.  &S.  155;  S.C.SGiff.  1. 
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Then  comes  the  ease  of  Wyatf  v.  CooJc  (1),  but  that  was  a  case 
where  one  of  the  parties,  a  lawyer,  practised  on  the  inexperience 
and  necessities  of  a  young  man,  on  an  untrue  statement  as  to  the 
consideration,  which  was  not,  in  fact,  paid. 

The  next  case  is  that  of  Miller  v.  Cook  (2),  which  was  decided 
upon  the  ground  of  unfair  dealing,  false  recital,  and,  in  fact,  fraud. 

Webster  v.  Cooh  (3)  was  a  case  where  the  security  was  not  rever- 
sionary at  all.  It  was  to  be  observed,  however,  that  the  rate  of 
interest,  at  £60  per  cent.,  was  not  considered  as  objectionable. 

The  defence,  therefore,  to  this  bill  is,  first,  that  in  the  present 
state  of  the  law  there  is  no  limit  to  the  interest  that  may  be  taken ; 
secondly,  that  reversionary  property  now  stands  on  the  same 
footing  as  other  property,  except  there  is  unfair  dealing. 

The  Plaintiff  felt  that  without  a  charge  of  unfair  dealing  the 
bill  was  unsustainable,  and  accordingly  the  bill  charges  fraud,  which, 
however,  has  been  withdrawn  by  an  affidavit,  though  the  allega- 
tions in  the  bill  still  remain. 

It  is  submitted  the  bill  ought  to  be  dismissed  with  costs. 

Mr.  Charles  Browne,  for  the  Defendant  Yates : — 

This  is  not  a  bill  by  the  Defendant  Yaies  to  enforce  his  security, 
and  therefore  objections  which  might  be  taken  against  his  seeking 
the  aid  of  the  Court  have  no  application.  It  is  a  bill  based  on 
specific  charges  of  fraud,  and  on  that  basis  asks  that  Mr.  Yates' 
security  may  be  varied.  The  grounds  on  which  this  relief  was 
prayed  in  the  bill  were  fraud  and  pressure ;  but  these  grounds 
the  Plaintiff  has  withdrawn.  What,  then,  are  the  grounds  now 
relied  on  ?  Simply  a  high  rate  of  discount ;  but  since  the  repeal 
of  the  usury  laws,  that  is  no  ground  for  relief  in  this  Court :  Flight 
V.  Beed  (4) ;  Benyon  v.  Fitch  (5). 

As  a  matter  of  fact,  the  amount  of  interest  was  exaggerated,  on 
the  notion  that  £12  12s.  per  three  months  was  £50  8s.  per  annum. 
The  truth  is,  that  the  bills  were  not  met,  and  were  not  intended  to 
be  met,  at  maturity ;  and  after  their  maturity  the  rate  of  interest  is 
only  £5  per  cent. 

(1)  16  W.  E.  502.  (3)  LawEep.  2  Ch.  542. 

(2)  Law  Kep.  10  Eq.  641.  (4)  9  Jur.  (N.S.)  1016. 

(5)  35  Beav.  570. 


Y.-C.  S, 
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It  is  certain,  as  has  been  observed  by  Mr.  BicMnson,  that  there 
is  no  legal  objection  to  the  rate  of  interest,  inasmuch  as  judgment 
has  been  obtained  on  the  bills.  Suppose,  before  the  security  had 
been  taken,  it  had  been  sought  to  pay  off  the  bills ;  it  is  quite  clear 
that  could  have  been  done  only  on  the  terms  of  paying  the  whole 
amount  due  on  them.  How,  then,  can  taking  security  alter  the 
character  of  the  debt  ? 

If  the  Plaintiff  is  entitled  to  relief  in  this  case  it  wdll  be  im- 
possible to  define  what  amount  of  interest  might  be  legally  taken. 
Where  is  the  line  to  be  drawn  ?  Is  £6,  or  £10,  or  £20  the 
amount  prohibited  by  law  ? 

In  any  case,  having  preferred  charges  of  fraud,  which  not  only 
he  has  been  unable  to  prove,  but  has,  in  fact,  disproved,  the 
Plaintiff  is  bound  to  pay  the  costs  of  the  suit. 

Mr.  KarsIaJce,  in  reply,  called  attention  to  the  evidence,  which 
shewed  that  Lord  Arthur  and  Lord  Alberi  were  in  extreme 
necessity.  In  one  instance  a  loan  of  £10  was  obtained  on  giving 
£2  10s.  interest.  He  cited  Tottenham  v.  Emmet  (1),  where  Lord 
Westhury  laid  it  down,  that  though  on  bills  of  exchange,  the  prin- 
cipal being  in  jeopardy,  a  lender  might  demand  any  rate  of  interest, 
yet  immediately  security  was  taken,  the  old  rule  of  law  prevailed. 
It  was  held  there  that  a  money-lender  cannot  take  from  a  young 
expectant  heir  £80  per  cent.  He  cited  Flight  v.  Beed  (2) ;  Viney 
V.  Chaplin  (3)  ;  Webster  v.  Cooh  (4) ;  St.  Albyn  v.  Harding  (5) ; 
Chesterfield  v.  Janssen  (6). 

Sir  John  Stuaet,  V.C.  : — 

This  case  does  not  materially  differ  from  that  of  Miller  v.  CooTc  (7). 
So  far  as  it  does  differ,  the  facts  shew  a  more  clear  title  to  relief 
than  was  shewn  in  that  case. 

The  charges  for  discount  here,  as  stated  in  the  answers  of  both 
the  Defendants,  are  unconscionable.  I  have  stated  in  my  judgment 
in  Miller  v.  Cook  the  reasons  why  the  sale  of  a  reversionary  interest 


V.-C.  S. 

1870 
Tyler 

V. 

Yates,. 


(1)  14  W.  E.  3. 

(2)  9  Jur.  (N.S.)  1016. 

(3)  2  De  G.  &  J.  468. 


(4)  Law  Eep.  2  Ch.  542. 

(5)  27  Beav.  11. 

(6)  1  Wh.  &  Tu.  3rd  Ed.  p.  483. 


(7)  Law  Eep.  10  Eq.  641. 
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V.-O.  S.    upon  unconscionable  terms  can  only  stand  good  for  money  actually 
1870      advanced,  with  interest  at  £5  per  cent. 

Tylee  The  argument  for  the  Defendants,  that  the  debt  was  constituted 
Yates.     before  the  charge  was  created,  is  of  no  avail.    If  the  debt  is  con- 

  stituted  in  such  a  way  that  it  is  composed  of  items  unconscionable 

and  exorbitant,  it  can  make  no  difference  whether  the  debt  was  so 
constituted  before  the  security  was  taken  or  after. 

The  case  of  Webster  v.  CooTc  (1)  was  decided  upon  a  mistake,  and 
therefore  cannot  be  looked  upon  as  a  case  of  authority.  In  that 
case  Lord  Chelmsford  conceived  that  the  interest  in  question  was 
not  a  reversionary  interest.  There  is  no  conceivable  difference 
upon  principle  between  the  interest  which  the  owner  of  an  estate 
has  in  an  annuity  paid  to  a  widow  by  way  of  jointure,  which  interest 
is  to  accrue  on  the  death  of  the  widow,  and  any  other  reversionary 
interest.  The  case  of  Webster  v.  Coolc  is  not  consistent  with  the 
established  doctrines  of  this  Court. 

In  this  case  the  Plaintiff  has,  to  my  satisfaction,  clearly  estab- 
lished his  right  to  equitable  relief.  That  relief,  I  think,  must  be 
upon  the  footing  that  the  Plaintiff  must  make  good  to  the  Defen- 
dants, Yates  and  Biclier^  all  moneys  actually  advanced,  either  to 
Lord  Albert  or  to  Lord  Arthur.  During  the  argument  I  stated  my 
view  why  that  should  be  done.  Where  money  is  advanced  upon 
the  faith  of  a  representation  that  it  would  be  paid  by  another,  the 
money  having  been  paid  on  tlie  faith  of  that  representation,  he  is 
bound  to  make  good  the  representation.  But  he  is  not  bound  to 
the  extent  of  exorbitant  or  unconscionable  discount. 

The  question  of  costs  must  be  disposed  of  with  reference  to  all 
the  circumstances  of  the  case,  and  the  mode  in  which  the  litigation 
has  been  conducted.  In  the  case  of  Miller  v.  Cooh  (2),  as  in  other 
cases  of  the  same  kind,  relief  having  been  given  upon  the  footing 
of  redemption,  and  the  Plaintiff  coming  to  get  rid  of  his  own  act, 
the  Defendant's  costs  were  added  to  his  security.  That  is  upon  a 
very  plain  principle.  Generally  speaking,  if  a  man  comes  to 
redeem,  he  must  pay  the  costs  of  redemption ;  and  if  a  man  comes 
to  get  rid  of  his  own  deliberate  act,  he  must  also,  generally 
speaking,  pay  the  costs  of  his  own  folly  in  being  obliged  to  come 
and  ask  the  Court  to  undo  what  he  has  deliberately  done. 

(1)  Law  Eep.  2  Cb.  542.  (2)  Law  Kep.  10  Eq.  641. 
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In  the  present  case  there  are  in  the  bill  charges  of  fraud  which    V.-C.  S. 

the  Plaintiff  does  not  insist  upon.    This  is  a  case  in  which  the  as-  1870 

signee  of  the  party  creating  the  charge,  who  is  Plaintiff  in  the  cause, 

comes  to  be  relieved  as^ainst  the  folly  and  indiscretion  of  the  bank- 

°         ^  ''  ^  Yates. 

rupt ;  therefore  I  can  see  no  right  on  his  part  to  the  costs  of  the  suit  - — 
as  against  the  Defendants.  It  appears  that  a  very  considerable 
sum  was  offered  by  the  Defendant  Bicker  to  be  taken  off  from 
the  amount  of  the  charge,  and  he  agreed  to  accept  that  reduced 
sum,  with  interest  at  £5  per  cent.  That  is  a  great  modification  of 
his  demand,  and  is  a  circumstance  which  affects  the  question  of 
costs ;  and  the  proper  order  for  the  Court  to  make,  in  this  extra- 
ordinary case,  as  to  costs,  seems  to  me  to  be  that  neither  party 
should  have  any  costs  of  the  suit;  that  the  Plaintiff  and  Defendants 
should,  up  to  and  including  the  decree,  bear  their  own  costs  of  the 
suit.  The  decree  will  therefore  be  for  an  account  of  all  moneys 
advanced  by  the  Defendant  Bicker  to  Lord  Arthur  Clinton,  or  Lord 
Albert  Clinton,  in  the  transactions  mentioned  in  the  pleadings. 

As  to  directing  an  account  of  advances  by  Yates,  I  do  not  see 
that  Yates  made  any  advance  except  through  Bicker,  and  I  do  not 
see  that  any  good^would  ensue  from  directing  an  account  of 
advances  by  Yates,  inasmuch  as  all  his  advances  were  made  through 
Bicker,  It  might  raise  a  question  as  to  commission  ;  but  that 
cannot  arise  on  these  grounds:  it  has  been  argued  that  Bicker 
was  the  agent  of  Lord  Arthur  ;  but,  upon  the  evidence,  Bicker  was 
as  much  the  agent  of  Yates.  He  was  the  go-between  in  a  trans- 
action of  discount  at  exorbitant  interest.  Both  as  to  Yates  and 
Bicker  there  is  this  fact  involved  in  the  principle  on  which  relief 
is  given,  that  the  value  of  this  reversionary  interest  was  perfectly 
clear,  and  both  Yates  and  Bicker  knew  that  if  Lord  Arthur  had 
taken  it  into  the  open  market  he  could  have  obtained  money  on  it 
at  the  ordinary  rate  of  interest.  I  think,  therefore,  that  it  is 
sufficient  to  direct  an  account  of  all  moneys  actually  advanced  by 
Bicker  to  Lord  Arthur  and  Lord  Albert,  or  to  their  order,  or  for 
their  use,  as  in  the  pleadings  mentioned,  prefacing  this  order  by  a 
declaration  that  the  charge  is  to  stand  good  only  for  the  sums 
actually  advanced.  I  have  only  named  Bicker  in  the  ai}count, 
because  It  is  admitted  that  Yates  never  saw  either  of  these  gentle- 
men, and  all  the  advances  took  place  through  Bicker. 
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V.-C.  S.        Mr,  DicJcinson  was  subsequently  heard  as  to  the  costs,  and  cited 
1870      Wilde  V.  Gibson  (1)  and  Miller  v.  GooJc  (2) ;  but  the  Yice-Chancellor 
Tyleb     adhered  to  his  decision  as  to  the  costs. 


Yates. 


Minutes  : — Declare  tliat  tlie  several  charges  are  to  stand  as  a  security  in  the 
hands  of  the  Defendant  John  Campbell  Bicker  for  all  moneys  actually  paid  or 
advanced  by  J.  C.  Dicker  to  or  for  the  use  of  the  late  Defendant  Arthur  Clinton 
and  the  Hon.  Albert  Clinton,  or  either  of  them,  upon  the  bills  of  exchange  in  the 
said  charges  mentioned,  or  upon  any  bills  of  exchange  for  which  such  bills  were 
given  in  renewal  respectively,  together  with  interest  thereon  at  the  rate  of  £5 
per  cent,  per  annum,  and  order  and  decree  that  an  account  be  taken  of  such 
advances  on  the  footing  of  the  above  declaration.  Usual  redemption  decree  on 
the  same  footing.  Perpetual  injunction  to  restrain  the  Defendants,  or  either  of 
them,  from  negotiating,  parting  with,  or  disposing  of  the  said  charges,  or  any  of 
them.  No  costs  to  the  hearing  to  either  party.  Liberty  to  all  parties  to  apply 
as  to  sale  of  reversionary  property,  and  generally. 

Solicitor  for  the  Plaintiff:  Mr.  W.  E.  Eoherts. 

Solicitors  for  the  Defendant  Yates :  Messrs.  Marshall  &  Turner, 

Solicitors  for  the  Defendant  Dicker :  Messrs.  Dalston  &  Son. 


(1)  1  H.  L.  C.  605. 


(2)  Law  Kep.  10  Eq.  641. 
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BOWEK  V.  SMITH.  M.  R. 

1871 

Marriage  Settlement — Covenant  to  settle  after-acquired  Property.  ..^^ 

Jaw.  26. 

A  marriage  settlement  contained  a  covenant  that  if,  during  the  coverture,   

the  wife  should  become  entitled  to  any  property  of  the  value  of  £500  or 
upwards,  it  should  devested  in  the  trustees  upon  the  trusts  of  the  settlement. 
After  the  marriage  a  sum  of  £5499  19s.  Id.  was  bequeathed  upon  such 
trusts  as  the  wife  should  appoint.  She  executed  eleven  successive  deeds, 
several  of  them  on  the  same  day,  by  each  of  which  che  appointed  £499  19s.  lid. 
for  her  own  separate  use  : — 

Held,  that  the  money  in  question  was  not  bound  by  the  covenant  ia 
the  settlement,  and  that  the  wife  was  entitled  to  the  whole. 

By  a  settlement  made  on  the  marriage  of  Henry  and  Elizabeth 
Rohinson  it  was  agreed  that  if  the  said  Elizabeth  Robinson  then 
was,  or  if  during  the  intended  coverture  she  or  H.  Robinson  in 
her  right  should  become,  seised,  possessed  of,  or  entitled  to  any 
real  or  personal  property  of  the  value  of  £500  or  upwards,  from 
any  estate  or  interest  whatsoever  (except  certain  chattels  therein 
mentioned),  then  and  in  every  such  case  the  said  H.  Robinson  and 
Elizabeth  Robinson,  and  all  other  necessary  parties,  should  assign 
and  assure  the  said  real  or  personal  property  to,  or  otherwise  cause 
the  same  to  be  vested  in,  the  trustees  of  the  settlement  upon  the 
trusts  thereby  declared. 

William  Gilliat,  the  father  of  Elizabeth  Robinson,  by  a  codicil 
to  his  will,  executed  after  her  marriage,  after  reciting  that  it  was 
his  intention  that  what  he  gave  to  her  should  be  for  her  absolute 
use,  and  not  subject  to  the  trusts  of  the  settlement,  bequeathed  to 
his  trustees  a  share  of  the  residue  of  his  estate  upon  such  trusts, 
to  and  for  such  ends,  intents  and  purposes,  and  in  such  manner  as 
the  said  Elizabeth  Robinson  should,  notwithstanding  her  coverture, 
appoint. 

The  share  amounted  to  £5499  19s.  Id.  In  order  to  entitle  her- 
self to  receive  this  sum  free  from  the  covenant  contained  in  the 
settlement,  Elizabeth  Robinson  executed  eleven  deeds-poll,  dated  on 
successive  days,  but  some  of  them  being  in  fact  executed  on  the 
same  day,  and  by  each  of  the  said  deeds  she  appointed  that 
£499  19s.  \\d.,  part  of  the  said  share,  should  be  in  trust  for  her 
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M.  R.  the  said  Elizaheth  Bobinson,  her  executors,  administrators,  and 
18711      assigns,  for  her  and  their  separate  use. 

^'^^■^        The  suit  was  instituted  by  the  surviving  trustee  of  the  will,  to 

„  ^-        obtain  the  declaration  of  the  Court  on  the  question,  whether  the 

Smith,  ^ 

  sum  of  £5499  19s.  Id.  was  or  was  not  bound  by  the  covenant  to 

settle  after-acquired  property  exceeding  in  value  £500. 

Mr.  Jessel,  Q.C.,  and  Mr.  Bagshawe,  for  the  Plaintiff. 

Sir  B.  Baggallay,  Q.C.,  Mr.  Southgate,  Q.C.,  Mr.  Stevens,  Mr. 
WieJcens,  Mr.  Langworthy,  Mr.  Medd,  and  Mr.  Owen,  for  the  several 
Defendants. 

Lord  Komilly,  M.E.,  considered  that  Mrs.  Bobinson  was  entitled 
to  the  whole  fund,  as  the  deeds  of  appointment,  by  each  of  which 
she  appointed  a  less  sum  than  £500  for  her  separate  use,  could  not 
have  been  executed  simultaneously,  and  the  fact  of  several  of  them 
being  executed  on  the  same  day  could  make  no  difference. 

Solicitors  :  Messrs.  Palmer,  Eland,  &  Nettlesliip  ;  Messrs.  Young, 
Maj)les,  dt  Co. 


M.R.  ATTEEE  V.  ATTREE. 

Will—  Gift  of  "  all  the  rest  ""—Heal  Estate. 

Feb.  8. 

  Testatrix,  after  a  gift  of  her  house  and  garden  (which  were  leasehold,  though 

not  so  described)  and  several  pecuniary  legacies,  directed  that  "all  the  rest" 
should  be  divided  between  the  persons  in  her  will  named : — ■ 
JBeld,  that  the  words  included  realty  as  well  as  personalty. 

Ann  TOUBLE  ATTBEE,  by  her  will,  made  in  1861,  after 
certain  pecuniary  legacies,  gave  the  house  and  garden  called 
Underwood  to  Georgiana  Crom]f)ton,"  and  after  several  other  pecu- 
niary legacies,  she  proceeded  as  follows :  "  And  all  the  rest  to  be 
divided  between  the  daughters  of  Frank  Tourle  Attree."  She 
appointed  no  executors. 

The  house  and  garden  mentioned  in  the  will  were  of  leasehold 
tenure.  The  suit  was  instituted  by  the  Plaintiff,  who  was  the  only 
daughter  of  Frank  Tourle  Attree,  for  the  administration  of  the 
real  and  personal  estate  of  the  testatrix ;  and  the  question  arose. 
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on  further  consideration,  whether  freehold  and  copyhold  estates  M.  K. 
to  which  the  testatrix  was  entitled  at  the  time  of  her  death  passed  1S71 
under  the  will.  Attree 


Mr.  Jessel,  Q.C.,  and  Mr.  Freeman,  for  the  Plaintiff : — 

The  words  of  the  residuary  gift,  "  all  the  rest,"  are  sufficient  to 
pass  real  estate.  Even  in  ancient  times,  the  Courts  gave  a  very  wide 
interpretation  to  similar  terms.  Thus,  in  Huxtep  v.  Brooman  (1), 
under  the  words,  "  all  I  am  worth,"  real  as  well  as  personal  estate 
was  held  to  pass. 

The  case  of  Bebh  v.  Penoyre  (2)  may  be  cited  on  the  other  side, 
where  a  testator  ordered  the  lease  of  his  house  to  be  sold,  and 
"  all  the  rest  and  residue  "  to  be  divided  amongst  the  four  daughters 
of  his  brother ;  and  it  was  held  that  the  words  were  confined  to 
personal  estate.  But  that  decision  rested  on  the  ground  that  the 
residue  was  intended  to  be  divided  by  his  executors,  and  Lord 
Ellenborougli  observed :  "  The  words  *  rest  and  residue,'  in  the  place 
in  which  they  stand  in  this  will,  and  so  accompanied,  must  mean 
property  of  a  similar  nature  to  the  lease  of  the  house  before 
mentioned,  that  is,  his  personal  estate." 

In  Wilce  V.  Wilce  (3)  the  words  "  everything  else  I  die  possessed 
of,"  associated  with  gifts  of  personalty,  was  held  to  carry  real  estate. 
So,  in  Be  Greenwich  Hospital  Improvement  Act  (4),  where  a  testator 
made  the  following  gift  to  his  wife,  "  all  my  leases,  moneys,  goods, 
furniture,  plate,  book  debts,  securities  for  money,  and  all  other 
property  of  every  description  that  I  may  be  possessed  of  at  the 
time  of  my  decease,"  it  was  held  that  the  real  estate  passed. 

The  question  here  is,  what  is  to  be  supplied  with  the  words 
"  all  the  rest  ?"  We  submit  that,  as  there  is  nothing  to  limit  the 
gift  to  personal  estate,  and  as  there  is  no  principle  that  can  be 
applied  in  favour  of  the  heir-at-law,  the  word  "  real "  as  well  as 
"  personal  "  estate  must  be  supplied. 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  Balmer,  for  the  Defendant,  the 
heir-at-law : — 

There  are  two  classes  of  cases  where  real  estate,  though  not 

(1)  1  Bro.  C.  C  437.  (3)  7  Bing.  664. 

(2)  11  East,  160, 164,  (4)  20  Beav.  458. 
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M.  E.  specifically  referred  to,  is  held  to  pass ;  first,  such  cases  as  Huxte^p 
1871  V.  Brooman  (1),  where  the  words  "  all  I  am  worth  "  clearly  point  to 
Attebe  estates  of  any  kind ;  or  as  Davenj)ori  v.  Coltman  (2),  where  the 
generality  of  the  words,  "  w^hatever  I  may  die  possessed  of,"  were 
held  to  include  real  estate ;  and  secondly,  cases  where,  at  the  com- 
mencement of  a  will,  as  in  Wilce  v.  Wilce  (3),  the  testator  expresses 
an  intention  of  disposing  of  his  property  of  every  kind. 

But  where,  after  a  variety  of  different  dispositions,  you  find  such 
w^ords  as  "  all  the  rest,"  then  you  must  look  to  see  what  those 
dispositions  are,  and  the  words  must  be  regarded  as  ejusdem 
generis.  In  the  present  will,  the  words  "all  the  rest"  follow  gifts 
of  personalty,  therefore  they  must  be  taken  to  mean  "  all  the  rest 
of  my  personal  estate."  Besides,  it  is  "  to  be  divided,"  a  direction 
more  applicable  to  personalty  than  to  realty. 

Mr.  Winterbotham^  for  the  next  of  kin. 


Lord  Eomillt,  M.R.  : — 

I  am  of  opinion  that  the  words  all  the  rest "  include  all  the 
rest  of  the  property,  real  as  well  as  personal.  The  testatrix  here 
gives  a  house  and  garden  which  are  leasehold,  and  various  legacies, 
and  then  deals  with  "  all  the  rest."  If  she  had  instructed  any  one 
to  prepare  her  will,  and  had  directed  that,  after  certain  bequests, 
"  all  the  rest "  should  be  given  to  the  persons  named,  she  would 
naturally  be  understood  to  mean  all  the  rest  of  her  property,  of 
whatever  kind.  There  will  be  a  declaration  that  her  real  estate 
passed  under  the  will. 

Solicitors:  Messrs.  Senior,  Attree,  &  Johnson,  agents  for  Messrs. 
Eusey-Eunty  Currey,  &  Go,,  Lewes;  Messrs.  Boyle  <&  Edwards, 
agents  for  Mr.  E.  T.  Lovegrove,  Gloucester. 

(1)  1  Bro.  C.  C.  437.  (2)  12  Sim.  588. 

(3)  7  Bing.  664. 
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INGHAM  V.  WASKETT.  m.  r. 

1871 

Practice — Order  of  Bevivor  and  Supplement  after  Decree — 15  &  16  Vicf.  c.  86,         ,  ^ 

&'.  52.  Feb.  16. 

In  a  foreclosure  suit,  in  which  four  mortgagees  were  Plaintiffs,  after  decree 
and  before  the  Chief  Clerk's  certificate,  the  Plaintiffs  transferred  the  mort- 
gage to  three  of  themselves  and  a  new  mortgagee. 

On  an  ex  parte  application  by  the  three  continuing  mortgagees  and  the  nev7 
mortgagee,  with  the  consent  of  the  other  original  mortgagee,  an  order  of 
revivor  and  supplement  was  made  under  15  &  16  Vict.  c.  86,  s.  52. 

This  was  a  suit  for  foreclosure  by  four  joint  mortgagees.  After 
the  common  decree  directing  an  account  of  what  was  due  to 
the  Plaintiffs,  and  payment  or  foreclosure,  and  before  the  Chief 
Clerk's  certificate,  in  pursuance  of  the  decree,  had  been  made,  the 
four  mortgagees  transferred  the  mortgage  to  three  of  themselves 
and  a  new  mortgagee. 

Mr.  Marten,  for  the  three  continuing  mortgagees  and  the  new 
mortgagee,  and  with  the  consent  of  the  other  original  mortgagee, 
applied  ex  ^arte  for  an  order,  under  the  15  &  16  Vict.  c.  86,  s.  52, 
to  carry  on  the  decree  as  a  decree  for  an  account  of  what  was 
due  to  the  present  mortgagees,  and  for  payment  or  foreclosure 
thereupon,  similar  to  the  form  in  Seton  on  Decrees  (1). 

He  cited  Freeman  v.  Pennington  (2),  Colyer  v.  Colyer  (3), 
Mallock  V.  Still  (4),  Eobson  v.  Shearwood  (5),  and  Vihart  v.  Vihart  (6). 
A  similar  order  had  been  made  under  the  corresponding  Irish  Act 
in  North  British  Mercantile  Assurance  Comjpany  v.  BurJce  (7). 
Accounts  which  were  merely  incident  to  revivor  might  be  included 
in  the  common  order  :  Williamson  v.  Jefferys  (8). 

LOKD  EOMILLY,  M.K. : — 

The  Lords  Justices  seem  to  have  gone  as  far  as  I  am  asked  to 

(1)  Page  403,  Form  No.  3.  (5)  15  W.  E.  887. 

(2)  3  D.  F.  &  J.  295.  (6)  16  Ibid.  997. 

(3)  Law  Rep.  1  Ch.  482.  (7)  17  Ibid.  22. 

(4)  15  W.  E.  293.  (8)  12  Ibid.  403.  - 
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M.  R,      go.    You  may  take  the  order.    But  it  must  be  at  your  peril,  and 
1871       without  prejudice  to  what  I  may  do  on  an  application  to  set  aside 
the  order. 

V. 

Waskett.       Solicitors :  Messrs.  Davidsons,  Carr,  d  Bannister, 


M.  R.  MINET  V.  MOKGAK 

Practice — Production  of  Documents — Common  of  Vicinage — Title-deeds. 

July  8  ; 

The  Plaintiff  filed  a  bill  to  establish  a  right  of  common  of  vicinage  over  a 
^^'^'^  common  within  a  manor  of  which  the  Defendant  was  lord.    Bv  his  answer, 

Jm.  27  SI.  the  Defendant  denied  the  Plaintiff's  right : — 

  Held,  that  the  Plaintiff  was  entitled  (1)  to  production  of  the  records  of,  and 

documents  relating  to,  Court  Barons  held  within  the  manor ;  (2)  to  the  pro- 
duction of  accounts  and  memoranda  relating  to  the  digging  of  gravel  and  cut- 
ting of  turf  on  the  common ;  (3)  to  have  a  list  of  the  documents  relating  to 
the  title  of  the  Defendant  as  lord  of  the  manor ;  but  (4)  not  to  have  such 
documents  produced,  the  Defendant  stating  by  affidavit  that  they  related 
exclusively  to  his  own  title  as  lord  of  the  manor,  and  did  not  in  any  way  tend 
either  to  establish  the  rights  claimed  by  the  Plaintiff  or  to  defeat  the  Defend- 
ant's defence  to  the  suit. 

The  Plaintiff  was  the  owner  of  a  manor  and  lands  situate  in 
Kenif  know^n  as  the  Baldwyns  estate.  The  Defendant  was  the 
lord  of  the  manor  of  Dart/ord  in  that  county,  and  as  such  the 
owner  of  a  common,  called  Dartford  Heath,  on  which  the  Plaintiff's 
lands  abutted. 

The  object  of  the  suit  was  to  establish  the  right  of  the  Plaintiff, 
as  owner  of  the  Baldwyn's  estate,  to  common  of  vicinage  over 
Bariford  Heath. 

The  Defendant,  by  his  answer,  filed  on  the  26th  of  April,  1870, 
denied  the  Plaintiff's  right  to  eommoa  over  the  heath ;  and  in 
answer  to  an  interrogatory  as  to  documents,  stated  that  he  had  in 
his  possession  divers  ancient  and  other  documents  connected  with 
the  manor  of  Dartford ^  and  relating  to  the  heath,  which'  documents 
comprised  deeds  and  evidences  of  title  to  the  manor  and  the  heath, 
records  of  Courts  held  in  and  for  the  manor,  maps,  reiitals,  and 
rent  accounts  of  the  manor,  and  accounts  of  turf,  gravel,  and  loam 
cut,  dug,  removed  and  sold  from  the  heath  by  the  lords  of  the 
manor  i  and  he  denied  that  the  said  documents;,  or  any  of  them. 
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evidenced  tlie  existence  or  the  exercise  of  tlie  rights  claimed  by  M.  R. 
the  Plaintiff  in  his  bill.  1870 

By  an  affidavit  as  to  documents  filed  on  the  same  day,  the  De-  minet 
fendant  deposed  that  he  had  in  his  possession  the  documents  ji^io^q^j, 

relating  to  the  matters  in  question  in  the  suit  mentioned  in  the   

first  and  second  schedules  thereto  ;  those  in  the  first  schedule 
being  records  of,  and  documents  relating  to,  proceedings  at  Courts 
Leet  and  Courts  Baron  held  for  the  manor  of  J)  art  ford ;  and  those 
in  the  second  schedule  comprising  accounts  of  moneys  received  for 
gravel,  turf,  &c.,  taken  from  Dartford  Heath,  and  letters  and  memo- 
randa relating  to  the  digging  and  taking  of  such  gravel  and  turf; 
and  the  Defendant  thereby  objected  to  produce  the  documents  in 
the  first  schedule,  because  they  related  solely  to  the  manor  of 
Dartford  and  to  the  titles  of  land  within  or  held  of  the  same,  and 
the  rights  and  duties  of  tenants  of  the  manor,  and  the  Plaintiff  did 
not  claim  to  be  a  tenant ;  and  he  also  objected  to  produce  the 
documents  in  the  second  schedule  because  they  were  private  docu- 
ments belonging  to  the  Defendant  as  owner  of  Dartford  Heath,  and 
no  one  not  holding  a  right  of  common  over  the  heath  was  entitled 
to  production  thereof ;  and  the  Plaintiff  had  not  established  such 
right,  which  was  denied  by  the  Defendant's  answer. 

On  the  14th  of  June,  1870,  the  Plaintiff  took  out  a  summons, 
calling  on  the  Defendant  to  produce  the  documents  mentioned  in 
the  schedules  to  the  affidavit,  and  also  to  make  a  further  affidavit 
stating  whether  he  had  in  his  possession  any  and  what  ancient 
documents  connected  with  the  manor,  and  relating  to  the  heath,  or 
any  and  what  deeds  and  evidences  of  title  to  the  manor  and  heath, 
or  any  and  what  records  of  Courts  held  in  and  for  the  manor,  or 
any  and  what  maps  of  the  manor. 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  KeJcewich,  in  support  of  the 
application,  cited  Warrich  v.  Queens  College  (1)  and  Noel  v. 
Noel  (2). 

Mr.  E.  8,  Milman,  contra,  cited  Lett  v.  Parry  (3),  Wright  v. 
Pitt  (4),  and  Bolton  v.  Corporation  of  Liverpool  (5). 

(1)  Law  Eep.  3  Eq.  683.  (3)  1  H.  &.M.  517. 

(2)  1  D.  J.  &  S.  468.  (4)  Law  Eep.  3  Ch.  809. 

(5)  3  Sim.  467. 
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M.R.     Lord  KoM  ILLY,  M.E. : — 

1870  I  think  a  little  confusion  has  arisen  with  respect  to  the  doctrine 
MiNET  on  which  this  Court  requires  the  production  of  documents  and 
MoKGAN     title-deeds,  and  it  is  necessary  to  distinguish  between  two  cases.  If 

  a  Plaintiff  comes  into  this  Court  and  says :  "  I  am  the  owner  of 

Whifeaere,  the  legal  estate  is  outstanding ;  I  cannot  possibly  bring 
an  ejectment,  and  I  am  entitled  to  have  Whiteacre  conveyed  to 
me,  who  am  the  real  owner,"  he  cannot  compel  the  Defendant  to 
produce  his  title-deeds,  and  this  Court  will  assist  the  latter  in 
every  respect,  and  say  to  the  Pl&iintiff,  "  You  cannot  look  at  one  of 
his  title-deeds  until  you  have  got  a  decree  in  your  favour." 
Accordingly,  here,  if  the  Plaintiff  claimed  to  be  lord  of  the  manor, 
and  came  and  asked  the  Defendant  for  the  production  of  the  deeds 
which  establish  his  right  to  be  lord  of  the  manor,  I  would  not 
allow  a  single  deed  to  be  produced,  or  anything  whatever  of  that 
description  to  be  shewn,  until  the  Plaintiff  had  established  that  he 
was  the  lord  of  the  manor.  It  is  a  very  different  thing,  however, 
when  a  man  comes  and  says  :  "  There  is  a  privity  between  me  and 
the  Defendant ;  I  am  his  tenant.  I  do  not  dispute  that  he  is  lord 
of  the  manor,  but  he  is  asserting  rights  which  are  inconsistent  with 
those  of  the  tenants,  and  therefore  I  am  entitled  to  have  produced 
all  the  documents  in  your  possession  which  shew  in  what  manner 
you  have  exercised  your  rights  and  in  what  manner  they  may  affect 
or  benefit  me."  The  question  iy,  whether  the  allegations  of  this 
bill  bring  the  case  within  this  statement.  The  Plaintiff  admits  that 
he  does  not  claim  to  be  a  tenant  of  the  manor ;  he  is,  therefore,  not 
entitled  to  any  common  appendant  by  right  of  law.  But  there  are 
in  the  English  law  two  different  sorts  of  rights  of  common,  one 
being  the  right  of  common  appendant  and  the  other  being  the 
right  of  common  appurtenant.  The  right  of  common  appendant 
depends  upon  being  tenant  of  the  manor  and  having  a  right  in 
respect  of  the  tenement  held  of  the  manor.  The  right  of  common 
appurtenant  depends  upon  a  grant  from  the  lord,  and  includes 
common  of  vicinage ;  accordingly,  if  an  adjoining  owner  has  from 
time  immemorial  enjoyed  a  right  of  pasture  over  the  lord's  common, 
that  will  belong  to  that  particular  property  as  to  which  there  has 
been  exercised  that  right  from  time  immemorial,  and  the  Court 
will  assume  that  there  has  been  a  grant  from  the  original  lord 
enabling  the  owner  of  that  property,  in  respect  of  that  right,  to 
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have  tlie  common  of  pasturage.    Accordingly,  I  think  the  Plaintiff     M.  R. 
is  entitled  to  look  at  the  documents  for  the  purpose  of  seeing  1870 
whether  there  are  facts  to  bring  out  that  result,  not  at  all  disputing  Minet 
the  lord's  title,  not  at  all  disputing  the  title  of  any  other  tenant.  ]\/[orgai; 

It  may  appear  from  the  documents  that  a  small  rent,  for  instance,   

has  been  paid  by  the  owner  of  the  property  to  the  lord  of  the 
manor  of  Dartford  for  the  purpose  of  exercising  the  right  of 
pasturage  over  the  land ;  and  if  so,  he  is  entitled  to  see  them.  It 
is  not  that  he  is  claiming  to  take  away  property  from  him,  but  it  is 
in  respect  of  the  right,  which  is  a  very  possible  one,  which  he 
alleges,  and  he  alleges  that  the  Defendant  has  in  his  possession 
documents  which  may  establish  that  fact.  I  am  of  opinion  that  in 
that  respect  the  Plaintiff  is  entitled  to  the  discovery  which  he 
seeks,  and  that  he  must  have  it. 

An  order,  dated  the  8th  of  July,  1870,  was  accordingly  made 
for  production  of  documents,  and  for  a  farther  affidavit,  as  asked 
by  the  summons. 


In  obedience  to  the  order  of  the  8th  of  July,  1870,  the  De- 
fendant iiled  an  affidavit  on  the  19th  of  December,  1870,  in  the 
schedule  to  which  he  set  out  a  list  of  the  documents  in  his  posses- 
sion relating  to  the  manor  of  Dartford  ;  but  he  objected  to  produce 
such  documents,  on  the  ground  that  they  related  to  the  matter  in 
question  in  the  suit  only  as  being  parts  of  his  title  to  the  manor, 
but  no  one  of  them  related  to  the  Plaintiff's  property,  or  the 
alleged  right  in  respect  of  which  the  bill  was  filed,  or  tended  in 
any  way  to  make  out  the  Plaintiff's  title  to  such  property,  or  such 
alleged  right,  or  any  other  right  or  interest  supporting,  or  tending 
to  support,  the  Plaintiff's  claims,  or  to  defeat  in  any  way  the 
Defendant's  defence  to  the  suit. 

The  Plaintiff  thereupon  took  out  a  summons,  calling  on  the 
Defendant  to  produce  the  documents  mentioned  in  the  schedule  to 
the  affidavit  of  the  19th  of  December,  1870.  This  summons  was 
adjourned  into  Court. 

Jan.  27.     Sir  B.  Baggallay^  Q.C.,  and  Mr.  Kekewich,  for  the  ]87i 
Plaintiffs :—  '^^^ 
The  matter  is  concluded  by  the  judgment  on  the  former  appli- 
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cation  ;  and  the  Defendant  ought  to  produce  these  documents.  It 
is  true  he  says  they  only  relate  to  his  own  title ;  but  he  may  be 
mistaken,  and  the  Plaintiff  ought  to  have  an  opportunity  of 
judging  as  to  that :  Noel  v.  Noel  (1). 

Mr.  Jessel,  Q.C.,  and  Mr.  Charles  Hall,  for  the  Defendant : — 

This  is  not  a  case  of  a  freehold  tenant  of  the  manor  claiming 
a  right  of  common.  The  Plaintiff  is  an  utter  stranger  to  the 
manor,  and  there  is  no  privity  whatever  between  him  and  the  De- 
fendant. Under  these  circumstances  the  Plaintiff  cannot  have 
production  of  the  Defendant's  title-deeds  any  more  than  if  he 
claimed  to  be  entitled  to  a  field  belonging  to  the  Defendant : 
Comhe  v.  Corporation  of  London  (2). 

Sir  B.  Baggallay^  in  reply. 


Jan.  31.    Lord  Komillt,  M.R.  : — 

This  is  a  motion  for  the  production  of  certain  papers.  Upon 
reading  and  considering  carefully  the  form  of  the  affidavit  which 
has  been  made,  I  am  of  opinion  the  Defendant  is  not  bound  to 
produce  the  papers.  I  am  of  opinion  he  was  bound  to  set  out  a 
list  of  them,  and  I  agree  with  what  I  said  upon  a  former  occasion, 
which  was  to  the  effect  that  there  was  a  distinction  between  the 
common  appendant  and  common  appurtenant  for  the  purpose  of 
production;  but  for  the  purpose  of  giving  an  account  of  what 
documents  the  parties  had,  I  did  not  think  there  was  any  dis- 
tinction between  them  at  all.  A  person  who  has  common  appur- 
tenant does  not  claim  it  as  a  tenant  of  the  manor ;  there  is  no 
privity  between  him  and  the  lord  in  that  respect ;  and  in  order  to 
have  the  lord's  documents  actually  produced,  he  must  either  shew 
that  the  right  he  claims  has  been  actually  exercised  for  a  long 
period,  or  that  the  documents  would  tend  to  establish  his  claim. 
Now  I  do  not  find  upon  the  present  occasion  that  either  of  these 
propositions  is  admitted ;  I  am  therefore  of  opinion  that  this  is  like 
a  man  claiming  a  right  of  way  over  another  man's  land,  over  which 

(1)  1  D.  J.  &  S.  468.  (2)  1  Y.  &  C.  Ch.  631. 


M.  E. 

1871 

MiNET 
V. 

MORaAN. 
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he  has  not  as  yet  established  any  foundation  to  such  right  at  all.  M.R. 

Although  he  may  have,  under  the  circumstances,  laid  a  foundation  1871 

for  production  of  a  list  of  the  documents,  I  think  he  cannot  have  Minet 

the  production  of  the  documents  themselves  for  inspection  until  mokgai? 

he  establishes  that  he  has  that  right.    Therefore  I  shall  refuse  the   

motion  for  production  of  the  documents  upon  the  present  occasion. 

Solicitors :  Messrs.  Dawes  &  Sons  ;  Messrs.  Carlisle  &  OrdelL 
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v.-c.s.  HALL  V.  HALL. 

1871 

Contempt  of  Defendant — Costs  of  Plaintiff — Discharge  from  Custody — Suitors^ 
Jan.  27.  Fund— Courts  of  Justice  (Salaries  and  Funds)  Act,  1869  (32  &  33  Vict. 

c.  91) — Practice. 

On  motion  on  behalf  of  a  pauper  Defendant  in  contempt,  that  he  may  be 
discharged  from  custody,  the  Court  has  no  authority,  under  the  Courts  of 
Justice  (Salaries  and  Funds')  Act,  1869,  to  order  the  costs  of  the  Plaintiif, 
upon  his  own  application,  to  be  provided  for  by  the  Treasury. 

The  Defendant,  Edwin  Hall,  a  pauper,  was,  on  tlie  11th  of 
January,  1871,  brought  to  the  Bar  of  the  Court  for  contempt  in  not 
putting  in  his  answer  to  the  Plaintiff's  bill  in  this  cause,  and  was, 
upon  undertaking  to  put  in  an  answer  within  fourteen  days,  turned 
over  to  Solloway  Prison, 

Mr.  Methold  now  moved  that  the  prisoner  be  ordered  to  be 
discharged  from  custody,  he  having  put  in  his  answer. 

Mr.  Morshead,  for  the  Plaintiff : — 

Under  the  old  practice  the  Defendant  would  have  been  detained 
in  custody  until  the  Plaintiff's  costs  had  been  paid  out  of  the 
Suitors'  Fund.  The  Court  had  power  to  order  that  the  costs  of  any 
such  prisoner  should  be  paid  out  of  that  fund:  11  Geo.  4  & 
1  Will.  4,  c.  36,  s.  15,  r.  7  ;  23  &  24  Vict.  c.  149,  s.  6  ;  BanieWs 
Chancery  Practice  (1) ;  and  the  Plaintiff's  costs  ought  to  be  pro- 
vided for  before  the  Defendant  be  discharged  from  custody.  Now, 
inasmuch  as  the  Suitors'  Fund  has  been  by  the  Courts  of  Justice 
(Salaries  and  Funds)  Act,  1869  (32  &  33  Yict.  c.  91),  transferred  to 
the  National  Debt  Commissioners,  the  Treasury  is  liable,  and 
must  provide  for  these  costs ;  and  therefore  it  is  submitted  that 
the  proper  course  will  be  to  order  the  Defendant  to  pay  the 
Plaintiff's  costs,  and  then  to  leave  him  to  obtain  them  over  from 
the  Treasury  under  the  provisions  of  sect.  13,  sch.  3,  part  2,  of  the 
recent  statute. 

Mr.  Methold:— The  statutes  11  Geo.  4  &  1  Will.  4,  c.  36,  s.  15, 
and  the  23  &  24  Vict.  c.  149,  s.  6,  were  passed  for  the  relief  of 
(1)  4th  Ed.  p.  461 ;  5th  Ed.  p.  427. 
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Defendants,  and  no  such  order  as  that  asked  for  can  be  made  upon  V.-C.  S. 

the  application  of  the  Plaintiff :  Ward  v.  Woodcock  (1)  ;  Watkin  isvi 

V.  Parker  (2). K  The  only  application  on  the  part  of  the  Defendant  hall 

now  is,  simply  that  he  be  discharged  from  custody.    The  Debtors  ^'^^  ^ 

Act,  1869  (32  &  33  Yict.  c.  62),  will  prevent  the  Defendant  being  — ' 
detained  in  custody  for  the  non-payment  of  costs. 

Mr.  Morshead  : — It  may  be  admitted  that  the  application  that 
the  payment  of  the  Plaintiff's  costs  should  be  provided  for  ought 
to  be  made  on  behalf  of  the  Defendant ;  and  it  ought  to  be  made 
by  him,  otherwise  a  great  hardship  may  be  inflicted  upon  the 
Plaintiff. 

The  Yice-Chancellor  : — If  such  an  application  be  not  made 
by  the  Defendant,  I  do  not  think  I  can  order  the  Plaintiff's  costs 
to  be  provided  for  by  the  Treasury. 

Mr.  Morshead : — In  that  case  I  would  ask  for  an  order  similar  to 
that  made  in  Bennett  v.  Chudleigh  (3),  where  the  costs  incurred  by 
means  of  the  contempt  and  of  the  application  to  discharge  were 
reserved :  or  that  the  Plaintiff's  costs  might  be  made  costs  in 
the  cause. 

Sir  John  Stuart,  Y.C.  : — 

No  application  has  been  made  on  the  part  of  the  Defendant  as 
to  the  payment  of  any  costs  ;  and  there  seems  to  be  no  authority, 
under  the  Courts  of  Justice  {Salaries  and  Funds)  Act,  1869,  s.  13, 
to  order  payment  of  the  Plaintiff's  costs ;  nor  would  it  be  proper 
to  make  an  order  similar  to  that  made  in  the  case  of  Bennett  v. 
Chudleigh,  where  the  Defendant  undertook  to  abide  by  such  order 
as  to  costs,  and  otherwise,  as  the  Court  should  think  fit.  To  make 
the  Plaintiff's  costs  costs  in  the  cause  might  result  in  their  being 
paid  by  the  wrong  person. 

The  order  will  simply  be,  that  the  prisoner  be  discharged  from 
custody  on  putting  in  his  answer. 

Solicitors:  Mr./.  J.Johnson,  Solicitor  to  the  Suitors'  Fund; 
Mr.  M.  K.  Braund. 

(1)  5  L.  T.  (N.S.)  816.  (2)  1  My.  &  Cr.  370. 

(3)  2  Y.  &  C.  Ch.  164. 
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HUNTEE  V,  WALTEKS. 
CUKLING  V.  WALTEKS. 
DAKNELL  v.  HUNTER. 

Mortgage — Vriority — Fraudulent  Conveyance — Negligence  in  executing 
Conveyance  and  signing  Eeceipts. 

Eunter  and  Darnell  were  two  mortgagees  of  an  estate,  the  title-deeds  to 
which  were  placed  in  the  hands  of  Walters,  a  solicitor,  in  whom  all  parties 
had  implicit  confidence. 

Walters,  without  authority  from  any  of  the  parties,  sold  the  estate  to  a 
nominal  purchaser,  who  resold  it  to  Walters  himself,  and  the  conveyance, 
dated  in  June,  1853,  was  made  in  execution  of  a  power  of  sale  in  DarnelVs 
mortgage.  Hunter  joined  in  the  conveyance,  and  both  he  and  Darnell  executed 
it  without  reading  it,  and  in  ignorance  of  its  real  nature,  believing  at  the  time 
that  it  was  a  mere  formal  deed,  which  would  not  affect  their  mortgages,  and 
both  of  them  signed  the  usual  indorsed  receipt  for  purchase-money,  without 
having  received  the  amount  of  their  charges.  Walters  then  mortgaged  the 
estate  to  Curling,  and  deposited  the  title-deeds  with  him.  The  interest  upon 
the  two  prior  mortgages  having  been  regularly  paid  during  Walters'  life- 
time, the  fraud  was  not  discovered  till  his  death,  in  1865.  Three  suits  were 
instituted  to  determine  the  priority  of  the  mortgages  : — 

Eeld^  that  Hunter  and  Darnell,  though  they  executed  the  conveyance  of 
1853  in  ignorance  of  its  contents,  had  passed  the  estate  to  Walters ;  that  they 
had,  by  signing  receipts  for  the  purchase-money,  armed  Walters  with  the 
power  of  dealing  with  the  estate  as  the  absolute  owner,  and  had  thereby  given 
priority  to  Curling,  the  subsequent  mortgagee  ;  and  that  a  plea  of  purchase 
for  valuable  consideration  was  as  available  to  the  purchaser  of  an  equitable  as 
of  a  legal  estate. 

lESE  three  causes,  Hunter  v.  Walters,  Curling  v.  Walters,  and 
Darnell  v.  Hunter,  were  suits  by  three  mortgagees  of  the  Felling 
estate,  in  the  county  of  Durham,  and  the  object  was  to  determine 
the  respective  priorities  of  the  mortgages  on  those  estates.  The 
Plaintiff,  William  Hunter,  claimed  under  a  mortgage  created  in 
1835,  and  transferred  to  the  late  Mrs.  Hunter,  whose  surviving 
executor  he  was  in  1838.  The  Plaintiff  in  Darnell  v.  Hunter 
claimed  under  a  mortgage  executed  to  the  late  Mr.  Darnell  on 
the  5th  of  December,  1839  ;  the  Plaintiff  in  Curling  v.  Walters 
claimed  under  a  mortgage  executed  by  the  late  Baljoh  Walters 
to  her  late  husband  on  the  11th  of  March,  1862. 

In  1835  John  Brandling  smd  Bohert  William  Brandling  were 
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the  owners  of  the  Felling  estate.  They  executed  a  mortgage  in 
fee  of  the  25th  of  May,  1835,  to  George  Burdon,  for  securing 
£7200  and  interest.  By  deeds  of  the  25th  and  26th  of  December, 
1838,  that  mortgage  was,  with  the  concurrence  of  Robert  William 
Brandling^  who  had  then  become  the  sole  owner  of  the  estate, 
transferred  to  the  late  Mrs.  Hannah  Hunter.  Mr.  Baljph  Walters^ 
a  solicitor  of  Newcastle,  was  the  solicitor  of  Hannah  Hunter,  and 
acted  on  her  behalf  in  all  matters  relating  to  the  mortgage  trans- 
ferred to  her.  Baljph  Walters  and  his  father  before  him  were  the 
solicitors  of  the  Hunter  family  for  fifty  years  and  upwards.  Ralph 
Walters  was  a  person  in  whose  integrity  the  highest  confidence  was 
placed  by  his  clients.  Upon  the  transfer  of  the  mortgage  all  the 
title-deeds  relating  to  the  estate  were  delivered  to  Mrs.  Hunter, 
and  were  by  her,  for  safe  custody,  lodged  in  the  bank  of  Messrs. 
Ridley  &  Co.,  of  Newcastle-upon-Tyne,  and  the  key  of  the  safe  was 
given  to  Mr.  Walters,  and  thus  the  deeds  were,  in  effect,  put  in  the 
possession  of  Walters.  A  schedule  of  the  deeds  was  signed  by 
Mrs.  Hunter. 

By  the  concurrence  of  all  necessary  parties  a  second  mortgage 
was  executed  by  Mr.  Brandling  on  the  5th  of  January,  1839,  to 
Mr.  Darnell,  who  was  also  one  of  the  clients  of  Mr.  VValters,  and 
one  who  also  placed  unbounded  confidence  in  him.  Mrs.  Hunter, 
the  first  mortgagee,  died  on  the  18th  of  July,  1840,  having  by  her 
will,  dated  in  1838,  appointed  her  sons,  the  Plaintiff  William 
Hunter  and  the  late  Henry  Hunter,  her  executors. 

By  a  memorandum  of  the  11th  of  October,  1811,  the  mortgage 
debt  of  £7200,  which  was  secured  to  Mrs.  Hunter,  and  which,  on 
her  death,  formed  part  of  her  assets,  was  distributed  amongst  her 
family  in  this  manner :  to  Lady  Maxwell,  one  of  her  daughters, 
£2800  ;  to  the  late  Henry  Hunter,  her  son,  £2800  ;  to  the  Plaintiff, 
William  Hunter,  £1600 ;  making  up  the  full  sum  of  £7200.  It 
did  not,  however,  appear  that  this  arrangement  was  ever  commu- 
nicated to  the  mortgagor  or  to  Mr.  Darnell,  and  no  notice  of  it 
was  indorsed  on  the  mortgage  deed,  nor  was  the  memorandum  in 
any  way  made  to  form  part  of  the  title. 

After  the  death  of  Mrs.  Hunter,  Ralph  Walters  continued  to  act 
as  the  solicitor  for  her  children,  and  for  the  trustees  and  executors 
of  her  will.    In  the  year  1843  he  became,  and  ever  afterwards 
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continued  to  be,  tlie  Plaintiff  Hunters  private  solicitor ;  and  con- 
tinued tbrougliout  to  liold  all  the  title-deeds  of  the  Felling  estate  on 
behalf  of  the  persons  interested  under  the  will  of  Hannah  Hunter. 

The  interest  on  the  mortgage  of  £7200  was  paid  to  Walters 
on  behalf  of  all  parties,  and  by  him  distributed  amongst  them 
according  to  their  respective  rights. 

Robert  William  Brandling,  the  mortgagor,  became  embarrassed 
in  his  circumstances,  and  on  the  21st  of  July,  1846,  he  executed  a 
deed  for  the  benefit  of  his  creditors,  including  a  conveyance  of 
the  equity  of  redemption  upon  this  estate,  to  William  Lister  and 
William  Burnujp,  as  the  trustees  of  that  deed. 

About  tlie  end  of  1851,  it  appeared  that  Walters  conceived  the 
idea  of  making  himself  the  owner,  or  the  apparent  owner,  of  this 
estate.  He  began,  therefore,  by  making  false  pretences  that  the 
Felling  mortgage  would  be  paid  off,  which  the  Hunter  family  did 
not  desire,  as  they  had  for  several  years  regularly  received  their 
interest.  He  next  told  the  Plaintiff  Hunter,  and  the  other 
members  of  his  family,  that  the  estate  had  been  sold  to  a  Mr.  Bove 
for  £200  less  than  the  mortgage  debts. 

Without  authority  from  any  one  he  put  the  estate  up  for  auction 
in  January,  1853.  He  did  not  advertise  it  to  an  extent  to  secure 
the  attendance  of  bidders,  and  he  induced  Mr.  Bove,  a  friendly 
solicitor  in  the  town  of  Newcastle- wpon-Tyne,  to  attend  at  this  sale. 
He  and  Mr.  Bove  bid  against  each  other,  till  Mr,  Bove  got  up  to  a 
sum  of  money  which  Mr.  Walters  thought  would  be  sufficient  for 
his  purpose,  and  the  estate  was  knocked  down  to  Bove  at  £9050. 
Mr.  Bove,  the  nominal  purchaser,  then  entered  into  a  contract  with 
Walters  to  sell  his  bargain  to  him  for  £150.  After  this  proceeding, 
the  Plaintiff,  Mr.  Hunter,  was  told  by  Walters,  in  a  letter  dated 
the  31st  of  January,  1853,  that  the  estate  was  sold,  and  that  he 
would  be  paid  off  in  about  six  months.  The  Plaintiff  was  also 
invited  by  Walters  to  join  him  in  purchasing  the  estate,  which, 
however,  he  declined.  Walters  instructed  counsel  to  prepare  a  con- 
veyance. The  instructions  were  to  the  following  effect :  I  inclose 
the  conditions  of  sale  of  this  estate,  which  was  sold  by  auction  on 
the  26th  of  January  last,  Mr.  Bove,  solicitor,  having  become  the 
purchaser.  I  have  since  contracted  with  Mr.  Bove  to  take  his 
purchase.    A  copy  of  the  memorandum  is  also  sent.    Mr.  Clayton 
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will  prepare  the  conveyance  from  Mr.  Darnell,  tlie  second  mort- 
gagee, to  Baljph  Walters — consideration,  £9050.  Mr.  Dove  will 
join  in  consideration  of  £150  paid  to  him  this  day.  I  expect  Mr. 
Clayton  has  the  remaining  drafts  relating  to  this  title  to  enable 
him  to  prepare  the  conveyance.  The  first  mortgagee,  now  repre- 
sented by  William  Hunter,  will  join  in  the  conveyance,  he  being 
paid  his  whole  principal  money,  £7200 ;  all  interest  having  been 
paid  to  him.  There  is  now  due  to  Mr.  Darnell,  in  respect  of  his 
mortgage,  £2000,  and  some  interest;  therefore  the  purchase- 
money  will  fall  somewhat  short  of  paying  the  two  mortgagees. 
All  the  property  included  in  both  first  and  second  mortgage,  with 
the  exception  of  a  few  building  sites,  is  to  be  conveyed  to  me." 

The  draft  conveyance  was  accordingly  prepared  and  engrossed 
in  pursuance  of  such  instructions,  and  the  deed  was  duly  executed 
by  all  parties  on  the  1st  of  June,  1853. 

The  parties  to  it  were  William  Hunter,  the  first  mortgagee,  the 
surviving  executor  of  the  will  of  Hannah  Hunter;  the  Keverend 
William  Nicholas  Darnell,  the  second  mortgagee,  who  had  a  power 
of  sale ;  Thomas  Dove,  the  supposed  purchaser ;  and  Baljph  Walters, 
the  actual  purchaser.  It  recited  the  mortgages,  the  sale,  the 
purchase  by  Dove,  and  the  purchase  from  him  of  his  bargain  for 
£150 ;  and  then  all  the  parties  were  made  to  join  in  the  deed 
acknowledging  the  purchase-money ;  and  the  deed  contained  a 
covenant  by  Mr.  Darnell  and  Mr.  Hunter  that  they  had  neither  of 
them  done  anything  to  incumber  the  property. 

The  deed  was  executed  by  the  Plaintiff,  Mr.  Hunter,  and  the 
late  Mr.  Barndl,  and  each  of  them  signed  receipts  for  the  money 
which  was  due  to  them,  though  no  money  passed.  Dove  also 
executed  and  signed  a  receipt  for  £150,  which,  however,  was  not 
paid.  Mr.  Hunter,  in  giving  his  own  account  of  the  manner  in 
which  he  executed  the  deed,  said :  "  I  had  been  told  by  the  said 
Raljoh  Walters,  early  in  the  year  1853,  that  he  was  about  to  pur- 
chase the  mortgagors'  interest  in  the  Felling  estate ;  and  it  was 
fully  agreed  and  understood  between  Baljph  Walters  and  myself, 
and  the  other  persons  interested  in  the  mortgage  for  £7200  .on 
the  Felling  estate,  that,  the  said  mortgage  was  not  to  be  paid  off 
on  the  occasion  of  the  sale  of  the  property,  which  Baljph  Walters 
so  represented  as  taking  place,  but  was  to  remain  at  the  reduced 
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rate  of  £4  per  cent,  interest.  I  was  staying,  in  the  month  of 
June,  1853,  at  some  lodgings  in  London,  and  Bal^h  Walters 
came  to  me  there  on  one  day  in  that  month,  without  having 
made  any  appointment  with  me,  and  apparently  in  a  great  hurry, 
and  placed  a  document  or  deed  before  me,  which  he  asked  me 
to  sigD,  saying  that  it  was  a  mere  form  as  to  the  sale,  and  he 
at  the  same  time  stated  that  Mr.  Darnell,  the  second  mortgagee, 
had  already  signed  it,  pointing  to  what  seemed  to  be  the  signature 
of  the  said  Mr.  Darnell.  I  never  understood  that  Mr.  Darnell  was 
to  be  paid  off  on  the  occasion  of  the  sale,  but,  oq  the  contrary,  that 
both  the  mortgages  remained  as  they  were,  and  that  Balph  Walters 
purchased  from  the  mortgagor,  subject  to  the  two  mortgages.  The 
document  so  placed  before  me  by  Baljph  Walters  was  never  read  to 
me,  nor  was  any  part  of  it.  It  was  only  opened  by  Ralph  Walters 
at  the  place  where  he  said  my  name  was  to  be  written.  I  under- 
stood and  believed,  from  what  was  stated  to  me  as  aforesaid  by 
Balph  Walters,  that  the  document  or  deed  placed  before  me  simply 
transferred  the  interest  of  the  mortgagor  in  the  said  Felling  estate 
to  Balph  Walters,  leaving  my  mortgage  security  for  £7200  exactly 
as  it  was  before,  and  that  my  signature  as  mortgagee,  as  well  as 
that  of  Mr.  Darnell,  was  a  necessary  form  on  the  occasion  of  a 
transfer  of  the  mortgagors'  interest,  but  that  the  deed  did  not  in 
any  way  relate  to  or  affect  my  mortgage  security.  In  this  belief, 
and  upon  the  total  misrepresentation  by  Balph  Walters  to  me  of 
what  the  document  was,  and  having  complete  confidence  in  Balph 
Walters,  as  being  my  solicitor  and  confidential  agent,  I  wrote  my 
name  upon  the  document  so  placed  before  me,  where  Balph  Walters 
directed  me  so  to  do." 

Upon  the  execution  of  this  deed  Walters  caused  himself  to  be 
treated  as  the  owner  of  the  estate.'  His  brother,  Mr.  Bdbert 
Walters,  who  had  long  been  the  receiver,  and  who  had  always  paid 
over  the  rents  to  his  brother,  as  representing  those  who  were  inte- 
rested, namely,  Mr.  Hunter  and  Mr.  Darnell,  then  became  his 
brother's  receiver,  and  Balph  Walters  was  in  every  way  recognised 
by  the  tenants  and  occupiers  of  the  estate  as  their  landlord,  and 
was  generally  known  and  reputed  in  Newcastle  and  the  neighbour- 
hood to  be  the  owner  of  the  estate;  but  the  mortgagees,  who 
had  acknowledged  the  payment  of  the  mortgage  debts,  seemed 
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Wallers,  then,  being  in  possession  of  the  estate,  regularly  paid  htjnter 
the  mortgagees  their  interest  down  to  the  time  of  his  death,  which 
took  place  in  April,  1865  ;  but  in  1862,  nearly  nine  years  after 
the  deed  of  the  1st  of  June,  1853,  the  transaction  with  Mr.  Curling 
took  place  which  gave  rise  to  the  present  difficulty  in  the  case. 
The  transactions  with  Mr.  Walters  and  Mr.  Curling  were  stated  Darnell 
in  the  affidavit  of  Mr.  Tatham,  who  was  Mr.  Curling  s  solicitor  : —  Hunter. 
In  the  latter  part  of  the  year  1861,  Ralph  Walters,  accompanied 
by  his  solicitor,  Mr.  Gibson,  of  Newcastle,  had  several  interviews 
with  Mr.  Tatham  respecting  a  mortgage  security  which  Baljoh 
Walters  was  then  negotiating,  and  ultimately  he  asked  for  a  loan 
of  £5000  on  the  deposit  of  his  title-deeds  of  the  Felling  estate.  Mr. 
Tatham  mentioned  the  subject  to  his  cousin  William  Curling,  who 
Avas  an  entire  stranger  to  Ralph  Walters,  and  had  never  heard  of 
him ;  but  as  he  happened  to  have  a  sum  of  money  upon  deposit 
with  his  bankers,  he  directed  Mr.  Tatham,  if  he  considered  the 
security  a  proper  one,  to  accept  it  on  his  behalf.  In  pursuance  of 
such  direction,  Mr.  Tatham  proceeded  to  make  inquiry  as  to  the 
nature  and  value  of  the  Felling  estate,  and  to  investigate  the  title 
of  Ralph  Walters  thereto,  and  he  personally  examined  the  title- 
deeds.  The  title  shewn  was  perfectly  simple  and  straightforward, 
nor  was  there  anything  upon  the  deeds  calculated  to  raise  any 
doubt  or  suspicion.  He  also  made  all  the  usual  searches  for  the 
purpose  of  discovering  if  any  judgments  had  been  registered 
against  Walters,  or  if  the  Felling  estate  in  his  hands  was  liable 
to  any  other  charge  or  incumbrance.  He  further  wrote  to  Mr. 
Anderson,  a  solicitor  of  great  experience  in  Newcastle,  and  requested 
him  to  give  his  opinion  of  the  Felling  estate  of  Ralph  Walters,  and 
in  answer  to  such  letter  he  received  from  Mr.  Anderson  a  very 
satisfactory  answer  to  his  inquiry.  He  also  made  inquiries  of 
Mr.  Robert  Walters,  the  brother  of  Ralph  Walters,  and  the  receiver 
of  the  estate,  as  to  the  value  of  the  property,  and  received  from 
him  a  satisfactory  letter ;  and  he  found  that  Walters  was,  and  had 
for  many  years  been,  in  undisputed  possession  of  the  estate  as 
owner ;  that  he  held  a  conveyance  thereof  to  himself  in  fee  simple, 
free  from  all  incumbrances,  executed  by  all  proper  parties  and 
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duly  attested,  with  receipts  for  the  consideration-money,  signed 
by  all  proper  parties ;  that  all  the  title-deeds  of  the  estate  were 
in  his  uncontrolled  possession,  and  that  the  estate  would  form, 
in  point  of  value,  an  ample  and  sufficient  security  for  the  pro- 
posed loan  of  £5000.  He  accordingly  accepted  the  security, 
received  the  sum  of  £5000  from  Mr.  William  Curling,  and  paid 
it  over  to  Bal'ph  Walters.  Balj^h  Walters  regularly  paid  the 
interest  on  the  £5000  down  to  and  within  a  year  of  his  death ; 
and  the  last  half-year's  interest  was  paid  on  the  17th  of  April, 
1865,  by  his  solicitor,  Mr.  Gibson,  that  is,  three  days  only  before 
the  death  of  Mr.  Walters.  Mr.  Tatham  further  stated,  that 
throughout  the  whole  of  the  transaction  he  was  never  informed, 
and  had  no  reason  to  believe,  that  Balph  Walters  had  ever  been  or 
acted  as  the  agent  of  any  previous  owner,  or  of  any  person  pre- 
viously interested  in  the  Felling  estate.  He  had  every  reason 
to  suppose  that  he  had  purchased  the  same  in  manner  recited  in 
the  indenture  of  the  1st  of  June,  1853,  without  any  previous 
connection  with  the  property. 

Mr,  Anderson,  the  solicitor  referred  to,  made  an  affidavit,  in 
which  he  stated  that  Ralph  Walters  was  universally  believed 
throughout  the  whole  neighbourhood  to  be,  and  was  treated  as 
being,  the  absolute  proprietor  of  the  Felling  estate.  He  was 
described  as  owner  in  the  rate-books  of  the  parish  of  Heworth 
for  the  period  of  nine  years,  and  paid  his  rates  accordingly,  and 
that  he  had  performed  various  acts  of  ownership,  and  had  sold 
portions  of  the  estate  from  time  to  time  to  the  North  Eastern 
Railway  Oomjpany,  and  to  other  persons  for  building  sites. 

Mr.  Rohert  Walters  stated,  in  his  affidavit,  that  ia  the  year  1846 
he  was  appointed  agent  of  the  Felling  estate  for  Robert  William 
Brandling,  and  thenceforward  collected  the  rents  and  managed 
the  property.  He  always  sent  in  his  half-yearly  accounts  through 
Bal;ph  Walters.  In  the  year  1847  the  Messrs.  Hunter  entered  into 
possession  as  mortgagees,  and  from  that  time  until  the  year  1853 
the  accounts  were  headed  with  their  names,  or  with  the  name  of 
one  of  them.  He  remembered  the  sale  of  the  estate  by  public 
auction  in  the  year  1853.  The  estate  was  at  such  auction  pur- 
,  chased  by  a  Mr.  Dove,  who,  as  he  always  understood,  shortly 
afterwards  sold  it  to  Balph  Walters.    It  was  well  known  in  the 
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neighbourhood  that  Walters  had  purchased  the  estate,  and  from  that 
time  until  his  death  he  continued  in  possession  thereof;  and  he 
himself  entirely  believed  him  to  be  the  absolute  and  undisputed 
proprietor  and  owner  of  the  estate.  Mr.  Eohert  Walters  continued  to 
manage  and  to  collect  the  rent  of  the  estate,  but  his  accounts  were 
thenceforward  rendered  to  the  said  Ralph  Walters.  He  also  sold 
building  sites  on  the  estate  in  his  name  and  by  his  exclusive 
authority. 

The  mortgage  deed  to  Mr.  Curling  was  made  between  Walters, 
as  the  owner  of  the  estate,  and  William  Curling^  as  mortgagee.  It 
recited  the  loan,  and,  in  consideration  of  £5000  paid  by  Curling  to 
Walters,  Walters  handed  over  the  deeds,  and  covenanted  that  he 
would,  if  the  money  were  not  paid  within  six  months,  execute  a 
legal  conveyance  of  the  property.  It  was  therefore  a  delivery  of 
all  the  title-deeds  relating  to  the  estate,  a  charge  on  it  by  deed, 
and  a  complete  mortgage,  except  that  it  did  not  comprise  an 
actual  conveyance  of  the  legal  estate. 

There  was  further  evidence  to  the  effect  that  between  1853  and 
1862  various  letters  had  passed  between  Walters  and  members  of 
the  Hunter  family,  in  which  the  former  spoke  of  the  Felling 
estates  being  still  subject  to  the  prior  mortgages. 

Sir  Roundell  Palmer,  Q.C.,  Mr.  Cotton,  Q.O.,  and  Mr.  Vaughan 
Hawkins,  for  W.  Hunter,  the  Plaintiff  in  the  first  suit : — 

It  is  not  denied  that  the  sale  of  1853  was  a  fraudulent  transac- 
tion, and  the  auction  a  sham  carried  out  for  the  purpose  of  fraud, 
or  that  the  execution  of  the  deed  of  June,  1853,  by  Hunter  and 
Darnell,  was  obtained  by  misrepresentation.  Under  these  circum- 
stances, therefore,  the  deed  is  void  both  at  law  and  in  equity,  and 
did  not  serve  to  divest  the  prior  mortgagee  of  his  legal  estate. 

If  we  assume,  for  the  sake  of  argument,  that  the  legal  estate  did 
pass  out  of  the  mortgagees  by  the  effect  of  that  deed,  a  prior  equit- 
able charge  is  not  to  be  postponed  to  a  puisne  charge,  whether  by 
reason  of  possession  of  the  title-deeds  or  anything  else,  except  on 
the  ground  of  such  conduct  as  will  raise  a  positive  equity  as  against 
the  prior  incumbrancer. 

Now,  in  this  case,  there  has  been  no  such  conduct;  the  sole 
grounds  on  which  misconduct  can  be  charged  are,  first,  that 
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William  Hunter  executed  the  deed  of  the  1st  of  June,  1853,  and 
signed  the  receipt;  secondly,  that  the  deeds  were  for  ten  years 
left  with  Walters.  These  are  the  only  facts  on  which  a  positive  equity 
can  be  built  up.  As  to  the  first,  after  Mrs.  Hunters  death  the 
mortgage  debt  was  divided,  and  two  of  the  shares  did  not,  in 
equity,  belong  to  William  Hunter,  except  as  a  trustee.  Even, 
therefore,  if  there  had  been  no  fraud  attending  the  execution 
of  the  deed,  however  any  beneficial  interest  of  Hunter  might  have 
been  affected,  that  of  his  eestuis  que  trust  would  not  and  could  not 
be  so  :  Biee  v.  Bice  (1).  If  there  had  been,  in  the  execution  of  the 
deed  of  the  1st  of  June,  1853,  that  which  amounted,  with  respect 
to  Curling,  to  a  misrepresentation,  it  was  the  act  solely  of  William 
Hunter ;  and  not  being  done  either  with  the  sanction  or  even  cog- 
nisance of  these  ladies,  it  could  not  in  anywise  affect  their  interests. 
No  priority  can  ever  be  obtained  through  the  wrongful  acts  of  a 
trustee. 

At  the  very  least,  supposing  the  legal  estate  had  passed  to 
Walters  by  this  deed,  it  would  have  been  charged  in  equity  with 
the  payment  of  the  mortgage  money  purported  to  have  been  paid 
back  to  the  Hunters. 

Again,  let  us  suppose  that  the  prior  charge  had  been  lost  by  the 
effect  of  this  deed.  In  the  interval  between  1853  and  1862  letters 
were  written  by  Walters  which,  in  themselves,  are  sufficient  to 
create  a  charge  as  strong  as  any  Mr.  Curling  could  subsequently 
obtain. 

This  evidence  is  sufficient  to  constitute  an  equitable  charge  in 
our  favour,  which,  upon  the  doctrine  of  Machreth  v.  Symmons  (2), 
will  have  priority  to  any  subsequent  charge,  and  this  priority  will 
only  be  postponed  on  proof  of  our  negligence,  or  representations  on 
our  part  conducing  to  Walters'  fraud. 

Is  this  sham  deed,  or  rather  piece  of  waste  paper,  such  a  repre- 
sentation? Can  an  equity  be  raised  against  a  person  on  the 
ground  of  this  document,  and  can  any  one  who  claims  through  a 
person  standing  in  a  fiduciary  position  (as  Walters  stood),  and  who 
has  acted  fraudulently,  set  up  his  title  as  against  those  having 
prior  equitable  interests  ?    In  Barnard  v.  Hunter  (3)  the  principle 

(1)  2  Drew.  73.  (2)  15  Yes.  329. 

(3)  2  Jur.  (N.S.)  1213. 
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was  affirmed,  that  those  who  take  an  assignment  of  an  equity  must 
take  it  subject  to  all  equities  affecting  it  at  the  time.  In  Lewin 
on  Trusts  (1),  it  is  said  that  to  maintain  the  opposite  would  be  to 
assert  that  an  equitable  conveyance  could  have  a  tortious  effect, 
which  is  contrary  to  all  the  doctrines  of  this  Court.  Nor  can  any 
person  give  an  interest  to  another  through  a  breach  of  duty :  Man- 
ningford  v.  Toleman  (2).  A  person  who  only  claims  in  equity,  as 
Curling,  cannot  set  up,  as  against  those  having  a  prior  equity,  a 
deed  fraudulently  obtained  from  them.  Unless,  then,  Walters  can 
say  that  there  was  no  breach  of  trust  in  his  procuring  the  execu- 
tion of  the  deed  of  1853,  it  is  impossible  for  Curling  to  come  here 
and  claim  through  that  fraud.  This  is  not  the  case  of  a  person 
defending  himself,  but  one  who  comes  to  maintain  a  claim  in 
which  equity  will  not  assist  him  :  Thorpe  v.  Holdsworth  (3) ;  Newton 
V.  Newton  (4).  His  claim  is  founded  on  a  fraudulent  act  in  a 
person  who  was  in  the  capacity  of  an  agent.  This  deed  is  a  mere 
product  of  the  fraud  which  is  the  foundation  of  Curling  s  claim, 
and  he  can  base  no  equity  whatever  upon  it :  Vorley  v.  Coohe  (5). 

[The  Yice-Chancellor  : — In  Colyer  v.  Finch  (6)  it  was  decided 
that  the  protection  to  a  hondfide  purchaser  without  notice  is  not  to  be 
confined  to  the  case  where  he  gets  the  legal  estate.  Bice  v. 
Bice  (7)  determined  that  the  possession  of  the  title-deeds  gave 
the  better  equity.  In  Layard  v.  Maud  (8)  I  decided  to  the  same 
effect.] 

The  mere  possession  of  the  title-deeds,  though  by  a  purchaser 
for  value,  will  not  ]oer  se  give  him  a  better  position.  In  order  to  do 
this,  there  must  be  some  act  or  default  on  the  part  of  the  first 
incumbrancer,  as  an  acquiescence  of  some  years  without  making 
inquiry,  and  such  an  abstention  from  making  inquiry  must  be  with 
mala  mens,  and  coupled  with  a  presumption  that  it  was  intended  to 
assist  a  mortgagor  in  committing  fraud :  Cory  v.  Eyre  (9);  Hunty. 
Elmes  (10) ;  or  there  must  be  gross  negligence  amounting  to  con- 
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(1)  4tli  Ed.  p.  453. 

(2)  1  Coll.  670. 

(3)  Law  Kep.  7  Eq.  139. 

(4)  Ibid.  4  Cli.  143. 
(5J  1  Giff.  230. 


(6)  5  H.  L.  C.  905. 

(7)  2  Drew.  73. 

(8)  Law  Eep.  4  Eq.  397. 

(9)  _1D.  J.  &S.  149. 
(10)  2  D.  F.  &  J.  578. 
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currence :  Boherts  v.  Croft  (1) ;  Evans  v.  Bicknell  (2)  ;  Allen  v. 
Knight  (3)  ;  or  acquiescence :  Thorjoe  v.  Holdsworth  (4). 

Then,  upon  the  question  of  negligence,  consider  the  position  of 
Walters  with  respect  to  the  Hunter  family.  He  and  his  father  had 
for  fifty  years  acted  as  solicitors  to  the  Hunters.  Surely  they  were 
justified  in  committing  the  title-deeds  to  his  custody ;  and  was  not 
their  conduct  consistent  with  the  ancient  confidence  reposed  by  them 
in  the  Walters  f  But  it  is  said  that  these  deeds  should  not  have 
been  left  in  his  custody  after  the  execution  of  the  deed  of  1853. 
The  case  of  Allen  v.  Knight  has  decided  that  the  mere  fact  of 
the  title-deeds  having  been  left  by  a  mortgagee  in  the  hands  of 
the  mortgagor,  without  any  special  act  enabling  him  to  commit  a 
fraud,  will  not  postpone  the  prior  incumbrancer :  there  must  be  also 
fraud,  or  gross  and  voluntary  negligence.  That  the  title-deeds 
should  have  been  left  by  the  Hunters  with  Walters,  even  after  the 
execution  of  the  deed  of  1853,  the  true  effect  of  which  they  were 
ignorant  of,  does  not  amount  to  either  fraud  or  gross  or  voluntary 
ignorance.  In  the  case^  of  Cory  v.  Byre  (5),  Lord  Justice  Turner 
says :  "  The  very  first  principle  of  trusts  is,  that  the  cestui  que  trust 
places  confidence  in  his  trustee,  and  if  it  is  to  be  held  that  a  cestui 
que  trust  is  to  be  postponed  upon  the  mere  ground  that  he  did  not 
inquire  into  the  acts  and  conduct  of  his  trustee,  that  principle 
would,  as  it  seems  to  me,  be  in  a  great  measure  destroyed."  Sub- 
stitute the  words  "  solicitor  and  client "  for  "  trustee  and  cestui  que 
trusty'  and  the  words  apply  to  the  present  case.  In  Ricey.  Bice  (6) 
it  was  said  that  the  Court  will  not  easily  impute  negligence,  with- 
out special  acts,  ultra  the  mere  leaving  the  deeds  in  possession  of 
the  mortgagor.  Having  regard  to  the  acknowledgment  of  Walters, 
had  we  not  a  right  to  trust  him  ? 

Leaving  title-deeds  with  your  solicitor  is  not  such  great  negli- 
gence as  to  bring  in  the  presumption  of  7nala  mens  necessary  to 
cause  a  loss  of  priority;  there  must  be  such  crassa  negligentia 
as  amounts  to  positive  proof  of  mala  mens:  Boherts  v.  Croft; 
Frazer  v.  Jones  (7). 


(1)  2  "De  G.  &  J.  1. 

(2)  6  Ves.  174. 

(3)  5  Hare,  272  ;  11  Jur.  527. 

(7;  5  Hare,  475. 


(4)  Law  Rep.  7  Eq.  139. 

(5)  1D.J.&  S.  149. 

(6)  2  Drew.  73. 
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But,  then,  we  say  that  this  deed  was  void  altogether :  Vorley  v.    'V'.-C.  M. 
Coohe  (1)  ;  Lee  v.  Angas  (2).  There  is  a  distinction  between  a  void  1870 
and  a  merely  voidable  deed.  Where  void,  it  cannot  be  read  against  Hunter 
the  person  executing  it  for  the  purpose  of  raising  an  equity  against  welters 
him,  or  for  any  purpose  whatever  ;  it  was  simply  incapable,  ah  initio, 
of  passing  any  estate  or  interest  whatever.    Where  a  deed  is  void- 
able only,  the  person  may  be,  by  matter  arising  ex  post  facto, 
estopped ;  and  it  has  been  asserted  that  when  a  deed  purports  to 
convey,  and  the  person  conveying  abandons  possession  to  the  Hunter. 
person  taking  imder  such  fraudulent  deed,  this  has  had  the  effect 
of  confirming  the  voidable  deed.    How  can  a  mortgagee,  who  is 
not  in  possession,  be  affected  by  who  may  be  the  person  actually 
in  possession.    Balph  Walters  himself  was  never  rightfully  in  pos- 
session.   Neither  Hunter  or  Darnell  gave  up  possession  to  Balph 
Walters,  nor  was  there  any  change  in  the  possession  or  in  the 
person  receiving  the  rents. 

There  are  two  other  points — whether  the  legal  estate  passed 
by  the  deed  of  1853,  and  whether  there  was  not  sufficient  on 
the  face  of  the  deeds  submitted  to  Curling  to  put  him  on  in- 
quiry and  affect  him  with  notice.  As  to  the  first,  we  have  got  the 
legal  estate.  The  deed  was  executed  under  a  false  representa- 
tion, as  being  merely  ancillary  to  some  other  transaction,  leaving 
the  mortgage  as  it  stood.  In  the  case  of  Ogilvie  v.  Jeaffreson  (3) 
a  deed  had  been  executed  by  a  prior  mortgagee  under  a  false 
representation  by  his  solicitor,  who  afterwards  acted  as  solicitor  to 
a  subsequent  purchaser  for  value  without  notice.  There  it  was 
decreed  that  the  deed  was  wholly  void  at  law  and  in  equity,  and  it 
was  delivered  up  to  be  cancelled.  Vorley  v.  Coohe  is  another 
case  in  which  a  deed  fraudulently  procured  by  a  solicitor  to  be 
executed  was  held  to  be  wholly  void,  and  to  pass  no  estate,  and  the 
subsequent  purchaser  without  notice  for  valuable  consideration  set 
aside.  Lee  v.  Angas  and  Kennedy  v.  Green  (4)  are  also  authorities 
to  the  same  effect. 

On  the  second  head,  as  to  notice,  should  the  Court  think  it 
necessary  to  go  into  that,  the  case  of  Kennedy  v.  Green  decides 
that  suspicious  circumstances  appearing  on  the  face  of  a  deed  are 

(1)  1  Giff.  230.  (3)  2  Giff.  353. 

(2)  15  W.  K.  119.  (4 ;  3  My.  &  K.  699. 
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sufficient  to  put  the  purchaser  on  inquiry,  and  thus  to  affect  him 
with  constructive  notice  of  former  incumbrances.  Portions  of  the 
property  had  been  sold  for  building  sites,  and  the  plan  had  not 
been  altered,  consequently  the  property  did  not  agree  with  the 
plan ;  and  there  were  other  irregularities  connected  with  the  attesta- 
tion and  signatures,  which  were  sufficient  to  lead  to  inquiries  from 
those  who  could  have  explained  the  nature  of  the  transaction. 

Mr.  Glasse,  Q.C.,  and  Mr.  Bigby,  for  Clement  Lister,  and  the 
persons  beneficially  entitled  under  the  trusts  of  the  creditors'  deed 
of  1846,  and  also  for  the  representatives  of  Darnell: — 

As  regards  Lister,  he  had  nothhig  to  do  with  the  deed  of  1853  ; 
therefore,  as  far  as  he  is  concerned,  it  was  an  absolute  nullity.  iHe 
cannot  be  affected  by  the  void  exercise  of  Darnell's  power  of  sale. 
Even  if  those  mortgages  were  destroyed  by  the  effect  of  the  deed 
of  1853,  he  is  still  entitled  to  the  equity  of  redemption. 

In  as  far  as  we  claim  for  the  representatives  of  Darnell,  we  con- 
tend, first,  that  this  deed  was  absolutely  a  nullity ;  secondly,  even 
should  it  not  be  held  such,  he  had,  by  the  effect  of  letters  and 
admissions  of  BalpJi  Walters,  a  good  equitable  charge  prior  to  that 
of  Curling  ;  and,  thirdly,  Walters  conduct  was  such  as  to  affect 
Curling  with  constructive  notice  of  the  infirmity  of  his  title,  and  of 
the  existence  of  the  prior  incumbrances. 

With  regard  to  the  first  contention,  the  case  of  Foster  v.  Mac- 
Mnnon  (1)  is  an  authority,  where  a  bill  of  exchange,  actually  a 
negotiable  instrument  in  the  hands  of  a  subsequent  holder  for 
value  without  notice,  but  signed  under  a  misapprehension,  was  set 
aside  and  declared  null  and  void.  It  was  there  held  that  it  was 
not  only  necessary  that  the  signature  should  be  genuine,  but  that 
it  should  be  a  signature  to  a  bill  of  exchange  as  such.  Colyer  v. 
Finch  (2)  and  Roberts  v.  Croft  (3)  are  cases  to  the  same  effect, 
which  were  affirmed  on  appeal,  and  have  been  followed  in  many 
later  decisions.  A  thing  beginning  and  ending  in  a  fraud  is  a 
nullity,  and  of  no  effect.  The  judgment  in  Bice  v.  Bice  (4)  seems 
to  govern  the  present  case.  Darnell,  as  second  mortgagee,  never 
had  nor  could  have  had  the  deeds,  therefore  no  laches  could  be 


(1)  Law  Kep.  4  C.  P. 

(2)  5  H.  L.  C.  905. 


704. 


(3)  2  De  G.  &  J.  1. 
(4;  2  Drew.  73,  83. 
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imputed  to  him.  Was  his  execution  of  the  deed  a  representation 
on  his  part  to  mislead  Curling,  and  having  the  effect  of  postponing 
him  in  equity  ?  The  evidence  proves  that  his  signature  was 
obtained  under  a  fraudulent  misrepresentation  by  Walters,  and 
that  he  had  no  notice  of  the  effect  of  his  execution.  To  the  end 
of  his  life  Walters  treated  his  charge  as  still  subsisting.  Whatever 
negligence  he  has  been  guilty  of  was  fully  excusable  on  the  autho- 
rity of  Plumh  V.  Flewitt  (1)  and  Evans  v.  Bicknell(2),  His  execu- 
tion of  the  deed  had  no  validity,  in  so  far  as  he  was  ignorant  of  its 
purport  and  effect:  Lloyd  v.  Attwood  (3). 

On  the  second  point,  the  accounts  periodically  rendered  of  the 
interest  on  this  mortgage  are  admissions  in  writing,  on  the  part 
of  Walters,  of  DarnelTs  charge,  sufficient  to  establish  the  second 
contention. 

On  the  third  point  we  rely  on  the  suspicious  circumstances 
attending  Walters  supposed  acquisition  of  the  property  under  the 
deed  of  1853,  and  the  internal  evidences  of  fraud  in  his  title,  all 
of  which  led  up  to  notice  of  the  prior  incumbrance. 

Darnell  was  not  guilty  of  any  negligence.  It  is  no  ordinary 
negligence,  but  culpable  negligence,  that  must  be  established  in 
order  to  postpone  a  vested  estate  or  interest.  Swan  v.  North 
British  Australasian  Company  (4)  decides  that  execution  under  a 
misrepresentation  is  not  such  gross  negligence,  and  will  not  estop 
the  person  who  has  so  signed  from  pleading  non  est  factum.  In 
Foster  v.  Mackinnon  (5)  and  Edwards  v.  Broivn  (6)  it  is  laid  down 
that  there  must  be  a  mind  to  execute,  and  that  if  there  is  any 
misrepresentation  it  must  be  the  immediate  cause  of  injury, 
not  a  mere  link  in  the  chain  on  which  the  fraud  depends. 
Hunter  s  and  BarnelTs  misrepresentation,  if  any,  was  that  they 
had  no  longer  any  charge  on  the  property,  but  the  real  mis- 
representation was  that  of  Walters,  in  asserting  himself  to  be  the 
owner  of  the  equity  of  redemption.  Young  v.  Grote  (7)  is  a  case 
where  the  execution  was  the  immediate  cause  of  fraud,  and  does 
not  tell  against  us. 


V.-O.  M. 

1870 

HUNTEK 
V. 

Walteks. 
Curling 

V. 

Walters. 
Darnell 

V. 

Hunter. 


(1)  2  Anst.  438. 

(2)  6  Ves.  174. 

(3)  3  De  a.  &  J.  614. 


(4)  7  H.  &  N.  603. 

(5)  Law  Eep.  4  C.  P.  704. 

(6)  1  C.  &  J.  307. 


(7)  4  Bing.  253. 
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Mr.  Kenyon,  Q.C.,  Mr.  Edward  Harrison,  and  Mr.  B,  Bogers,  for 
Mr.  Curling : — 

There  was  no  negligence  on  the  part  of  Curling  in  the  inves- 
tigation of  the  title,  nor  could  he  be  affected  with  constructive 
notice.    The  title  was  fully  investigated  by  his  solicitors.  Walters 
was  commonly  believed  in  the  neighbourhood  to  be  the  owner  of 
the  Felling  estate  after  1853:  he  granted  leases  in  his  own  name, 
sold  building  sites  in  his  own  name,  and  performed  other  acts  of 
ownership.    His  own  brother  stated,  in  his  affidavit,  that  he  had 
always  believed  Baljoh  Walters  to  be  the  owner,  and  he  had 
always  accounted  to  him  for  the  rents  as  such.    Hunter  must 
have  known  that  Walters  assumed  to  be  the  purchaser,  for  in 
February,  1853,  Walters  asked  Hunter  whether  he  would  join  him 
in  the  purchase.    As  to  whether  a  deed  obtained  through  frau- 
dulent misrepresentation  is  incapable  of  being  the  foundation 
of  an   equitable  interest  in  another,  it  may  be  stated  that 
the  case  of  Kennedy  v.  Green  (1)  was  doubted  as  an  authority 
by  Lord  St.  Leonards  (2),  and  it  turned  principally  on  the 
exceedingly  suspicious  circumstances  patent  on  the  face  of  the 
deed,  stamping  it  as  fraudulent,  irrespective  of  its  contents, 
and  also  on  the  fact  of  the  same  solicitor  having  acted  for  all 
parties,  so  as  to  bring  in  constructive  notice  through  an  agent. 
Curling  never  employed  Walters  as  his  solicitor.    Where  one  of 
two  innocent  persons  must  suffer  by  the  fraud  or  negligence  of  a 
third,  whichever  of  the  two  gives  him  credit  must  bear  the  con- 
sequences :   Fitzherhert  v.  Mather  (3) ;   Lynch  v.  Dunsford  (4) ; 
Froudfoot  V.  Montefiore  (5) ;   Young  v.  Grote  (6)  ;  Majorihanks  v. 
Hovenden  (7) ;  Tayler  v.  Great  Indian  Peninsula  Bailway  Com- 
pany (8)  ;  Wiihington  v.  Tate  (9)  ;  Ferrin  v.  Burhey,  before  Yice- 
Chancellor  Malins,  June  9,  1869.     In  Ogilvie  v.  Jeaffreson  (10) 
and  Vorley  v.  CooJce  (11),  which  have  been  cited  against  us,  con- 
structive notice  was  implied  from  the  fact  that  the  person  who 
committed  the  fraud  was  the  solicitor  to  all  parties.    Eyre  v.  Bur- 


(1)  3  My.  &  K.  699. 

(2)  Vend.  &  Pur.  10th  Ed.  vol.  iii. 

(3)  1  T.  R.  12. 

(4)  14  East,  494. 

(5)  Law  Rep.  2  Q.  B.  511,  522. 


(6)  4  Bing.  253. 

(7)  Dm.  11. 

(8)  4  De  G.  &  J.  559. 
(9)  Law  Rep.  4  Ch.  288 

(10)  2  Giff.  353. 

(11)  1  Ibid.  230. 
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mester  (1)  is  in  our  favour,  for  Lord  Cranworth  expressly  said:  "If     V.-C. M. 
tlie  advance  had  been  made  on  the  faith  of  the  title  which  the  1870 
release  gave,  the  case  would  have  been  different."    There  the  Huntee 
money  was  advanced  before  the  release  was  executed,  and  the  Waltees 
release  was  obtained  by  fraud  to  secure  the  bank  advancing  the 
money  to  Sadleir. 

This  deed  is  not  void  absolutely,  but  voidable.  It  could  only 
be  void  when  executed  under  complete  misapprehension.  Now 
Hunter  was  under  no  such  misapprehension.  Thoroughg/ood's  Huntee. 
Case  (2)  shews  only  that  a  deed  is  void  where  it  has  not  been 
read  over  to  the  party  executing  it,  and  who  has  required  it  to  be 
read  to  him.  As  to  whether  a  fraudulent  deed  can  support  an 
equity  in  an  innocent  third  person  claiming  under  it,  we  may  cite 
the  cases  of  Doe  v.  Martyr  (3),  White  v.  Garden  (4),  and  Kings- 
ford  V.  Merry  (5),  in  all  of  which  a  purchase  obtained  from  a 
vendor  selling  under  a  fictitious  title  fraudulently  obtained  was 
held  good,  the  void  deed  being  made  good  by  msittev  ex  ^ost  facto. 
Even  allowing  that  Hunter  and  Darnell  had  re-established  them- 
selves, through  the  admissions  of  Walters,  as  equitable  incum- 
brancers, prior  to  Curlings  charge,  their  priority  in  point  of  time 
is  not  alone  sufficient  to  give  them  the  better  position.  In  Bice  v. 
Bice  (6),  Vice-Chancellor  Kinder sley  expressly  affirmed  that 
priority  in  time  could  only  be  considered  a  ground  of  preference 
where  the  equities  are  in  all  other  respects  equal.  The  possession  of 
the  title-deeds  w^ould  disturb  the  balance,  as  also  would  the  laches 
of  which  the  first  incumbrancers  might  have  been  guilty  :  Layard  v. 
Maud  (7).  The  case  of  Thorpe  v.  Holdsworth  (8)  does  not  exactly 
touch  the  point  in  Layard  v.  Maud,  Thorpe  v.  Holdsworth  decided 
that  the  title-deeds  should  not  be  detained  by  the  second  mortgagee 
unless  he  had  the  legal  estate,  or  the  best  right  to  call  for  it.  We 
say  that  our  custody  of  the  title-deeds  gives  us  (in  a  concurrence  of 
equitable  incumbrances)  the  best  right  to  call  for  the  legal  estate. 

The  case  of  Worthington  v.  German  (9)  decided  that  the  rela- 

(1)  10  H.  L.  C.  90.  (5)  11  Ex.  577. 

(2)  Co.  Rep.  2,  5  b.  (6)  2  Drew.  73,  76,  77, 

(3)  1  B.  &  P.  (N.  R.)  332.  (7)  Law  Eep.  4  Eq.  397. 

(4)  10  C.  B.  919.  (8)  Ibid.  7  Eq.  339. 

(9)  16  W.  R.  187. 
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tionsliip  of  solicitor  .and  client,  supposing  it  to  have  existed,  will 
not  shelter  a  first  incumbrancer  from  the  results  of  allowing  the 
deeds  to  come  into  the  hands  of  an  innocent  third  party.  And  in 
Waldron  v.  Sloper  (1)  it  is  laid  down  that  though  a  mortgagee 
may  leave  the  deeds  for  some  little  time  in  possession  of  the 
mortgagor,  he  may  not  leave  them  there  ad  infinitum  without 
making  any  inquiry  after  them.  This  was  followed  by  Hewitt  v. 
Loosemore  (2).  Was  Curling's  conduct  such  as  to  affect  him  with 
constructive  notice  ?  It  is  not  asserted  that  he  designedly  abstained 
from  making  inquiry ;  and  therefore,  on  the  authority  of  Jones  v. 
Smith  (3),  he  cannot  be  said  to  have  been  grossly  negligent.  The 
definition  of  constructive  notice  given  by  Yice-Chancellor  Wigmm 
in  this  case  certainly  does  not  apply  to  such  as  we  have  here. 

There  is  no  recent  case  in  which  a  second  mortgagee  having  the 
title-deeds  has  ever  been  postponed.  The  contrary  was  decided 
in  Dowie  v.  Saunders  (4) .  In  In  re  Overend,  Gurney,  &  Co.  (5)  a 
contract  obtained  by  fraud  was  held  not  to  be  void,  but  voidable 
only,  and  subject  to  the  rights  of  third  parties. 

[Martinez  v.  Cooler  (6),  Briggs  Y.Jones  (7),  and  Jo7ies  v.  Rhind^ 
before  Yice-Chancellor  James,  July  23,  1869,  were  cited  on  the 
points  of  constructive  notice.] 

Mr.  Stevens,  for  Elizabeth  Walters,  the  personal  representative  of 
Ral^h  Walters, 

Mr.  Langworthy,  for  Catherine  Walters,  a  trustee  under  the  will 
oi  Baljph  Walters, 

Sir  Roundell  Palmer,  in  reply  : — 

In  1853  Walters  was  aware  that  the  beneficial  interest  in  this 
mortgage  had  been  divided,  and  that  Hunter  stood  in  the  position 
of  trustee.  He  comes  to  William  Hunter,  a  trustee  for  the  persons 
beneficially  interested,  and  by  a  misrepresentation  induces  him 
to  'execute  this  deed  without  their  concurrence  or  authority,  or 
participation  in  anywise  whatever.    The  principles  of  this  Court 


(1)  1  Drew.  193. 

(2)  9  Hare,  449. 

(3)  1  Ibid.  43. 


(4)  2  H.  &  M.  242. 

(5)  Law  Rep.  3  Eq.  576. 

(6)  2  Russ.  198. 


(7)  Law  Rep.  10  Eq.  92. 
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will  not  allow  them  to  be  postponed  in  favour  of  a  subsequent 
equitable  incumbrancer  because  of  the  default  of  their  trustee. 
But  this  is  not  all :  the  whole  transaction  is  fictitious  for  the 
purpose  for  which  the  deed  was  executed.  It  purported  to  be  a 
sale  by  a  second  mortgagee,  with  the  concurrence  of  the  first 
mortgagee.  The  first  charge  could  not  be  displaced,  except  by 
the  exercise  of  their  power ;  there  was  in  the  eye  of  the  law  and 
in  equity  no  such  exercise,  because  of  the  fraud  and  misapprehen- 
sion connected  with  it ;  and  therefore  no  interest  whatever  passed 
to  Walters.  If  any  had  passed,  Walters  would  still  have  been 
trustee  for  the  original  incumbrancers. 

As  regards  the  cases  cited  against  us,  in  Cory  v.  Eyre  (1)  it  was 
held  that  a  fraud  practised  by  a  trustee  upon  a  cestui  que  trust 
could  not  postpone  the  cestui  que  trust  to  a  third  person.  In 
Bice  V.  Bice  (2)  it  was  admitted  that  it  was  impossible  to  post- 
pone a  cestui  que  trust  through  a  fraud  practised  on  the  cestui 
que  trust  by  his  trustee.  It  was  argued  that  those  who  trust  most 
must  suffer  most,  but  the  cases  of  Boberts  v.  Croft  (3)  and  Hunt 
V.  Elmes  (4)  restrict  the  universal  application  of  this  rule,  and 
negative  the  idea  that  parties  are  to  be  postponed.  In  the  ordinary 
course  of  business  we  had  a  right  to  leave  the  deeds  in  the  custody 
of  our  solicitor.  The  limits  of  the  doctrine  that  the  Court  will  not 
take  away  the  title-deeds  from  a  subsequent  equitable  incumbrancer 
w^ithout  notice,  are  distinctly  marked  out  in  Allen  v.  Knight  (5), 
Cory  v.  Eyre,  and  Newton  v.  Newton  (6).  But  the  possession  of 
the  title-deeds  is  not  what  we  seek.  The  rule  has  no  application 
to  this  case :  we  cannot  escape  administration  of  the  estate  for 
the  creditors,  according  to  their  priorities.  Tayler  v.  Great  Indian 
Peninsula  Bailway  Company  (7)  bears  upon  the  amount  of  negli- 
gence and  representation  Hunter  and  Darnell  were  guilty  of  in 
executing  the  deed  of  1853.  There  the  distinction  was  made 
between  an  act  which  was  the  immediate  cause  of  a  fraud  beinsr 

o 

committed,  and  one  which  only  mediately  subserved  that  purpose 
in  the  hands  of  a  fraudulent  person.    There  it  was  held  that  there 
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(1)  1  D.  J.  &  S.  149. 

(2)  2  Drew.  73,  83. 

(3)  2  De  G.  &  J.  1. 


(4)  2  D.  F.  &  J.  578. 

(5)  5  Hare,  272. 

(6)  Law  Kep.  4  Ch.  143. 
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was  no  fraud  in  getting  the  signature,  but  only  in  the  use  made  of 
it.  Withington  v.  Tate  (1)  was  a  case  of  fraud  committed  by  a 
solicitor  who  received  purchase-moneys  having  no  authority  to  do 
so  at  the  time ;  and  it  was  expressly  held  that  the  authority  he 
afterwards  obtained  could  not  operate  retrospectively  so  as  to  bind 
his  clients.  But  the  solicitor  was  not  in  a  fiduciary  position,  as  here ; 
and  it  was  remarked  in  the  judgment,  "It  is  not  every  agent  that 
stands  in  a  fiduciary  relation."  Eyre  v.  Burmester  (2)  is  dis- 
tinctly an  authority  in  our  favour ;  for  there  Eyre  was  no  trustee, 
but  dealt  with  his  own  property.  PerrySerrich  v.  Attwood  (3) 
shews  that  possession  of  title-deeds  by  a  second  incumbrancer  must 
have  been  through  some  neglect  or  default  of  the  prior  incum- 
brancer. Jones  V.  Bhind  appears,  at  first,  as  if  it  could  not  be 
reconciled  with  Allen  v.  Knight  (4) ;  but  the  deeds  there  had  been 
left  for  twenty-four  years  in  possession  of  the  mortgagor,  and  it 
was  held  that  this  was  a  case  of  acquiescence  on  the  part  of  the 
first  mortgagee,  and  that  he  had  constructive  notice  of  the  second 
mortgage.  The  parties  in  Layard  v.  Maud  (5)  were  at  arm's 
length,  and  there  was  no  fiduciary  relation  existing.  The  cases 
of  Fitzherhert  v.  Mather  (6),  Lynch  v.  Dunsford  (7),  and  Proud- 
foot  V.  Montejiore  (8),  were  insurance  cases,  and  turned  on  quite  a 
different  point,  viz.,  as  to  whether  parties  were  bound  by  the  acts 
of  their  agents  —  not  trustees;  and  they  have  no  application. 
Kennedy  v.  Green  (9)  and  Thoroughgood's  Case  (10)  shew  that  a 
deed  based  on  fraud  is  void  altogether.  It  is  not  merely  voidable, 
in  the  sense  that  the  person  executing  it  had  authority  to  rescind 
it,  but  it  is  not  his  deed  at  all.  In  the  latter  case,  the  third  point 
resolved  was,  that  a  deed  was  void  not  only  because  it  has  not  been 
read  over  to  the  party  executing  it,  but  because  there  has  been 
misrepresentation.  The  cases  of  White  v.  Garden  (11)  and  Kingsford 
V.  Merry  (12)  were  cases  of  mercantile  contracts,  and  do  not  apply 
here.  The  case  of  In  re  Over  end,  Gurney,  &  Co.  (13)  makes  a  distinc- 


(1)  Law  Eep.  4  Ch.  288. 

(2)  10  H.  L.  C.  90. 

(3)  2  De  G.  &  J.  21. 

(4)  5  Hare,  272. 

(5)  Law  Eep.  4  Eq.  397. 

(6)  1  T.  E.  12. 


(7)  14  East,  494. 

(8)  Law  Eep.  2  Q.  B.  512. 

(9)  3  My.  &  K.  699. 

(10)  Co.  Eep.  2,  5  b. 

(11)  lOC.  B.  919. 

(12)  11  Ex.  577. 


(13)  Law  Eep.  3  Eq.  576. 
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tioii  between  void  and  voidable  deeds,  and  decides  that  a  deed  is 
voidable  only  where  the  person  has  been  defrauded  in  re  ipsa, 
and  the  deed  fraudulently  obtained  is  the  immediate  cause  of  loss. 
Here  there  was  no  intention  of  placing  the  estate  in  Walters' 
hands,  and  the  deed  could  only  cause  loss  through  further  fraud 
on  his  part. 

Mr.  Glasse: — If  Darnell  exercised  the  power  of  sale  through 
fraudulent  representation  on  Walters'  part,  it  was  no  exercise  at  all, 
and  void  in  toto.  The  case  of  Jones  v.  Thomas  (1)  proves  this  con- 
clusively, it  being  a  case  running  on  all-fours  with  the  present. 
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Dec.  14.    Sir  K.  Malins,  Y.C.  :— 

These  three  suits  were  fully  and  ably  argued  before  me  on  five 
days  of  last  term.  The  transactions  relating  to  the  estate  are  of  an 
-extraordinary  character,  and  it  is  necessary  to  state  them  some- 
what in  detail : — [His  Honour  then  stated  all  the  circumstances  of 
the  case,  as  already  set  forth,  and  continued : — ] 

The  dates  of  the  respective  mortgages  would  settle  their  priori- 
ties, unless  there  were  circumstances  to  take  the  case  out  of  the 
ordinary  rule — qui  'prior  est  tempore  potior  est  jure.  But  what  1 
have  to  decide  is,  which  of  three  innocent  parties  is  to  suffer  by 
the  fraud  of  the  fourth,  namely,  Balph  Walters.  It  cannot  be 
denied  that  Mr.  Darnell  and  Mr.  Himter  were  most  negligent  in 
signing  the  receipts  for  the  mortgage  money,  indorsed  upon  the 
deed  of  the  1st  of  June,  1853,  without  receiving  the  money,  or 
even  making  inquiry  when  they  were  to  receive  it.  The  execution 
of  a  deed  under  the  influence  of  confidence  reposed  in  the  solicitor 
who  presents  it  for  execution  is  intelligible,  and  in  the  present 
case  the  mere  execution  of  the  deed  of  the  1st  of  June,  1853, 
would  have  been  harmless  if  it  had  not  been  for  the  signing  of  the 
receipts  for  the  money,  which  are  in  form  so  plain  and  intelligible, 
that  I  am  quite  unable  to  find  any  excuse  for  it.  There  is  no  pos- 
sible excuse  for  their  not  knowing  what  they  w^ere  signing.  The 
^ums  stated  to  be  received  by  Mr.  Hunter  and  Mr.  Darnell  re- 
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spectively  are  in  large  and  conspicuous  figures,  and  no  one  could 
have  failed  to  understand  the  effect  of  the  receipt  clause  ;  but,  not- 
withstanding this,  no  money  was  ever  paid  by  Walters  to  either  of 
them.  Did  they  not  then,  by  signing  the  receipt,  in  the  language 
of  Sir  Bichard  Kinder sleij,  in  Bice  v.  Bice  (1),  voluntarily  arm  the 
purchaser  Walters  with  the  means  of  dealing  with  the  estate  as  the 
absolute  legal  and  equitable  owner,  free  from  every  shadow  of 
incumbrance  or  adverse  equity  ?  I  am  of  opinion  that  they  did. 
It  was  not  denied  in  the  argument  by  the  counsel  for  the  two  first 
mortgagees,  that  if  Curling's  solicitor  had  written  to  them  to  know 
if  these  mortgages  had  been  paid  off,  and  they  had  answered  in  the 
affirmative,  they  would  have  been  bound,  though  in  fact  they  had 
not  been  paid.  Did  they  not  by  the  receipt  say,  and  do  they  not 
continue  to  say  to  all  persons  dealing  with  the  estate,  "  We  are 
paid,  and  you  need  not  make  any  more  inquiries  of  us  ?"  I  am  of 
opinion  that  they  do. 

In  the  absence  of  authority,  therefore,  I  should  without  difficulty 
have  come  to  the  conclusion  that  Mr.  Darnell  and  Mr.  Hunter 
have,  as  between  themselves  and  a  subsequent  purchaser  or  mort- 
gagee of  the  estate,  bound  themselves  by  the  receipts,  and  thereby 
given  priority  to  the  subsequent  mortgagee,  who  took  without 
notice  that  they  had  not  been  paid.  There  is  distinct  authority  in 
favour  of  this  view  in  Bice  v.  Bice,  a  case  very  much  commented 
upon  in  the  argument,  frequently  referred  to,  and,  I  think,  a 
most  excellent  authority.  The  vendor  of  an  estate  not  having- 
received  the  purchase-money,  executed  a  conveyance  and  also  a 
receipt  for  the  purchase-money  in  the  usual  form,  like  the  present 
on  the  back  of  the  deed.  The  purchaser,  not,  as  in  this  case,  after 
the  lapse  of  nine  years,  but  the  very  next  day,  deposited  the  title- 
deeds,  including  the  purchase  deed  so  executed,  and  receipts,  with  a 
hona  fide  mortgagee  for  value.  Then  the  vendors  filed  the  bill  to 
have  it  declared  that  they  had  a  lien  upon  the  land  against  the  mort- 
gagee because  the  purchase-money  was  unpaid.  But  the  decision  of 
Yice-Chancellor  Kindersley  was  perfectly  distinct,  and  has  been  re- 
cognised ever  since.  It  is,  I  think,  one  of  the  leading  authorities  we 
have,  and  I  read  only  one  paragraph  of  his  judgment  (I),  which  I  think 
is  conclusive  on  the  present  case.  He  says :    Indeed,  it  appears  to 

(1)  2  Drew.  83. 
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me  that  in  all  cases  of  contest  between  persons  having  equitable 
interests,  the  conduct  of  the  parties  and  all  the  circumstances  must 
be  taken  into  consideration  in  order  to  determine  which  has  the 
better  equity.  And  if  we  take  that  course  in  the  present  case, 
everything  seems  in  favour  of  the  Defendant,  the  equitable  mort- 
gagee. The  vendors,  when  they  sold  the  estate,  chose  to  leave 
part  of  the  purchase-money  unpaid,  and  yet  executed  and  delivered 
to  the  purchaser  a  conveyance  by  which  they  declared  in  the  most 
solemn  and  deliberate  manner,  both  in  the  body  and  by  a  receipt 
indorsed,  that  the  whole  purchase-money  had  been  duly  paid." — 
Precisely  the  case  here. — "  They  might  still  have  required  that  the 
title-deeds  should  remain  in  their  custody,  with  a  memorandum,  by 
way  of  equitable  mortgage,  as  a  security  for  the  unpaid  purchase- 
money,  and  if  they  had  done  so  they  would  have  been  secure 
against  any  subsequent  equitable  incumbrance  ;  but  that  they  did 
not  choose  to  do,  and  the  deeds  were  delivered  to  the  purchaser. 
Thus  they  voluntarily  armed  the  purchaser  with  the  means  of 
dealing  with  the  estate  as  the  absolute  legal  and  equitable  owner, 
free  from  every  shadow  of  incumbrance  or  adverse  equity.  In 
truth  it  cannot  be  said  that  the  purchaser,  in  mortgaging  the 
estate  by  the  deposit  of  the  deeds,  has  done  the  vendors  any  wrong, 
for  he  has  only  done  that  which  the  vendors  authorized  and 
enabled  him  to  do.  The  Defendant,  who  afterwards  took  a  mort- 
gage, was  in  effect  invited  and  encouraged  by  the  vendors  to  rely 
on  the  purchaser's  title.  They  had,  in  effect,  by  their  acts  assured 
the  mortgagee  that,  as  far  as  they  (the  vendors)  were  concerned, 
the  moi'tgagor  had  an  absolute  indefeasible  title  both  at  law  and 
in  equity." 

A  similar  decision  was  pronounced  by  the  Master  of  the  Kolls  in 
the  case  of  Worthington  v.  German  (1)  ;  and  this  was  a  case  of 
trust  money ;  and  so  far,  therefore,  it  meets  one  of  the  arguments 
particularly  pressed  upon  me  by  Sir  Boundell  Palmer.  There  the 
mortgagee  got  his  foreclosure  decree,  and  those  who  sought  to 
impeach  the  transaction  had  their  bill  dismissed  with  costs. 

It  appeared  to  me  to  be  conceded  by  the  counsel  for  the  two 
iirst  mortgagees,  that  if  Mr.  Curling  had  taken  a  conveyance  of 
the  legal  estate,  he  would  have  gained  priority  over  them.  That 

(1)  16  W.  E.  187. 

2  A  2  -2 


V.^C.  M. 

1870 

Hunter 
r. 

Walters. 

CUULING 
V. 

Walters, 
Darnell 

V. 

IIUKTER. 


314 


EQUITY  CASES. 


[L.  E. 


V.-C.  M. 

1870 

Hun  TEE 

V. 

Walters. 
Crr.LTXG 

V. 

Walters. 
Darnell 

V. 

HCNTtR, 


appears  to  me  to  be  the  only  act  of  omission  on  tlie  part  of 
the  solicitor  of  Mr.  Curling.  Much  stress  was  laid  upon  the  fact 
of  his  not  having  done  so ;  but  in  both  the  cases  I  have  just  cited 
the  mortgages  were  by  mere  deposit  of  title-deeds,  and  yet  the 
priority  was  gained;  and  in  Colyer  \.  Finch  (1),  an  authority  cited 
and  relied  upon  by  Sir  Boundell  Palmer,  it  was  decided  that  a  plea 
of  purchase  for  valuable  consideration  without  notice  is  as  available 
to  a  purchaser  with  an  equitable  estate  only,  as  to  one  with  the  legal 
estate.  There  are  many  other  authorities  to  the  same  effect,  which 
are  all  collected  by  Lord  St.  Leonards,  in  his  book  on  Vendors 
and  Purchasers,  relating  to  a  plea  of  purchase  for  valuable  con- 
sideration without  notice,  and  he  comes  to  the  same  conclusion. 
Indeed,  the  authority  cited  of  Colyer  v.  Finch  had  settled  that  this 
defence  is  as  available  to  a  purchaser  of  an  equitable  estate  as  of 
a  legal  estate.  I  cannot,  therefore,  accede  to  the  objection  taken 
to  Curlings  mortgage,  which  is  founded  on  the  want  of  the  legal 
estate. 

Much  reliance  was  placed  by  the  counsel  for  Mr.  Hunter  and 
Mr.  Darnell  on  the  case  of  Kennedy  v.  Green  (2).  Apart  from  the 
particular  circumstances  attending  the  form  of  the  deed,  which 
were  held  to  put  the  purchaser  upon  inquiry,  the  facts  of  that 
case  were  almost  identical  with  the  present.  There  the  Plaintiff, 
Mrs.  Kennedy,  upon  a  false  representation  made  to  her  by  her 
solicitor  Bostoch,  a  solicitor  in  whom  she  also  placed  unbounded 
confidence,  executed  a  deed  which  he  told  her  was  a  better  security 
for  her  money,  but  which  was,  in  fact,  an  assignment  of  the  mort- 
gage to  himself  in  consideration  of  the  full  amount  of  the  mort- 
gagcrmoney,  stated  to  be  paid  by  him.  Armed  with  this  deed, 
Bostoch  sold  and  assigned  a  leasehold  property  comprised  in  the 
mortgage  to  his  father-in-law,  Kirhy,  who,  without  employing  any 
other  solicitor,  accepted  the  title  and  paid  the  purchase-money  to 
Bostoch.  It  was  decided  by  Sir  John  Leach  and  Lord  Brougham 
that  Kirhy  was  bound  by  all  that  would  have  been  discovered  by 
an  independent  solicitor  acting  on  his  behalf,  and  that  such  a 
solicitor  would,  from  the  appearance  of  the  deed  executed  by  the 
Plaintiff,  have  made  further  inquiries,  which  would  have  led  to  the 
discovery  of  the  fraud  practised  by  Bostoch,  and  that  he  was,  con- 
(1)  5  H.  L.  C.  905.  (2)  3  My.  &  K.  699. 
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sequently,  bound.  But  it  is  plain  that  both  those  learned  Judges 
would  have  held  the  Plaintiff  to  be  bound  by  the  receipt  signed 
by  her,  if  it  had  been  in  the  usual  form  and  in  the  usual  place. 
And  with  regard  to  that  case,  Lord  St.  Leonards,  in  commenting 
upon  it  in  Marjorihanlcs  v.  Hovenden  (1),  says :  "  It  always  occurred 
to  me  that  a  very  good  answer  could  have  been  given  to  the  argu- 
ment, that  if  Kirhy,  the  mortgagee,  had  looked  at  the  deed,  he  must 
have  discovered  the  fraud,  namely,  why  did  not  you,  the  Plaintiff, 
look  at  the  deed  yourself,  and  thus  prevent  the  occurrence  of  the 
original  fraud,  which,  but  for  your  own  culpable  negligence,  would 
neA^er  have  been  committed  ?"  Now  there  was  the  excuse  there 
that  Mrs.  Kennedy  was  an  aged  widow  lady,  unacquainted  with  busi- 
ness. In  the  present  case,  Mr.  Darnell,  from  all  I  have  heard,  was 
a  man  of  eminent  ability  and  learning,  and  perfectly  competent ; 
and  although  eighty  years  of  age,  perfectly  able  to  attend  to 
his  business.  Mr.  Hunter,  also,  is  a  gentleman  of  education  and 
position ;  and  yet  neither  of  them  would  take  the  trouble  to  read 
receipts  which  they  sign  for  these  large  sums  of  money.  There- 
fore it  is  an  observation  that  is  applicable  here,  that  the  fraud 
could  not  have  happened  if  they  themselves  had  looked  at  what 
they  were  signiog.  This  observation  of  Lord  St.  Leonards  applies 
with  peculiar  force  to  the  present  case,  in  which  the  fraud  com- 
mitted by  Walters  would  have  been  impossible  if  Mr.  Hunter  and 
Mr.  Darnell  had  simply  refrained  from  signing  the  receipts,  or, 
having  signed  them,  had  kept  the  deeds  in  their  possession  till 
they  received  the  money,  as  the  unpaid  vendor  did  in  Worthington 
V.  Morgan  (2),  and  thereby  preserved  his  priority  as  against  a  sub- 
sequent incumbrancer  of  the  vendee.  Cory  v.  JEyre  (3)  was  also 
relied  upon  in  the  argument  against  Mrs.  Curling.  There  the 
Plaintiff,  Mr.  Eijre,  took  a  mortgage  in  the  name  of  John  Sadleir, 
and  took  a  declaration  of  trust  only  from  him,  leaving  the  mort- 
gage deed  in  Sadleirs  possession.  Sadleir  then,  representing  him- 
self as  the  owner  of  the  mortgage  debt,  as  he  was  well  enabled  to 
do  by  the  possession  of  the  mortgage  deed,  no  other  name  ap- 
pearing, borrowed  a  large  sum  of  money  of  his  bankers  upon  the 
deposit  of  the  mortgage  deed,  and  it  was  held  (I  must  confess. 
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somewhat  to  my  surprise,  and  I  say  so,  after  having  again  and 
again  considered  the  case)  that  Eyre  had  not  been  guilty  of  such 
negligence  as  to  make  the  security  of  the  bank  good  against  him. 
But  there  Etjre  had  not  done  any  positive  act — it  was  a  simple 
omission  to  require  possession  of  the  deed;  and,  in  his  judgment 
in  that  case,  the  Lord  Justice  Turner  says  (1):  ''The  Appellants" 
(that  is,  the  County  BanTc,  the  bankers  who  had  lent  Sadleir  the 
money)  "  relied  upon  Waldron  v.  Slower  (2),  Bice  v.  Bice  (3),  and 
Perry-HerricTc  v.  Attwood  (4) ;  but  the  case  of  Waldron  v.  Slojper 
differs  so  materially  in  its  circumstances  from  the  present  case  that 
it  is  unnecessary  to  give  any  opinion  upon  it ;  and  as  to  the  other 
cases,  in  Bice  v.  Bice  the  party  claiming  the  prior  equity  had 
executed  a  deed  in  which  he  had  acknowledged  to  have  received 
the  amount  which  he  claimed."  This  shews,  I  think,  that  the  Lord 
Justice  Turner  would  have  considered  Eyre  bound  if  he  had 
signed  a  receipt  for  the  mortgage  debt  from  Sadleir.  This  \vas 
followed  by  Eyre  v.  Burmester  (5),  arising  out  of  the  same  sort  of 
transactions  between  Mr.  Eyre  and  the  same  John  Sadleir.  These 
authorities  appear  to  me  to  adopt  to  the  fall  extent  the  doctrine 
established  by  the  decision  of  Sir  Bicliard  Kindersley,  in  Bice  v. 
Bice,  that  a  vendor  or  mortgagee,  by  executing  a  conveyance  or 
transfer  of  mortgage,  and  signing  the  usual  receipt  for  the  pur- 
chase or  mortgage  money,  puts  it  in  the  power  of  the  person  in 
whose  favour  the  deed  is  executed  and  the  receipt  given,  to  commit 
a  fraud,  and  must  be  bound  by  the  consequences.  I  am,  therefore, 
of  opinion  that,  as  between  Mr.  Hunter  and  Mr.  Darnell  and 
Curling,  the  two  former  are  precluded  by  the  receipt  they  have 
signed  from  the  right  to  deny  that  they  received  the  money  which 
they  have  acknowledged  to  have  received. 

With  regard  to  the  effect  of  the  possession  of  the  deeds  by  one 
of  two  equitable  incumbrancers,  I  do  not  see  any  reason  to  depart 
from  what  I  decided  on  the  subject  in  Layard  v.  Maud  (6),  and 
also  in  the  case  of  Perrin  v.  Burley.  Two  cases  were  relied  upon 
— both  decisions  of  Sir  John  Stuart — that  is,  Vorley  v.  CooJce  (7) 


(1)  1  D.  J.  &  S.  170. 

(2)  1  Drew.  193. 

(3)  2  Ibid.  73. 


(4)  2  De  G.  &  J.  21. 
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and  Ogilvie  v.  Jecvffreson  (I).    Vorleij  v.  Coohe  (2)  was  a  case  in 
which  an  attorney  presented  a  deed  for  execution  by  his  client,  tell- 
ing him  it  was  a  covenant  to  produce  title-deeds.    It  was,  in  fact, 
a  mortgage  from  the  client  to  the  attorney,  and  therefore  a  gross 
fraud  was  committed ;  so  gross  that  Yice-Chancellor  Stuart  held 
that  the  deed  was  entirely  void,  because  the  client  was  called  upon 
to  execute  a  deed,  being  told  it  was  one  thing,  when  in  reality  it 
was  another.   The  question  arose  between  the  client  who  had  thus 
been  defrauded  and  the  transferee  of  the  mortgage,  and  it  was  held 
to  be  absolutely  void  as  against  the  transferee,  upon  the  obvious 
principle  that  every  transferee  of  a  mortgage  takes  subject  to  all 
the  equities,  whatever  they  may  be,  between  the  mortgagor  and 
mortgagee.    The  transfer  was  taken  without  any  communication 
with  the  client,  the  mortgagor ;  the  transferee  therefore  could  stand 
in  no  better  position  than  the  mortgagee,  and  between  the  mort- 
gagor and  mortgagee  the  deed  was  absolutely  void,  and  was  there- 
fore equally  void  as  respects  the  transferee  of  that  mortgage.  In 
the  case  of  Ogilvie  v.  Jeaffreson,  David  EugJies,  a  solicitor  prac- 
tising in  the  city  of  London  some  fifteen  or  twenty  years  ago, 
induced  a  client,  upon  the  representation  that  a  deed  was  one 
thing,  while  in  truth  it  was  another,  to  execute  a  conveyance  to 
Mary  Jones,  his  domestic  servant.    The  deed  was  a  pure  fraud. 
Many  persons  took  mortgages  from  31ari/  Jones.    I  argued  the 
case  for  one  of  them ;  but  the  fact  was,  that  Mary  Jones  had  never 
been  in  possession  of  the  estate,  and  the  primary  duty  of  a  mort- 
gagee, before  he  takes  a  security,  is  to  do  that  which  Mr.  Curling's 
advisers  did,  inquire  who  is  in  possession  of  the  estate  ;  and  if  they 
had  made  any  inquiry,  they  would  have  found  that  Mary  Jones  was 
not  in  possession  of  the  estate,  but  was  in  David  Hughes'  house  as 
a  domestic  servant,  and  had  never  seen  the  estate ;  and  the  poor 
woman  was  so  far  made  an  instrument  in  the  fraud  that  she  came 
forward  in  the  cause  and  disclaimed  all  interest.    In  that  case  Sir 
John  Stuart  said:  "They  took  a  mortgage  from  a  person  who 
never  had  anything  to  convey,  who  never  had  been  in  possession 
of  the  estate,  and  therefore  this  is  an  instance  of  the  mortgagees 
taking  a  security  without  inquiry  as  to  possession ;  and  the  rule  of 
the  Court  is,  that  every  purchaser  of  an  estate,  whether  the  word 
(1)  2  Giff.  353.  (2)  1  Giff.  230. 
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*  purchaser '  is  used  in  tlie  strict  sense  of  tlie  word,  or  as  mort- 
gagee, has  notice  of  all  rights,  and  is  bound  to  inquire  as  to  the 
possession  of  the  estate." 

Hunt  V.  Elmes  (1)  was  also  relied  upon,  but  that  case  has  nO' 
further  application  to  the  present  than  as  shewing  that  the  Court 
will  not  deprive  a  purchaser  for  valuable  consideration  without 
notice,  of  any  advantage  he  has  gained  by  the  possession  of  the 
deeds  or  otherwise ;  and  this  is  the  doctrine  of  the  Court,  as  laid 
down  in  the  celebrated  case  of  Head  v.  Egerton  (2),  where  one 
person  having  the  legal  estate  without  the  deeds,  and  the  other 
the  deeds  without  the  legal  estate,  the  Court  refused  to  interfere 
between  them,  being  both  purchasers  for  valuable  consideration,, 
and  it  would  not  deprive  the  one  of  the  legal  estate  he  had  gained 
or  the  other  of  the  deeds,  but  left  each  in  possession  of  the 
advantages  he  had  got. 

Several  cases  were  cited  to  shew  that  a  mortgagee,  by  giving  up 
the  deeds  to  the  mortgagor,  is  bound  by  any  adverse  use  which  he 
may  make  of  them.  Perry-HerricJc  v.  Attwood  (3)  is  a  remarkable 
instance  of  this  rule.  There  the  mortgagees,  who  were  the  sisters 
of  the  mortgagor,  allowed  him  to  retain  the  deeds  in  order  to  give 
security  for  a  particular  debt  for  which  he  was  being  sued,  and  he 
afterwards  deposited  them  with  the  Plaintiff,  Mr.  Perry-HerricJcy 
for  a  much  larger  sum,  and  it  was  held  that  the  sisters'  mortgage 
was  postponed  to  that  of  the  Plaintiff. 

Waldron  v.  Slojoer  (4)  is  another  instance  of  this.  I  do  not  think 
it  necessary  to  advert  more  particularly  to  the  other  authorities,, 
which  were  cited  on  this  brancli  of  the  case,  except  Allen  v. 
Knight  (5),  which  was  a  decision  founded  so  much  upon  the  peculiar 
and  unexplained  circumstances  under  which  the  deeds  got  into  the 
possession  of  the  mortgagor,  that  it  does  not  appear  to  me  to  afford 
any  general  rule. 

It  was  strongly  urged  by  Sir  Boundell  Palmer,  for  the  Plaintiff' 
Hunter,  that  the  correspondence  between  Walters  and  the  Hunter 
family  was  sufficient  to  create  a  new  charge  in  their  favour  if  the 
deed  of  the  1st  of  June,  1853,  had  released  the  old  one  ;  and  I  think 
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it  probable  that  such  a  case  could  be  established  if  the  contest  were 
between  Walters,  and  those  claiming  under  him  as  volunteers,  and 
the  Hunters  ;  but  Curling  had  no  notice  of  that  correspondence,  and 
it  cannot  therefore  affect  him.  It  was  also  argued  that  certain 
special  circumstances  which,  it  was  said,  if  minutely  examined, 
would  have  led  to  further  inquiry,  were  sufficient  to  put  Mr.  Cur- 
lings  advisers  on  further  inquiry,  and  therefore  to  give  him  notice 
of  the  defect  in  Walters  title  on  tlie  principle  upon  which  Kennedy  v. 
Green  (I)  was  decided  ;  but  I  think,  for  the  reasons  stated  by  Lord 
8t.  Leonards  in  MarjorihanJcs  v.  Hovenden  (2),  the  decision  in  that 
case  ought  not  to  be  extended,  and  I  do  not  think  there  was  enough 
to  affect  Mr.  Curling  with  notice.  His  object  was  to  obtain  a 
temporary  security  only  on  the  Felling  estate,  and  it  was  sufficient 
for  him  if  Walters  was  the  owner  of  that  estate,  without  going 
minutely  into  all  the  various  transactions  as  to  the  lands  which 
had  formerly  been  part  of  it.  I  cannot  accede  to  the  argu- 
ment that  the  Defendant  Lister,  who  represents  the  creditors  of 
Brandling  under  the  deed  of  1846,  was  not  bound  by  the  exercise 
of  the  power  of  sale  by  Darnell.  He  undoubtedly  executed  the 
power  by  the  deed  of  the  1st  of  June,  1853,  and  if  he  did  so  im- 
properly. Listers  remedy  must  be  against  his  representatives.  It 
does  not,  however,  appear  that  Lister  has  any  real  interest  in  the 
question  at  issue  in  the  suit. 

I  do  not  think  it  necessary  to  remark  particularly  upon  the 
cases  at  law  on  the  effect  of  negligence,  which  were  cited  by  Mr. 
Bighi/.  I  may,  however,  remark  that  some  of  them  were  not 
decided  in  accordance  with  the  principles  of  this  Court.  Tayler  v. 
Great  Indian  Feyiinsula  Railway  Company  (3)  was  decided  as  it 
was  on  the  ground,  that  as  the  purchaser  did  not  acquire  a  good 
title  under  the  blank  transfers,  the  ultimate  tracsferees  of  the  shares 
had  notice  of  the  transfers  having  been  executed  in  blank.  They, 
therefore,  took  Avith  notice ;  and  it  was  upon  that  ground  only  that 
the  decision  was  made. 

That  decision  contrasts  in  a  remarkable  manner,  I  am  bound 
to  say,  with  the  case  of  Swan  v.  North  British  Australasian  Com- 
pany (4).    There  all  the  Judges,  except  Mr.  Justice  Keating, 

(1)  3  My.  &  K.  699.  (3)  4  De  G.  &  J.  559. 

(2)  Dru.  21.  (4)  7  H.  &  N.  603. 
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decided  that  transfers  executed  in  blank,  handed  over  to  the  trans- 
feree, who  neither  had  notice  nor  possibly  could  have  notice  of  the 
circumstances  under  which  they  were  executed,  did  not  give  a  good 
title.  Mr.  Justice  Keating  dissented  from  the  rest  of  the  Court, 
and  I  am  bound  to  say,  if  I  had  been  a  member  of  the  Court,  that 
I  should  entirely  have  agreed  with  him.  The  case  is  in  contrast 
with  the  case  of  Tayler  v.  Great  Indian  Peninsula  Bailway  Com- 
pany (1),  where  the  decision  was  against  transferees  solely  on  the 
ground  that  they  had  notice  that  the  transfers  had  been  executed 
in  blank. 

I  am  of  opinion,  in  accordance  with  what  was  decided  by  Sir 
John  Leach  and  Lord  Brougham  in  Kennedy  v.  Green  (2),  that  the 
estate  did  pass  to  Walters  by  the  deed  of  the  1st  of  June,  1853. 
There  was  no  mis-statement  by  Walters  as  to  the  nature  of  the 
deed,  and  it  was  the  fault  of  Mr.  Darnell  and  Mr.  Hunter  them- 
selves not  to  ascertain  its  nature,  to  which  their  attention  was  in  a 
marked  manner  called  by  the  receipts  which  they  signed.  Walters^ 
letter  of  the  31st  of  January,  1853,  to  Hunter,  telling  him  that  the 
estate  was  sold,  and  that  he  would  be  paid  off  in  six  months,  was 
also  calculated  to  put  him  on  his  guard. 

I  am,  therefore,  of  opinion,  upon  the  whole  case,  that  the  Plain- 
tiff, Mrs.  Curling,  has  established  the  priority  of  her  charge  on  the 
Felling  estate,  and  it  must  be  declared  accordingly. 

There  is  no  case  for  varying  the  order  of  priority  between 
Hunter  and  Darnell,  which  is  settled  by  the  dates  of  their  securities. 
There  will  be  an  order  for  sale  of  the  estate,  with  a  declaration  of 
priorities,  and  with  that  decree  every  one  of  the  mortgagees  will 
add  their  interest  and  costs  to  their  securities.  They  will  stand  in 
this  order :  first,  Curling;  second.  Hunter;  third,  Darnell;  and  there 
will  be  one  decree  in  all  three  suits. 


Solicitors  for  Hunter :  Messrs.  Farrer,  Ouvry,  <&  Co. 
Solicitors  for  Curling :  Messrs.  Dean  &  Taylor. 
Solicitor  for  Darnell:  Mr.  /.  Crowdy. 

Solicitor  for  Walters'  Kepresentatives :  Messrs.  Hillyer  &  Fenwick. 
Solicitor  for  Catherine  Walters :  Mr.  Clayton. 


(1)  4  De  G.  &  J.  559. 


(2)  3  My.  &  K. 
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In  re  HEECULES  INSUKANCE  COMPANY.  V.-o.  m. 

Winding-up — Unregistered  Company — Begistration  after  Commencement  of 

Liquidation — Vesting  Order — Companies  Act,  1862,  s.  203.  Jan.  20. 

After  the  presentation  of  a  Petition  to  v;ind  up  an  unregistered  company, 
the  company  was  registered  under  the  Companies  Act,  1862,  with  a  view  to  a 
voluntary  winding-up.  An  order  having  been  subsequently  made  on  the 
Petition : — 

Held,  that,  notwithstanding  the  registration,  the  company  was  an  un- 
registered company  within  the  meaning  of  sect.  203  of  the  Act  of  1862,  and 
order  made  vesting  in  the  offtcial  liquidator  certain  legal  estates  in  securities 
outstanding  in  trustees  for  the  company,  to  be  dealt  with  in  the  winding-up. 

-By  an  indenture  dated  the  Sth  of  July,  1868,  the  business,  assets, 
and  liabilities  of  the  International  Life  Assurance  Society,  which 
was  at  the  time  an  unregistered  company,  together  with  the  free- 
hold estates  comprised  in  the  mortgages  and  other  securities  of  the 
societ}^,  whether  mentioned  or  specified  in  a  schedule  to  the  deed  or 
not,  were  assigned  to  the  Hercules  Insurance  Company,  Limited. 
The  legal  estate,  however,  in  the  same  mortgages  and  securities 
remained  outstanding  in  various  trustees  for  the  society,  but  the 
deeds  relating  thereto  were  handed  over  to  the  Hercules  Company. 

On  the  14th  of  Novenaber,  1868,  a  Petition  was  presented  to 
windi  up  the  International  Society,  which,  on  coming  to  a  hearing, 
was  adjourned  from  time  to  time. 

Pending  these  adjournments,  and  with  a  view  to  a  voluntary 
liquidation,  on  the  8th  of  February,  1869,  a  resolution  was  passed 
at  a  meeting  of  the  International  Society,  called  for  the  purpose, 
to  register  it  as  an  unlimited  company  under  the  Companies  Act, 
1862,  and  on  the  15th  of  February,  1869,  the  Eegistrar  of  Joint 
Stock  Companies,  who  was  not  informed  of  the  presentation  of  the 
Petition,  registered  the  society. 

On  the  18th  of  January,  1869,  a  resolution  was  passed,  which 
was  duly  confirmed  on  the  3rd  of  February,  1869,  to  wind  up  the 
Hercules  Company  voluntarily  under  the  supervision  of  the  Court, 
and  on  the  23rd  of  January,  1869,  a  supervision  order  was  made 
by  the  Court. 

On  the  19th  of  February,  1869,  an  order  was  made  on  the  Peti- 
tion to  wind  up  the  International  Society  compulsorily. 
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V.-C.  M.        An  agreement  was  made  on  the  30th  of  January,  1870,  to 
1871       transfer  the  business  of  the  International  Society  and  the  Hercules 
In  re      Comjoany  to  the  Prudential  Assurance  Company,  and  on  the  23rd 
'    InSjranceCo      ^^arch,  1870,  the  sale  was  approved  by  the  Court ;  and  by  an 

  agreement  also  approved  by  the  Court,  the  Prudential  Company 

undertook  all  the  liabilities  of  the  International  Society. 

Pursuant  to  an  order  of  the  29th  of  March,  1870,  the  securities 
of  the  International  Society  were  handed  over  to  the  Prudential 
Comjoany. 

A  Petition  was  now  presented  by  the  liquidator  of  the  Hercules 
Company,  praying  that  the  Court  would  express  its  opinion, 
that  the  registration  of  the  International  Society,  on  the  15th 
of  February,  1869,  was  an  alteration  of  the  status  of  members 
of  the  society  within  the  meaning  of  the  153rd  section  of  the 
Companies  Act,  1862,  and  was  void ;  and  that,  notwithstanding 
such  registration  as  aforesaid,  the  legal  estate  in  all  the  securities 
and  property  specified  in  the  schedule  annexed  to  the  Petition 
might,  pursuant  to  the  203rd  section  of  the  Companies  Act,  1862, 
vest  in  the  official  liquidator  of  the  International  Society,  for  the 
purpose  of  carrying  into  effect  the  order  of  the  29th  day  of  March, 
1870,  and  enabling  the  official  liquidator  of  the  society  to  do  all 
acts  necessary,  and  execute  all  requisite  deeds,  for  vesting  in  the 
Prudential  Company  the  above-mentioned  securities. 

Mr.  Cotton,  Q.C.,  and  Mr.  E.  S.  Ford,  in  support  of  the 
Petition : — 

The  order  to  wind  up  a  company  relates  back  to  the  presentation 
of  the  Petition,  and  consequently  the  Court  is  not  bound  by  the 
certificate  of  registration  :  Be  Northumherland  and  Durham  District 
Banking  Company  (1). 

The  company,  when  the  Petition  was  presented,  was  subject  to 
Part  VIII.  of  the  Companies  Act,  as  being  unregistered ;  and 
therefore,  though  actually  registered,  may  be  dealt  with  as  an 
unregistered  compan}^ 

[The  Yice-Chancellor  : — It  appears  to  me  that  the  term 
"  unregistered  company  "  in  the  Companies  Act,  means  a  company 
unregistered  at  the  date  of  the  Petition  to  wind  up.  For  the  pur- 
(1)  2DeG.  &  J.  357. 
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pose  of  the  order,  the  Prudential  Comjpany  will  be  safe  if  the  Court  V.-C.  M. 
is  satisfied.]  1871 


In  re 

Mr.  Glasse,  Q.C.,  and  Mr.  Higgins,  for  the  official  liquidator  of  Hercules 
the  International  Society,  supported  the  prayer  of  the  Petition.   

Mr.  Fhear,  for  the  Prudential  Com;pany : — 

The  object  is  to  get  in  the  securities  for  the  benefit  of  the  Pru- 
dential Com^anyy  and  they  could  not  with  safety  bo  advised  to 
take  the  title  without  further  consideration.  The  order  asked  for, 
not  being  on  a  decision  between  adverse  parties,  would  not  conclude 
future  objections.  The  only  mode  of  vacating  the  registration 
would  be  by  a  mandamus,  and  if  the  registration  is  not  vacated,  it 
might  be  said  that  there  was  no  jurisdiction  to  make  the  order. 
Possibly  a  mandamus  might  be  obtained  if  the  Court  could  see  the 
way  to  declare  the  registration  improper. 

Sir  K.  Malins,  Y.C.  :— 

I  think  that  by  an  "  unregistered  company  "  is  meant  a  company 
unregistered  at  the  date  of  the  commencement  of  the  winding-up  ; 
and  that  a  subsequent  registration  must  be  a  mere  nullity.  The 
order  may  therefore  be  made  as  prayed  for,  with  an  introductory 
statement  of  the  opinion  of  the  Court. 


The  order,  as  drawn  up,  was  in  the  following  form : — 

And  it  appearing  that  the  said  society  was  registered  after  the  presentation  of 
the  Petition  on  which  the  order  for  winding  up  the  said  society  was  made,  and 
the  Court  being  accordingly  of  opinion  that,  notwithstanding  such  registration,  the 
said  society  is  an  unregistered  company  within  the  meaning  of  the  203rd  section 
of  the  Companies  Act,  1862,  this  Court  doth  order  that,  notwithstanding  such 
legistration,  all  such  property,  real  and  personal,  &c.,  do  vest  in  the  official  liqui- 
dator of  the  International  Life  Assurance  Society,  to  do  all  acts  necessary,  and 
execute  all  requisite  deeds,  for  vesting  in  the  Prudential  Assurance  Company  the 
said  property  and  things  in  action  pursuant  to  that  order. 

Solicitors:  Messrs.  Merriman  &  Co.;  Wv.Jolin  Tuclcer ;  Messrs. 
Barnard  &  Go. 
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v.-o.M.  In  re  CUISTNGHAME'S  SETTLEMENT. 

J.^^  Appointment — Remoteness — Married  Woman — Restraint  on  Alienatim  "beyond 
Jan.  27.  legal  Limits. 

Under  an  ante-nuptial  settlement,  by  whicli  the  husband  had  a  power  of 
appointing  a  sum  of  money  among  the  children  of  the  marriage,  he  appointed 
the  fund  to  the  separate  use  of  a  married  daughter,  with  a  restriction  against 
alienation : — 

Held,  that  the  appointment  to  the  separate  use  of  his  daughter  was  valid 
discharged  of  the  restraint  upon  alienation,  which  was  too  remote  and  void. 

By  a  settlement  made  on  the  marriage  of  Sir  David  Cunyng- 
hame  with  Annie,  his  late  wife,  dated  the  9th  of  July,  1833,  sums 
of  £20,000  and  £6000  were  settled  upon  trust  to  pay  the  income  to 
Sir  D.  Cunynghame  for  life,  and  after  his  decease  to  his  wife  for 
life,  and  after  their  respective  deaths  in  trust  for  such  one  child, 
or  for  such,  two  or  more,  or  all  and  every  of  the  children  of  the 
marriage,  to  be  a  vested  interest  or  vested  interests  in,  and  paid  or 
transferred  to  such  child  or  children  respectively  at  such  age  or 
ages,  days  and  times,  and  in  such  parts,  shares  and  proportions^ 
manner  and  form,  and  subject  to,  with,  and  under  such  powers,, 
provisoes,  conditions  and  restrictions,  and  limitations  over,  as  the 
husband  and  wife  should  jointly  appoint ;  and  in  default  of  such 
joint  appointment,  then  as  Sir  D.  Cunynghame,  in  case  he  should 
survive  his  said  wife,  should  at  any  time  or  times,  after  the  decease 
of  his  wife,  by  deed  or  will  appoint. 

There  were  three  children  of  the  marriage,  namely,  Edward 
Augustus,  Maria  Louisa,  now  the  wife  of  Henry  Evans,  and  Augusta. 
Lady  Cunynghame  died  in  June,  1864. 

By  a  deed-poll,  dated  the  13th  of  June,  1866,  Sir  D.  Cunynghame^ 
in  exercise  of  the  power  given  to  him  by  the  settlement  of  July. 
1833,  directed  and  appointed  that,  subject  to  the  trusts  in  such 
settlement  declared  in  favour  of  him  during  his  life,  the  sum  of 
£6000,  part  of  such  trust  funds,  should  be  held  in  trust  for  the  said 
Mary  Louisa  Evans,  her  executors,  administrators  and  assigns,  the 
same  to  be  an  interest  absolutely  vested  in  her  immediately  upon 
and  after  the  execution  of  the  said  deed,  for  her  sole  and  separate 
use,  independently  and  exclusively  of  the  said  Thomas  Henry 
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Evans,  or  any  future  husband,  and  without  being  subject  to  his     V.-C.  INT. 
debts,  control  or  engagements,  and  her  receipts  to  be  good  dis-  1871 
charges  for  the  same.    But,  nevertheless,  that  she  should  have  no 
power  to  mortgage,  sell,  or  otherwise  dispose  of  the  same,  or  any  ^h^me's 
part  thereof,  in  the  way  of  anticipation.  Settlement 

Upon  the  death  of  Sir  D.  Gumjnghame,  the  trustees  of  the  settle- 
ment were  applied  to  to  pay  over  the  £6000  to  Mrs.  Evans,  which, 
upon  the  advice  of  counsel,  they  declined  to  do  without  having  the 
opinion  of  the  Court.  The  money  was  consequently  paid  in  under 
the  Trustees  Belief  Act,  and  a  Petition  was  now  presented  by  Mrs. 
Evans,  by  her  next  friend,  that  the  money  so  paid  in  might  be  paid 
to  the  Petitioner  on  her  sole  receipt. 

Mr.  C.  Sail,  in  support  of  the  Petition : — 

The  question  raised  is,  whether  it  was  competent  for  Sir  D. 
Gunyngliame  to  exercise  his  power  of  appointment  among  his 
cliildren  in  such  a  form  as  to  restrain  the  appointee  from  alien- 
ating the  property  during  her  life.  As  the  settlement  creating  the 
power  was  ante-nuptial,  the  daughter  was  not  then  in  existence, 
and  a  restraint  upon  alienation  during  her  life  must  consequently 
extend  beyond  a  life  or  lives  in  being.  In  re  Teagues  Settlement  (1) 
is  a  case  identical  with  the  present,  and  there  it  was  held  that  the 
restraint  on  alienation  during  the  appointee's  lifetime  was  invalid, 
but  the  appointment  was  otherwise  a  valid  execution  of  the  power. 
So,  in  Armitage  v.  Coates  (2),  where  a  bequest  was  made  to  persons 
in  esse  for  life,  with  remainder  to  their  unborn  children,  with  a 
general  direction  that  the  female  children  should  take  for  their 
"  separate  and  inalienable  use,"  such  restriction  against  alienation 
was  too  remote  and  void. 

It  may,  however,  be  considered  that  this  appointment  was  in- 
tended only  to  restrain  the  disposition  of  the  capital  during  the  life 
of  the  appointor.  The  deed  is  made  to  take  effect  immediately, 
subject  to  Sir  D.  Gunyngliame'' s  life  interest,  and  the  restraint  on 
alienation  prior  to  the  appointee's  interest  coming  into  possession 
would  be  effectual. 

Mr.  J?.  M.  Sladen,  for  the  husband  of  the  Petitioner. 

(1)  Law  Eep.  10  Eq.  5G4.  (2)  35  Beav.  1. 
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Settlement. 


V.-C.  M.       Mr.  Jason  Smith,  for  the  trustees : — 

Whether,  upon  principle,  the  restriction  on  anticipation  in  ordi- 
In  re  nary  cases  would  be  inoperative,  as  tying  up  the  fund  beyond  the 
hame's  legal  period,  it  is  submitted  .that,  with  regard  to  married  women, 
the  authorities  have  gone  so  far  in  supporting  such  restraints  that 
the  Court  is  bound  by  the  decided  cases.  In  Thornton  v.  Bright  {1) 
the  settlement  was  very  similar  to  the  present,  and  it  was  held  that 
the  appointment  of  an  estate  to  trustees  for  the  separate  use  of  a 
married  daughter  during  the  joint  lives  of  herself  and  her  husband, 
without  power  of  anticipation,  was  a  valid  exercise  of  the  power ; 
and  in  Dickinson  v.  Mort  (2),  where  the  donee  of  a  power  ap- 
pointed to  a  married  daughter  for  her  separate  use,  with  a  restraint 
on  anticipation  during  the  coverture,  it  was  held  that  the  interest 
of  the  appointee  might  lawfully  be  so  restricted  by  the  terms  of 
the  power.  It  is  true  that,  in  Fry  v.  Capper  (3),  the  judgment 
indicated  that  the  restraint  on  anticipatiou  might  be  rejected,  and 
the  appointment  to  the  separate  use  of  a  married  daughter  for  life 
was  held  to  be  a  valid  execution  of  the  power ;  but  in  that  case 
the  two  authorities  before  cited  do  not  appear  to  have  been  brought 
to  the  attention  of  the  Court,  and  the  Judge  refused  to  declare 
that  the  restraint  on  anticipation  was  invalid.  Carver  v.  Bowles  (4) 
is  an  authority  to  the  same  effect.  It  was  there  held  that  an 
attempt  to  restrict  the  interests  of  the  daughters  by  limitations  to 
their  separate  use,  without  power  of  anticipation,  was  good.  The 
decision  of  the  Master  of  the  KoUs  in  Armitage  v.  Coates  (5)  is 
not  opposed  to  these  cases,  although  His  Lordship  stated  his 
impression  to  be,  that  the  restraint  on  anticipation  was  invalid. 

In  the  case  of  In  re  Teagues  Settlement  (6),  the  restraint  ex- 
tended beyond  the  coverture  of  the  appointee,  as  it  was  directed 
that,  after  her  decease,  the  property  should  be  held  in  trust  for 
such  persons  as  she  should  by  deed  or  will  appoint. 

The  ground  upon  which  the  Court  has  acted,  in  allowing  the 
restriction  in  the  case  of  a  married  woman,  is  the  status  of  the 
party,  which  requires  an  unusual  amount  of  protection.  It  is 
allowed  to  a  person  executing  such  a  power  as  this  to  appoint  to 

(1)  2  My.  &  Cr.  230.  (4)  2  Enss.  &  My.  301. 

(2)  8  Hare,  178.  (5)  35  Beav.  1. 

(3)  Kay,  163.  (6)  Law  Rep.  10  Eq.  564. 
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the  separate  use  of  a  married  daughter,  and  the  restraint  on  antici-  v.-C.  M. 
patioB  is  quite  as  necessary  for  the  purpose  of  protection.  1871 


Sir  E.  Malins,  V.C. 

As  far  as  the  appointment  made  by  Sir  D.  Gunynghame  is  in 
trust  for  his  daughter,  her  executors,  administrators,  and  assigns, 
absolutely,  to  be  vested  in  her  immediately  for  her  sole  and  sepa- 
rate use,  independently  and  exclusively  of  her  husband,  it  is  free 
from  any  objection.  It  makes  her  capable  of  disposing  of  the  fund 
without  being  subject  to  the  debts,  control,  or  engagements  of  her 
husband.  But  the  difficulty  arises  upon  the  subsequent  words : 
"  But,  nevertheless,  she  shall  have  no  power  to  mortgage,  sell,  or 
otherwise  dispose  of  the  same,  or  any  part  thereof,  in  the  way  of 
anticipation."  Now  that  restraint  would  have  been  valid  if  Mary 
Louisa  had  been  in  existence  at  the  date  of  the  instrument  creating 
the  power ;  but  is  it  within  the  power  for  the  father  to  appoint 
among  his  unborn  children,  restraining  them  from  alienation? 

I  think  it  is  not,  because  the  restraint  on  alienation  is  during  the 
life  of  a  person  unborn  :  it  is  a  restraint  which  may  extend  beyond 
a  life  or  lives  in  being.  Here  it  must  extend  to  the  whole  life  of 
the  daughter,  who  was  not  in  existence  at  the  date  of  the  instru- 
ment creating  the  power.  Suppose  it  had  been  declared  that,  if 
she  did  at  any  time  sell  or  dispose  of  the  property,  it  should  go 
over  to  some  other  person,  would  that  be  good  ?  Clearly  not, 
because  this  w^ould  be  an  attempt  to  create  a  limitation  to  take 
effect  at  any  time  during  the  life  of  a  person  unborn.  If  this  were 
allowed,  the  property  would  be  inalienable  for  the  whole  of  a  life 
unborn.  I  considered  this  subject  very  fully  in  Stuart  v.  Cockerell  (1). 

I  am  of  opinion  that,  upon  principle,  this  is  an  invalid  exercise  of" 
the  power  so  far  as  it  restrains  alienation ;  but  cases  have  been 
cited  which  are  relied  upon. 

As  to  Tliornton  v.  Bright  (2),  it  was  assumed  that  the  property 
might  be  given  to  a  married  woman,  and  might  be  made  inalien- 
able ;  but  the  point  was  not  argued.  Fry  v.  Camper  (3)  gives  no 
sanction  to  such  a  decision ;  but  I  am  relieved  from  difficulty  by 
the  decision  of  Vice-Chancellor  James  in  In  re  Teagues  Settle^ 

(1)  La^v  Eep.  7  Eq.  363.  (2)  2  My.  &:  Cr.  230. 

(3)  Kay,  163. 

YoL.  XI.  2  B  2 
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V.-C.  M.    meni  (1),  where  a  similar  power  was  executed  in  favour  of  a  married 
1871       daughter  for  her  separate  use  for  life,  independently  of  her  then  or 
In  ye      any  future  husband,  but  without  power  of  anticipation;  and  after 
^haSs  '         decease,  as  she  should  generally  by  deed  or  will  appoint,  and  in 
Settlement,  default  of  appointment,  for  her  executors  and  administrators  abso- 
lutely.   There  the  Yice-Chancellor  held  that  the  whole  appoint- 
ment to  the  daughter  was  not  void,  and  that  it  was  a  valid  execution 
of  the  power,  except  as  to  the  restraint  upon  anticipation,  which 
was  ineffectual  and  void. 

I  should  have  arrived  at  the  same  decision  in  the  absence  of 
authority,  but  the  cases  I  have  referred  to  confirm  me  in  the  opinion 
that  the  restraint  on  alienation  is  not  within  the  power.  There- 
fore the  prayer  of  the  Petition  must  be  acceded  to,  and  the  money 
must  be  paid  out  to  the  Petitioner. 

Solicitor  for  the  Petitioner :  Mr.  St  Barbe  Sladen. 
Solicitors  for  the  Eespondents  :  Messrs.  B.  8,  Taylor  &  Son, 


(1)  Law  Kep.  10  Eq.  564. 


VOL.  XI.] 


EQUITY  CASES. 


329 


ANDEKSON  v,  PIGNET.  v.-o.B. 

1870 

8  tfe  9  Vict.  c.  112— Satisfied  Term—Doimr. 

Nov.  4; 

A.,  being  lessee  of  land  for  ninety-nine  years,  created  a  term  by  way  of  = 
mortgage,  and  subsequently  acquired  tlie  fee.    He  afterwards  became  bank-  1871 
rupt.    By  agreement  between  his  assignees  in  bankruptcy,  himself,  and  the 
mortgagee,  a  deed  was  executed  by  which  the  mortgage  debt  was  released,  and  — 
the  fee  simple  was  conveyed  to  the  mortgagee  freed  and  discharged  from  all 
equity  of  redemption : — 

Held,  upon  demurrer  to  a  bill  for  dower  by  A.^s  widow  (married  in  1832), 
that  upon  the  release  and  extinction  of  the  mortgage  debt  the  term  which 
was  created  for  the  purpose  of  securing  that  debt  became  a  satisfied  term 
within  8  &  9  Vict.  c.  112,  s.  2,  and  afforded  no  protection  against  the  claim 
of  J..'s  widow  to  dower. 

Demuekek. 

The  bill,  which  was  filed  for  the  purpose  of  enforcing  the  Plain- 
tiff's right  to  dower  out  of  land  of  which  her  late  husband  Richard 
Anderson,  deceased,  was  seised  for  an  estate  in  fee  simple  in 
possession  during  the  coverture,  contained  the  following  state- 
ments : — 

The  Plaintiff  was  married  on  the  4th  of  September,  1832,  and 
no  settlement  or  agreement  for  a  settlement  was  made  either 
before  or  after  the  marriage. 

On  the  10th  of  November,  1851,  the  land  in  question  was 
demised  by  James  Ehodes  to  Biehard  Anderson  for  the  term  of 
ninety-nine  years,  from  the  25th  of  March,  1851 ;  and  shortly 
after  this  demise  two  cottages  were  built  by  Anderson  on  the 
land. 

On  the  14th  of  November,  1851,  the  land  and  the  cottages,  then 
in  course  of  erection,  were  demised  by  Anderson  to  Mary  Marshall 
for  the  then  residue  of  the  term  of  ninety-nine  years,  less  ten 
days,  by  way  of  mortgage  for  securing  payment  by  Anderson  to 
Mary  Marshall  of  certain  moneys  and  interest. 

On  the  12th  of  January,  1852,  Anderson  demised  the  land  and 
the  cottages  thereon  to  F.  W.  Dolman  for  the  residue  of  the  then 
term  of  ninety-nine  years,  less  ten  days,  by  way  of  mortgage. 

On  the  19th  of  May,  1852,  Anderson  demised  the  premises  to 
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V.-C.B.  James  Buchell  for  the  residue  of  the  ninety-nine  years'  term,  less 
1870-1     five  days,  by  way  of  mortgage. 

Anderson  of  July,  1852,  Anderson  demised  the  premises  by 
PiGNET               mortgage  to  J".  B.  Green  and  E.  Bandell  for  the  residue  of 
  the  ninety-nine  years'  term,  less  three  days. 

On  the  4th  of  April,  1853,  Anderson,  J.  E,  Green,  and  E.  Ban- 
dell, according  to  their  estate  in  the  premises,  and  with  the 
concurrence  of  Buckell,  demised  and  confirmed  the  premises  unto 
A.  M.  Mattheivs,  as  a  trustee  for  Green  and  E.  Bandell,  for  the 
residue  of  the  ninety-nine  years'  term,  less  ten  days. 

On  the  1st  of  August,  1853,  the  property  was  conveyed  by 
Bliodes  to  Anderson  in  fee. 

On  the  8th  of  November,  1853,  Anderson  was  declared  bank- 
rupt, and  assignees  were  appointed. 

In  February,  1854,  Dolman's  mortgage  of  January,  1852,  and 
MarshalTs  mortgage  of  the  14th  of  November,  1851,  having  been 
paid  off,  Dolman,  by  deed  of  the  1st  of  February,  and  Marshall,  by 
one  of  the  9th  of  February,  1854,  surrendered  the  land  comprised 
in  the  original  demise  of  the  10th  of  November,  1851  {Bliodes  to 
Anderson),  to  the  intent  that  the  terms  created  therein  by  the 
indentures  of  the  12th  of  January,  1852,  and  the  14th  of  Novem- 
ber, 1851,  might  be  merged. 

By  indenture  of  the  24th  of  February,  1854,  BuckelVs  executors, 
after  reciting  that  BucheWs  mortgage  (19th  of  May,  1852)  had 
been  paid  off,  and  that  a  large'^sum  still  remained  due  and  owing 
to  /.  E.  Green  and  E.  Bandell  ^(29 th  of  July,  1852),  assigned  to 
William  Bandell,  in  trust  for  J.  E.  Green  and  E.  Bandell,  the  land' 
in  question  for  all  the  residue  then  unexpired  of  the  term  created 
therein  by  the  indenture  of  the  19th  of  May,  1852. 

By  indenture  of  the  19th  of  May,  1854,  reciting  that  money  was 
still  owing  to  Green  and  Bandell  on  the  security  of  the  indenture 
of  the  29th  of  July,  1852,  and  that  the  terms  created  by  MarshaWs 
mortgage  and  Dolman's  mortgage  of  1852  were  not  merged  by  the 
indentures  of  the  1st  and  9th  of  February,  1854,  because  the  terms 
granted  by  Anderson  to  Buchell  (19th  of  May,  1852)  and  Green  and 
Bandell  (29th  of  July,  1852)  prevented  a  merger,  and  that  as  it 
might  be  doubted  whether  the  said  first-mentioned  terms,  although 
satisfied,  had  ceased  under  the  Act,  of  1845  for  rendering  the  assign- 
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ment  of  satisfied  terms  unnecessary  (8  &  9  Vict.  c.  112),  Anderson,  at     V.-C.  B. 
the  request  of  Green  and  Randell,  and  so  far  only  as  regarded  the  i870-i 
estate  and  interest  (if  any)  of  Anderson  in  the  premises  so  agreed  andeeson 
to  be  surrendered  by  him  under  the  indentures  of  the  1st  and  9th  Pj^^'et 

of  February,  1854,  and  not  with  a  view  of  surrendering  or  granting   

any  other  estate  or  interest  which  he  might  otherwise  have  had 
or  been  entitled  to  in  the  premises,  did  surrender  unto  William 
Bandell  the  land,  &c.,  to  the  intent  that  the  respective  residues 
then  unexpired  and  existing  of  the  several  terms  respectively 
created  therein  by  the  indentures  of  the  14th  of  November,  1851, 
and  12th  of  January,  1852,  might  be  merged  and  extinguished. 

By  indenture,  dated  the  28th  of  July,  1854,  expressed  to  be 
made  between  W.  W.  Dolman,  Anderson's  assignees  in  bankruptcy, 
Anderson  (and  Plaintiff,  his  wife),  J.  E.  Green  and  E.  Bandell  (but 
which  indenture  Plaintiff  refused  to  execute,  and  never  did  exe- 
cute), in  consideration  of  the  release  by  Green  and  Bandell  of  their 
mortgage  debt,  Dolman,  as  for  and  concerning  his  interest  under 
the  deed  of  the  8th  of  August,  1853,  granted  and  released,  and 
Andersons  assignees  granted  and  released,  and  Anderson  granted, 
released,  and  confirmed  (and  it  was  expressed  that  Plaintiff,  for  the 
purpose  of  releasing  and  extinguishing  her  right  of  dower,  released 
and  disposed  of)  the  premises  unto  Green  and  Bandell,  their  heirs 
and  assigns,  discharged  from  all  equity  of  redemption  to  which  the 
premises  might  be  subject  under  the  indenture  of  the  29th  of  July, 
1852,  or  otherwise. 

The  bill  stated  that  the  Plaintiff  was  not  named  as  a  party  to 
this  deed  in  the  original  draft ;  but  on  the  draft  being  forwarded 
to  Dolman  (who  was  Anderson's  solicitor)  for  approval,  Dolman, 
without  any  instructions  from  Plaintiff,  added  her  name  as  a  party, 
and  signed  an  approval  of  the  draft,  as  altered,  for  Mr.  and  Mrs. 
.Anderson  and  self;"  but  Plaintiff  never  authorized  Dolman  to 
approve  of  such  draft  on  her  behalf,  or  to  join  her  as  a  party 
thereto.  On  the  eno-rossment  beins:  tendered  to  her  for  her  execu- 
tion  she  refused  to  execute  it,  and  she  now  submitted  and  insisted 
that  she  was  not  bound  thereby.  She  further  submitted,  that 
upon  the  execution  of  this  indenture  the  term  created  by  BucJcelFs 
mortgage  (19th  of  May,  1852),  which  was  by  indenture  of  the  24th 
of  February,  1854,  assigned  to  William  Bandell  in  trust  for  J.  E. 
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V.-C.  B.  Green  and  K  Eandell,  became  satisfied  and  attendant  upon  tlie 
1870-1  inheritance,  and  that  the  term  thereupon  "absolutely  ceased  and 
Andbkson  determined  under  8  &  9  Yict.  c.  112,  and  that  thereupon  the 
Plaintiff's  inchoate  right  to  dower  attached.  The  bill  also  alleged 
that  Green  and  E.  Bandell  had  full  notice  of  the  Plaintiff's  inchoate 
right  to  dower  at  the  time  of  executing  the  indenture  of  the  28th 
of  July,  1854.  Subsequently  to  that  indenture  Green  and  E,  BandeU 
granted  the  premises  to  Defendant  (Pignet)  in  fee,  who,  as  Plaintiff 
alleged,  when  he  purchased  the  property  was  aware  of  her  inchoate 
right  to  dower,  and  took  an  indemnity  against  the  claim  from  Green 
and  E,  BandeU,  his  vendors. 

On  the  23rd  of  May,  1861,  William  Bandell  and  A.  M.  Matthews, 
at  the  request  of  the  Defendant,  and  Green  and  E.  Bandell,  so  far 
as  respected  and  related  to  the  term  of  years  created  by  the  lease 
of  the  10th  of  November,  1851,  and  the  leasehold  estate  thereby 
demised,  and  all  and  every  their,  and  each  of  their,  term  or  terms, 
estate,  right,  and  interest  therein,  but  not  further  or  otherwise 
(at  the  like  request  of  Defendant),  granted  and  confirmed  unto 
F.  Carritt  the  property  for  and  during  all  the  residue  unexpired  of 
the  term  of  ninety-nine  years  created  by  the  same  indenture  of  lease, 
or  for  all  and  every  or  any  other  such  term,  estate,  or  interest  as 
they,  William  Bandell,  A.  M.  Matthews,  J.  E.  Green,  and  E.  Bandell, 
had  in  the  same  leasehold  premises ;  in  trust,  nevertheless,  for  Defen- 
dant, his  executors,  administrators,  and  assigns,  to  be  assigned  or 
otherwise  disposed  of  as  he  or  they  should  direct,  and  subject 
thereto,  in  trust  to  permit  the  same  to  attend  the  freehold  and 
inheritance.  The  bill  charged  that  this  indenture  was  wholly 
inoperative,  inasmuch  as  the  several  terms  thereby  purported  to 
be  assigned  to  Carritt  had  become  satisfied  and  merged  or  extin- 
guished, and  no  estate  or  interest  in  the  premises  passed,  or  could 
pass,  to  Carritt  thereby,  and  was  an  ineffectual  attempt  on  the 
part  of  Defendant  to  interfere  with  Plaintiff's  inchoate  right  to 
dower  out  of  the  premises,  which  right  to  dower  was  not  in  the 
least  affected  thereby. 

Upon  the  death  of  Anderson  the  Plaintiff  had  filed  her  bill 
against  Fignet,  the  purchaser  from  Green  and  Bandell,  to  enforce 
her  dower,  to  which,  as  was  alleged,  she  then  became  entitled. 
To  this  bill  the  Defendant  had  demurred. 
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Mr.  Joshua  Williams,  Q.C.,  and  Mr.  T.  A.  Boherts,  in  support  of  V.-C.  B. 
the  demurrer : —  1870-1 

According  to  the  old  law  the  purchaser  for  valuable  considera-  Anderson 
tion  might  protect  himself,  by  the  assignment  of  outstanding  mort-  Pignet. 
gage  terms  prior  to  the  right  to  dower,  against  any  demand  in 
respect  of  dower :  Wynn  v.  Williams  (1).  Then,  upon  the  new 
law  since  1845,  the  Satisfied  Terms  Act  (8  &  9  Yict.  c.  112)  deals 
only  with  satisfied  terms ;  and  before  the  Plaintiff's  inchoate  right 
to  dower  can  take  effect  by  the  extinguishment  of  the  term  by 
operation  of  the  statute  the  term  must  become  satisfied,  must 
become  attendant,  and  attendant  upon  the  freehold  and  inheritance 
by  construction  of  law  or  by  express  declaration.  But  the  term 
which  was  outstanding  for  protection  of  the  mortgagees  did  not 
become  attendant,  nor  was  it  satisfied  by  the  release  of  the  28th 
of  July,  1854 :  Doe  v.  Jones  (2)  ;  the  intention  of  the  Act  being 
that  terms  assigned, '  or  agreed  to  be  assigned,  as  a  protection 
to  a  mortgagee  or  purchaser  should  not  be  merged:  Shaw  v. 
Johnson  (3). 

[Mr.  Kay,  Q.C.,  called  attention  to  another  report  of  Shaw  v. 
Johnson  (4),  from  which  it  appeared^that  the  assignment  took  place 
before  1845,  so  that  the  term  was  not  a  satisfied  term.] 

The  intention  of  the  parties  must  be  looked  at :  Owen  v.  Owen  (5).  . 
A  term  only  becomes  attendant  when  it  is  for  the  benefit  of  the 
purchaser  that  it  should  be  so,  and  where  it  would  be  more  bene- 
ficial to  the  person  entitled  to  the  land  and  the  charge  to  keep  the 
charge  on  foot  the  Court  will  presume  that  he  intended  that  the 
term  should  not  be  merged :  Forbes  v.  Moffatt  (6) ;  Bichards  v. 
Bichards  (7)  ;  Lewin  on  Trusts  (8). 

The  form  of  the  subsequent  assignment  of  the  term  (23rd  of 
May,  1861)  in  trust  for  Pignet,  "  his  executors,  administrators,  and 
assigns,"  shews  an  intention  to  keep  the  term  on  foot,  and  rebuts 
the  presumption  that  it  had  become  merged  in  the  inheritance : 
Gunter  v.  Gunter  (9) ;  and,  generally,  a  surrender  of  a  term  which 

(1)  5  Yes.  130.  (5)  3  H.  &  C.  88. 

(2)  18  L.  J.  (Q.B.)  260.  (6)  18  Yes.  384. 

(3)  1  Dr.  &  Sm.  412.  (7)  Joh.  754,  766. 

(4)  7  Jur.  (N.S.)  1005.  (8)  5th  Ed.  p.  520. 

(9)  23  Beav.  571.  ) 
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V.-C.  B.  has  been  assigned  to  attend  the  inheritance  will  not  be  presumed, 
1870-1  unless  there  has  been  a  dealing  with  the  estate  in  such  a  manner 
Andersox  as  is  only  consistent  with  the  term  having  been  put  an  end  to : 
Garrard  v.  Tuck  (1).  In  the  case  of  a  purchase  by  the  first  mort- 
gagee of  the  equity  of  redemption,  his  priority  over  a  second 
mortgagee  is  not  thereby  lost :  Hayden  v.  KirJcjpatrich  (2) ;  and 
here  the  general  expressions  in  the  deed  of  release  will  not  be 
extended  so  as  to  destroy  the  protection  afforded  by  the  term 
against  the  Plaintiff's  claim  to  dower,  and  must  be  limited  by  the 
manifest  intention  of  the  parties :  Lee  v.  LochJiart  (3) ;  Lindo  v. 
Lindo  (4).  There  may  be  a  release  of  the  debt,  qua  debt,  without 
any  intention  on  the  part  of  the  releasor  to  destroy  the  charge  as 
between  his  real  and  personal  representatives :  Phillies  v.  Gut- 
teridge  (5).  But  in  any  case  the  Plaintiff  has  no  equity.  The 
deed  of  July,  1854,  was  prepared  on  the  footing  of  her  joining  in 
it  (for  the  purpose  of  releasing  her  dower),  was  approved  on  her 
behalf,  and  executed  on  the  faith  that  she  would  execute  and  be 
bound  by  it ;  and  if  she  is  not,  or  cannot,  be  bound  by  it,  it  is  not 
binding  on  any  of  the  other  parties  to  it :  Woodcoch  v.  MoncMon  (6) ; 
Feto  V.  Feto  (7) ;  Bolitho  v.  Eillyar  (8). 

Mr.  Kay,  Q.C.,  and  Mr.  W,  W.  Karslalce,  in  support  of  the 
bill  :— 

Upon  the  bankruptcy  of  Anderson  the  terms  passed  out  of  him 
to  his  assignees,  and  they,  by  the  conveyance  to  Green  and  Bandell 
in  fee  (28th  of  July,  1854),  assigned  all  their  terms  and  interest, 
so  that  the  effect  of  the  conveyance  to  Green  and  E.  Bandell  in  fee 
simple,  and  the  release  by  them  of  their  mortgage  debt,  was,  that 
the  terms  became  not  only  satisfied,  but  attendant  upon  the 
inheritance,  and  by  force  of  sect.  2  of  8  &  9  Yict.  c.  112,  extin- 
guished, so  as  to  afford  no  protection  to  a  purchaser  against  the 
Plaintiff's  claim  to  dower,  which  she  refused  to  release  on  the 
occasion  of  Green  and  BandeWs  purchase. 

Under  the  old  law,  whenever  a  term  would  merge  in  the  inherit- 

(1)  18  L.  J.  (CP.)  338.  (5)  4  De  G.  &  J.  531. 

■   (2)  34  Beav.  645.  (6)  1  Coll.  273. 

(3)  3  My.  &  Cr.  302.  (7)  16  Sim.  590. 

(4)  1  Beav.  496.  (8;  34  Beav.  180. 
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ance,  if  both  \Yere  in  the  same  person,  it  shall  be  considered  as    V.-C.  B. 
attendant  upon  the  inheritance  :   Cruise,  Dig.  (1)  ;   Carpel  v.  I870-1 
Girdler  (2) ;  and  a  term  outstanding  in  a  trustee  to  attend  the  andeeson 
inheritance  would  not  protect  a  purchaser  from  dower,  unless  p^J^^x 

tlie  term  was  actually  assigned  to  a  trustee  for  him :  Maunclrell  v.   

Maundrell  (3) ;  and  though  a  term  might  prevent  the  enjoyment, 
it  did  not  take  away  the  right  to  dower :  Mole  v.  Smith  (4).  We 
say  that  the  deed  of  the  23rd  of  May,  1861,  was  an  ineffectual 
attempt  to  revive  terms  which  had  become  satisfied  and  extin- 
guished, and  did  not  interfere  with  the  Plaintiff's  claim  to  dower. 

Mr.  Williams,  in  reply. 


Sir  James  Bacon,  V.C.  : — 

Upon  this  demurrer  I  can  only  ask  myself  the  question,  whether 
upon  the  statements  contained  in  the  bill  the  Plaintiff  may  be 
entitled  to  some  relief  at  the  hearing  or  not ;  the  demurrer  assert- 
ing a  negative  answer  to  that  question.  As  to  the  facts,  the  case 
is  simple  enough.  The  term  which  has  been  so  much  discussed 
was  created  at  the  time  when  the  late  husband  of  the  Plaintiff  was 
himself  only  a  termor,  and  had  a  chattel  interest ;  but  he  subse- 
quently acquired  the  fee  simple  in  the  property  comprised  in  the 
term.  The  moment  that  took  place,  as  is  admitted,  and  of  course 
^cannot  be  disputed,  what  is  called  the  inchoate  right  of  the  Plain- 
tiff to  her  dower  took  effect.  That  right  to  dower  is  one  which 
she  could  deal  with — no  doubt  she  could  release  it  in  the  proper 
way — but  it  was  one  which  no  external  circumstances  could  affect 
in  any  way  whatever  so  as  to  disparage  it.  She  remained  per- 
fectly silent  and  supine  during  the  further  transactions  which 
take  place.  Then  comes  a  time  when  the  husband,  having  mort- 
gaged over  and  over  again  the  term  of  which  he  was  possessed 
before  he  acquired  the  fee,  became  bankrupt.  Thereupon  a  bar- 
gain is  made  between  the  cestuis  que  trust  of  the  term,  the  mort- 
gagees, and  the  assignees  of  the  bankrupt,  who  had  a  right  to 
redeem  the  mortgage,  that  upon  having  a  full  release  of  the 
mortgage  debt,  and  all  the  estate  and  interest  of  the  bankrupt, 

(1)  Tit.  xii.,  cK  iii.,  s.  20.  (3)  7  Ves.  567  ;  10  Ves.  246. 

(I)  9  Yes.  509.  (4)  1  Jac.  &  W.  G65. 
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V.-O.  B.    they,  the  assignees,  will  convey  the  fee    simple  to  the  mort- 
1870-1     gagees.     Accordingly  that  is  done,  and  in  terms  so  plain  that 
Anderson    there  can  be  no  doubt  as  to  the  effect  and  operation  of  the  deed  for 
PiGNET  purpose  of  the  demurrer — whether  upon  an  answer  being  put 

  in  any  other  state  of  things  could  be  suggested  is  not  now  to  be 

speculated  upon.  The  deed  of  the  28th  of  July,  1854,  conveys 
the  fee  simple  freed  and  discharged  from  all  equity  of  redemp- 
tion to  which  the  premises  might  be  subject  under  the  indenture 
of  the  29th  of  July,  1852,  or  otherwise  as  in  the  indenture  was 
mentioned."  And  it  was  by  the  indenture  further  witnessed,  that 
in  consideration  of  the  grant  (and  an  assignment  of  other  pro- 
perty not  affecting  the  matters  in  question  in  this  suit)  thereinbe- 
fore contained,  E,  Green  and  E.  Bandell  released  the  assignees, 
and  the  lands  and  tenements,  estate  and  effects  of  Anderson 
from  their  mortgage  debt.  The  term  and  the  assignment  of  the 
term  existed  only  for  the  purpose  of  securing  payment  of  that 
debt  before  this  bargain  was  made.  The  term  is  assigned  to 
a  trustee  for  the  purpose  only  of  securing  that  debt.  By  the 
effect  of  this  deed  that  debt  is  satisfied  and  put  an  end  to, 
and  the  term  could  only  exist  after  that  for  the  purpose  of  the 
inheritance,  which  was  acquired  under  this  deed.  Within  the 
very  terms  of  the  Act  (8  &  9  Vict.  c.  112)  it  is  a  satisfied  term ; 
and  if  it  be  a  satisfied  term,  if  it  exists  no  longer,  what  impedi- 
ment or  obstacle  is  there  to  Plaintiff's  claim  for  dower  ?  While 
the  term  subsisted  she  could  not  of  course  claim  dower  until  the 
expiration  of  the  term.  By  the  act  of  the  purchasers  that  obstacle 
is  removed.  The  law  takes  effect,  and  she  becomes  entitled  to 
dower  as  soon  as  her  husband  shall  die.  I  cannot  doubt  either, 
as  to  the  tenor  and  effect  of  the  deed,  or  as  to  the  effect  of  the 
Act  of  Parliament.  That  that  was  the  understanding  between  the 
parties  I  do  not  permit  myself  to  doubt,  though,  also,  I  do  not 
permit  myself  to  speculate.  It  appears  that  the  deed  was  pre- 
pared properly  enough  to  contain  a  release  of  Plaintiff's  dower. 
She  alleges  upon  the  bill,  and  it  must  be  taken  to  be  true,  that  it 
was  an  imposition  upon  her,  that  it  was  an  unauthorized  use  of 
her  name,  an  unauthorized  dealing  with  her  interest.  Bandell  and 
Green,  who  then  dealt  with  the  property,  must  have  known  that 
perfectly  well.    They  knew  it  from  the  tenor  of  the  deed.  They 
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may  have  been  content  to  run  the  risk.    Certainly  the  risk  was    V.-C.  B. 
run  for  some  time,  because  it  was  not  till  a  good  while  after  that  ]870-i 
that  the  assignment  of  the  term  under  which  it  is  said  to  be  vested  andekson 
in  Carritt  took  place.  Pignet. 

In  my  opinion  the  Plaintiff's  claim,  as  stated  upon  the  bill,  is   

one  which  must  be  disproved  before  the  bill  can  be  dismissed.  It 
cannot  be  dealt  with  upon  demurrer,  because  the  larger  portion  of 
the  argument  addressed  to  me  relates  to  circumstances  which,  for 
aught  I  know,  may  or  may  not  have  a  bearing  upon  the  case 
when  it  comes  to  be  heard. 

All  that  requires  to  be  answered ;  all  the  equities  which  arise 
upon  such  a  deed  must  be  discussed  at  the  hearing  ;  upon  demurrer 
I  cannot  attend  to  them.  I  can  only  consider  it  as  a  case  plainly 
falling  within  the  terms  of  the  statute  ;  a  plain  release,  extinction, 
and  satisfaction  of  the  mortgage  debt  for  which  alone  the  term  was 
created,  and  for  which  alone  it  can  subsist.  The  subsequent 
assignment  I  take  to  be  a  mere  nullity.  For  the  reasons  I  have 
stated,  viz.,  that  a  plain  release  of  the  mortgage  debt,  for  securing 
which  the  term  was  created,  has  been  executed  by  the  then 
purchaser  with  full  knowledge  of  all  the  circumstances,  and  that 
there  is  nothing  to  throw  a  doubt  or  question  upon  any  part  of 
the  transaction,  I  hold  that  there  has  been  a  dealing  with  the 
property  the  legal  consequence  of  which  was,  that  the  Plaintiff's 
inchoate  right  to  dower  was  then  accelerated  by  the  removal  of 
that  which  before  was  an  impediment.  The  Defendant  must 
answer  the  bill. 

Demurrer  overruled. 

Solicitors:  Mr.  W.  E.  Waller;  Mr.  B.  W.  Boberts. 


I 
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V.-C.B.  HAKRISON  v,  GOOD. 

1871 


Vendor  and  Purchaser — Covenant — Words — '''■Nuisance''' — Adjoiiiing^^  Pro- 
Jan.  17,18,20.        perty  —  Injunction  —  Establishment  of  a  District  National  School  not  a 
Nuisance. 

A  vendor  of  a  piece  of  land  took  from  the  purchaser  a  covenant  that  he 
would  not  do,  or  suffer  to  be  done,  on  the  premises,  or  any  part  thereof,  any- 
thing which  should  be  a  nuisance  to  the  vendor  or  his  tenants,  or  the  occupers 
or  owners  of  the  "  adjoining "  property,  or  the  houses  to  be  built  thereon. 
The  purchaser,  immediately  after  the  sale,  put  up  the  piece  of  land  again  for 
sale  by  auction  in  lots,  under  conditions  which  required  each  purchaser  to 
enter  into  a  covenant  in  similar  terms  to  the  above ;  and  each  of  the  purchasers 
did  enter  into  a  covenant  with  his  vendor  that  he  would  not  do  or  suffer  to  be 
done  on  any  of  the  premises  anything  which  should,  would,  or  might  be 
deemed  a  nuisance  to  the  original  vendor,  or  the  occupiers  or  proprietors  for  the 
time  being  of  the  "  adjoining  "  property,  or  the  houses  to  be  built  thereon : — 

Ileldj  that  by  the  word  "  adjoining  "  in  the  last-mentioned  covenant  was 
meant  the  property  adjoining  each  lot,  and  not  merely  the  property  adjoining 
the  whole  piece  of  land  originally  sold ;  and  that  the  owner  of  any  lot  was 
entitled  to  enforce  the  covenant  against  the  owner  of  any  other  lot. 

The  owner  of  one  of  the  lots  having  made  a  free  gift  of  the  same  to  the 
committee  of  a  district  national  school,  for  the  purpose  of  having  a  national 
school  erected  thereon  : — 

Held,  that  the  word  "  nuisance  "  in  the  covenant  must  be  restricted  to  its 
technical  meaning  (1)  ;  that  the  establishment  of  a  national  school  is  not  a 
legal  nuisance ;  and  that  the  establishment  of  such  a  school  on  one  of  the 
above  lots  could  not  be  restrained  by  the  owner  of  a  dwelling-house  built 
on  an  adjoining  lot,  though  his  property  would  be  depreciated  thereby. 

This  bill  was  filed  by  John  Bangerfield,  a  solicitor,  and  the  resi- 
dent owner  of  a  house,  29,  Abhey  Place,  in  the  parish  of  Marylebone, 
Middlesex,  and  Charles  Harrison  and  Abraham  Bangerfield,  his 
trustees,  and  by  Frederick  Sargrave  Grey,  gunmaker,  owner  of  a 
house,  No.  5,  in  the  same  Abley  Place,  against  Josejjh  Henry  Good, 
architect,  and  treasurer  of  the  schools  below  mentioned ;  Sidney 
Henry  Widdrington  (since  deceased),  incumbent,  and  Thomas  Henry 
Filmer,  churchwarden  of  the  district  church  of  St,  Mark,  in  the 
parish  of  Marylebone  ;  and  nine  other  Defendants,  members  of  the 
committee  of  management  of  St.  Mark's  Parochial  Schools. 

In  the  year  1824  Henry  Gore  Chandless  purchased  from  the 

(1)  See  the  judgment  of  Sir  City  Railway   Company   (Law  Eep. 

Erie,  in  Brand  v.  Hammersmith  and     2  Q.  B.  247.) 
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then  owners  of  the  Eyre  estate  a  piece  of  land,  which  included  the    V.-C.  B. 
site  on  which  the  houses  in  Abbey  Plaee  had  since  been  erected ;  1871 
and  by  the  conveyance  on  such  sale,  dated  the  8th  and  9th  of  June,  Hareison 
1824,  Mr.  Chandless,  for  himself,  his  heirs,  executors,  administrators,  q^^^^ 

and  assigns,  covenanted  with  Wal^ole  Eyre,  his  heirs  and  assigns,   

that  he,  his  heirs  or  assigns,  should  not  "  do  or  suffer  to  be  done  on 
any  of  the  said  ground  and  hereditaments  hereby  granted  or  re- 
leased, or  on  any  part  thereof,  anything  which  shall  be  a  nuisance 
to  the  said  Henry  Samuel  Eyre,  or  any  of  his  tenants,  or  the 
occupiers  or  owners  of  the  adjoining  property,  or  the  houses  to  be 
built  thereon." 

In  May,  1824,  Mr.  Chandless  put  up  the  above  piece  of  ground 
for  sale  by  auction,  in  thirty-four  lots,  subject  to  conditions,  one  of 
which  was,  so  far  as  material,  as  follows : — 

"  The  purchasers  of  each  lot  shall,  so  as  to  bind  the  owners  for 
the  time  being  thereof,  enter  into  a  covenant  with  the  vendor,  .  .  . 
not  to  do  or  suffer  to  be  done  on  the  ground  anything  which  will 
be  a  nuisance  to  Henry  Samuel  Eyre,  Esq.,  or  any  of  his  tenants, 
or  the  occupiers  of  the  adjoining  property  "... 

Three  of  these  lots  now  formed  the  site  of  29,  Ahhey  Place,  and 
were  purchased  by  a  person  who  was  the  predecessor  in  title  of 
the  two  second  named  Plaintiffs  as  trustees  for  the  Plaintiff  John 
Danyerfield ;  another  was  purchased  by  a  predecessor  in  title  of 
the  Plaintiff  Grey;  and  two  others  were  purchased  by  John  ThurhWy 
who  was  the  predecessor  in  title  of  the  Defendant  Good. 

The  conveyance  to  Thurlow  was  dated  the  23rd  and  24th  of 
July,  1824.  It  recited  the  sale  by  Eyre  to  Chandless,  and  the  sale 
by  auction  by  Chandless,  and  referred  to  a  plan  in  which  the  pro- 
perty was  described  as  having  been  sold  in  thirty-four  lots ;  and 
after  the  operative  part  of  the  deed,  contained  the  following  cove- 
nant : — 

"The  said  John  Thurloiv  doth  hereby  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  said  Henry  Gore 
Chandless,  his  heirs  and  assigns,  that  he,  the  said  John  Thurlow, 
his  heirs  or  assigns,  shall  not  do  or  suffer  to  be  done  on  any  of  the 
premises  hereby  appointed,  granted  and  released,  or  intended  so  to 
be,  or  any  part  thereof,  anything  which  shall,  will,  or  mav  be 
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V.-C.  B.    deemed  a  nuisance  to  Henry  Samuel  Eyre,  or  any  of  the  tenants,  or 
1871      the  occupiers  or  proprietors  for  the  time  being  of  the  adjoining 
Harrison    property,  or  the  houses  to  be  built  theredn  "... 
^'^^^      .   Each  of  the  conveyances  to  the  purchasers  of  the  other  lots 
  contained  a  similar  covenant. 

The  house  No.  29,  Abhey  Place,  was  erected  by  Mr.  Dangerfield 
on  a  lot  immediately  opposite  the  site  now  belonging  to  Mr.  Good 
at  a  cost  of  upwards  of  £6000.  Mr.  Greys  house,  No.  5,  was  also 
a  valuable  house,  immediately  adjoining  the  site  belonging  to 
Mr.  Good  (which,  in  the  numbering  of  the  street,  was  counted  as 
Nos.  6,  7,  and  8),  on  the  same  side  of  the  road. 

In  1847  the  district  parish  of  St.  Mark's,  Marylehone,  was  formed  ; 
and  shortly  afterwards  national  and  parochial  schools  were  esta- 
blished for  the  district.  These  were  at  first  held  in  Marlborough 
Place,  in  the  same  district ;  but  owing  to  a  petition  or  memorial 
presented  by  the  inhabitants  of  the  street  and  neighbourhood  to 
the  managers  of  the  schools,  they  were  from  and  after  Michaelmas, 
1869,  discontinued  to  be  held  there. 

This  memorial  was  not  forthcoming,  and  was  stated  to  be  lost. 
The  Plaintiffs,  in  their  bill,  alleged  that  it  represented  the  schools 
to  be  a  nuisance  and  annoyance,  and  an  injury  to  the  neighbour- 
ing property.  The  Defendants,  on  the  other  hand,  by  their  volun- 
tary answer,  said  that  it  was  prepared  by  an  inhabitant,  who 
complained  of  the  mismanagement,  or  want  of  management,  of  the 
schools.    Evidence  was  produced  in  support  of  either  statement. 

In  the  year  1867  the  vestry  of  the  district  contemplated  the 
erection  of  a  new  school  on  some  vacant  ground  adjoining  Si.  MarFs 
Church,  which  stands  at  the  western  end  of  Abbey  Place,  where  it 
meets  TJjpj^er  Hamilton  Terrace;  and  on  the  16th  of  January  in 
that  year  they  passed  a  resolution  empowering  and  directing  the 
school  committee  to  take  immediate  steps  to  erect  new  school 
buildings  on  that  ground.  In  the  autumn  of  the  same  year  the 
Defendant,  Mr.  Widdrington,  wrote  to  the  Plaintiff,  Mr.  Charles 
Harrison  (who  was  one  of  the  trustees  of  the  church  ground), 
asking  whether  he  saw  any  objection  to  the  schools  being  built  on 
the  church  ground,  or  any  difficulty  in  the  case.  Mr.  Harrison 
replied  that  there  was  no  objection  on  the  part  of  the  trustees ;  and 
to  a  letter  on  the  same  subject,  addressed  to  him  in  December, 
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1867,  by  Mr.  Good,  Mr.  Harrison,  on  the  12tli  of  December,  1867,    v.-O.  B. 
answered  that  he  was  instructed  by  Mr.  East,  one  of  his  co-trustees,  1871 
to  say,  as  already  signified  to  Mr.  Widdrington,  that  he  had  no  Harrison 
objection  whatever  to  the  erection  of  the  proposed  school  on  the  .  ^^'^^^ 

south-east  corner  of  the  church  ground,  provided  it  should  be   

approved  by  him,  Mr.  Widdrington,  and  the  tenants  and  occupiers 
of  the  houses  in  the  neighbourhood.  Subscriptions  were  raised, 
and  plans  were  prepared  by  Mr.  Good  himself,  but  the  scheme  Avas, 
in  the  year  1868,  abandoned. 

The  Plaintiffs  alleged  that  if  the  Defendants  chose,  they  might 
now  erect  proper  parochial  schools  on  this  site,  where  the  schools 
would  not  cause  any  nuisance  or  annoyance  to  any  of  the  inhabi- 
tants of  the  district ;  and  that  the  children  could  have  access  to 
the  schools  not  only  from  the  public  street,  but  along  a  mews 
which  led  to  the  site. 

The  Defendants,  on  the  other  hand,  said  they  had  been  advised 
that  the  trustees  of  the  church  ground  would  not  be  justified  in 
allowing  any  portion  of  the  ground  to  be  appropriated  for  the 
erection  of  schools ;  also  that  the  access  by  way  of  the  mews 
would  be  dangerous  to  the  children,  and  that  there  was  no  existing 
right  of  way  through  the  mews,  which  was  leasehold  property. 

The  Plaintiff,  Mr.  John  Dangerfield,  in  reply,  maintained  that 
power  to  grant  a  site  was  conferred  upon  the  trustees  of  the  church 
ground  by  the  School  Sites  Act  (4  &  5  Yict.  c.  38). 

Towards  the  end  of  the  year  1869,  Mr.  Good  offered  to  the  school 
committee  the  above  plot  of  land  belonging  to  himself,  as  a  free 
gift,  for  the  purpose  of  having  the  schools  erected  thereon  ;  and  on 
the  22nd  of  November,  1869,  it  was  resolved  by  the  school  com- 
mittee that  this  offer  be  gratefully  accepted. 

The  Plaintiff,  John  Dangerfield  (who,  on  the  22nd  of  December, 

1869,  had  been  elected  a  member  of  the  school  committee),  when 
he  heard  of  the  proposal,  protested  against  it  at  the  next  com- 
mittee meeting,  and  at  first  suggested  that  a  house  and  premises, 
No.  70,  Carlton  Hill,  then  about  to  be  sold  by  auction,  should  be 
purchased  by  the  committee  for  the  purpose ;  and  upon  this  pro- 
posal being  rejected,  again  recommended  the  church  site. 

At  a  school  committee  meeting,  held  on  the  5th  of  January, 

1870,  Mr.  Dangerfield  received  from  the  Defendant  James  Farish, 
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V.-C.  B.     one  of  the  committeemen,  a  memorandum  to  tlie  effect  that  "  Mr. 

1871  Good  should  inspect  the  mews  and  state  what  extent  would  satisfy 
Ha^sox  requirements  of  the  school,  if  Mr.  D."  (meaning  the  Plaintiff) 

"  could  obtain  as  great  an  extent  of  the  mews  as  above,  and  the- 

  fee  simple  of  it,  and  arrange  with  Mr.  Good  to  exchange  the  two^ 

sites,  so  that  the  munificent  donation  of  ground  should  proceed 
from  Mr.  Good  to  the  schools." 

At  a  committee  meeting,  held  on  the  12th  of  January,  after 
Mr.  Danger  field  had  addressed  the  meeting,  deprecating  the  plan 
of  building  on  Mr.  Good's  site,  and  urging  a  return  to  the  church 
site,  a  resolution  was  passed  that  the  meeting  be  adjourned  till 
that  day  week,  "  to  enable  Mr.  Bangerfield  to  bring  forward  some- 
definite  substantial  proposition  providing  ground  now  occupied  by 
a  portion  of  the  mews  adjoining  the  church  ground,  at  least  forty^ 
feet  in  depth,  and  making  it  freehold,  in  addition  to  obtaining  con- 
sent to  building  on  the  church  ground  adjoining,  or  such  other 
freehold  ground  of  sufficient  extent,  and  making  good  any  sub- 
scriptions already  paid  or  promised  which  might  in  that  case  be 
withdrawn.  An  amendment,  proposed  by  Mr.  Bangerfield,  and 
seconded  by  the  Defendant  Charles  Bod  (who  was  the  solicitor  to 
the  committee),  that  the  meeting  be  adjourned  to  that  day  week, 
"  to  enable  Mr.  Bangerfield  to  bring  forward  some  definite  and  sub- 
stantial proposition  for  providing  some  elegible  site  in  the  place  of 
the  piece  of  ground  in  Ahley  Place,''  was  put  and  lost. 

On  the  16th  of  January  Mr.  Good  wrote  to  Mr.  Bangerfield  a 
letter,  which  contained  the  following  passage :  "  If  you  and  your 
friends,  who  are  interested  in  removing  the  site  of  the  proposed 
school  building,  will  come  prepared  at  the  next  committee  to  sub- 
stitute a  portion  of  the  mews  adjoining  the  ground  surrounding 
the  church,  with  access  to  the  same  from  the  mews,  I  will  support 
you,  and  will  at  the  same  time  undertake  to  assure  you  that  the 
vacant  ground  in  Abbey  Place  shall  be  let  for  private  residences, 
and  for  no  other  purposes.  If  you  cannot  provide  any  other  site,  I 
hope  you  will  not  obstruct  the  general  business  of  the  committee, 
as  we  have  several  matters  requiring  immediate  attention." 

On  the  19th  of  January  another  meeting  was  held,  at  which 
the  chairman  said  the  committee  were  prepared  to  consider  any 
proposition  Mr.  Bangerfield  might  submit ;  and  he  accordingly 
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addressed  to  them  a  statement,  partly  in  writing,  embodying  his     V.-O.B.  - 
views  as  to  the  feasibility  of  erecting  schools  on  the  church  site,  1S71 
protesting,  on  behalf  of  himself  and  his  neighbours,  on  the  erection  ha^IJJox 
on  Mr.  Good's  site  of  anythins:  which  should  be  deemed  to  be  a     ^ • 

nuisance  to  himself  and  the  neighbouring  owners ;  and  threaten-   

ing,  if  he  should  be  compelled  to  do  so,  to  file  a  bill  for  an  injunc- 
tion. He  read  a  letter  from  Mr.  Marralle,  the  architect,  expressing 
an  opinion  that  there  was  ample  room  in  the  church  ground  for 
the  proposed  buildings.  He  also  stated  that  he  had  obtained  the 
consent  of  the  Plaintiff,  Charles  Harrison  (who  was  one  of  the 
church  trustees)  to  a  thoroughfare  being  made  through  the  mews, 
and  to  a  sale  by  him  of  any  portion  of  the  stables  (Mr.  Harrison^s 
property),  if  required  for  the  school,  at  a  fair  valuation.  He  also 
left  a  copy  of  an  opinion  of  counsel  for  the  consideration  of  the 
committee.  Mr.  Bangerfield  having  retired,  the  committee  resolved 
that  Mr.  Bod  be  requested  to  obtain  the  opinion  of  counsel  whether 
the  schools  proposed  to  be  erected  in  Alhey  Place  would  or  could 
be  deemed  to  be  a  nuisance  within  the  meaning  of  the  covenant 
or  at  common  law,  and  whether  any  of  the  occupants  of  the 
adjoining  neighbouring  property  could  take  action  under  the 
covenant. 

On  the  27th  of  January  Mr.  Good  wrote  to  Mr.  Bangerfield^ 
soliciting  from  him,  as  a  member  of  the  committee,  a  contribution 
for  the  schools,  and  on  the  following  day  Mr.  Bangerfield  replied, 
offering,  if  the  school  were  built  on  the  church  site,  to  subscribe 
£10  towards  its  erection. 

At  the  meeting  of  the  28th  of  January  it  was  resolved  that  the 
opinion  of  counsel  which  had  been  obtained  should  not  be  read  to 
Mr.  Bangerfield ;  that  Mr.  Good's  offer  of  the  ground  should  be 
thankfully  accepted;  and  that  the  committee  should  forthwith 
proceed  to  build  on  the  site  offered  by  Mr.  Good.  At  this  meeting, 
which  was  held  at  Mr.  Good's  house,  he  being  in  the  chair,  Mr. 
Bangerfield  offered  to  procure  the  written  consent  of  Mr.  Harrison, 
as  given  in  the  letter  below  ;  but  Mr.  Good  used  the  expression, 

It  is  too  late." 

On  the  8th  of  February  the  Defendant  Charles  Harrison  wrote 
to  Mr.  Bangerfield,  saying  that  he  had  only  just  returned  to  town, 
iind  lost  no  time  in  writing  to  say  there  would  be  no  objection  on 
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V.-C.  B.  tlie  part  of  the  trustees  of  the  church  (as  ah-eady  intimated  to  the 
1871  parties)  to  their  building  a  school  upon  the  church  ground,  and  if 
HaeeTsox  <^^y  of  the  stables  in  the  adjoining  mews,  in  which  he  had  a  lease- 
^^^^  hold  interest,  were  wanted  for  the  purpose,  he  should  have  no 
  objection  to  sell  them  at  a  fair  valuation. 

Copies  of  this  letter  were  sent  to  the  chairman  and  secretary  of 
the  committee,  but  no  answer  was  returned. 

Formal  notice  of  legal  proceedings  was  given  by  the  Plaintiffs 
on  the  8th  of  March,  and  on  the  17th  the  bill  was  filed,  alleging 
that  it  w^ould  "  not  be  possible  by  any  system  of  management "  to 
prevent  the  children  from  "  congregating  in  large  numbers,  and 
from  playing  outside  the  schoolhouse,  and  from  making  a  great 
noise  and  disturbance,  and  dirt,  and  conducting  themselves  offen- 
sively and  indecently,  to  the  serious  annoyance  and  discomfort  of 
the  Plaintiffs,  Jo/^^^  Dangerjield  and  Greijj  and  of  the  other  persons 
residing  on  the  various  lots"  sold  in  1824;  and  charging  that  the 
school,  if  established  on  the  Alley  Place  site,  would  "greatly 
diminish  the  value  of  the  respective  properties  aforesaid,"  and 
would  "  necessarily  and  inevitably  become  and  continue  a  grievance 
and  permanent  nuisance  to  the  Plaintiffs  "  aforesaid,  "  and  the 
other  occupiers  of  the  property  adjoining,  and  in  the  immediate 
neighbourhood  of  the  new  site." 

The  bill  prayed  for  an  injunction  to  restrain  "  the  Defendants, 
their  architects,  builders,  servants,  and  agents,  from  establishing 
any  national  or  parochial  schools"  on  the  site  in  question,  *'and 
from  doing,  or  suffering  to  be  done  upon  the  said  premises,  any- 
thing which  shall  be  or  be  deemed  to  be  a  nuisance  to  the  Plain- 
tiffs, or  any  of  the  tenants  or  the  occupiers  for  the  time  being  of 
the  property  adjoining  the  said  premises,  or  the  houses  built  on 
such  adjoining  property  "  (following  what  was  then  supposed  to  be 
the  exact  language  of  the  covenant). 

Before  the  date  of  the  filing  of  the  bill,  contracts  had  been 
entered  into  for  the  erection  of  temporary  schools  on  the  site,  and 
these  temporary  buildings  had  since  been  completed. 

In  April,  1870,  the  committee  adopted  a  number  of  rules  for  the 
conduct  and  management  of  the  schools,  amongst  which  was  one 
that  the  schools  were  "  under  the  superintendence  and  manage- 
ment of  the  clergy  and  a  committee  of  gentlemen  resident  in  the 
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neighbourhood ;"  another  that  the  children  were  to  be  "  in  the  V.-C. 
school  every  morning  at  9  a.m.,  with  clean  hands  and  face,  their  187] 
hair  neat,"  &c. ;  the  boys'  school  was  to  close  at  12  A.M.,  the  girls'  Harrison 
at  12.15  P.M.    Both  schools  to  open  in  the  afternoon  at  2  p.m., 
and  to  close,  the  girls'  at  4.15  p.m.,  the  boys'  at  4.30  p.m.    The  last 
rule  was  as  follows :  "  The  committee  especially  desire  that  every 
effort  be  made  and  precaution  taken  to  insure  quiet  and  orderly 
entrance  into  and  departure  from  the  school  premises.  The 
scholars,  on  leaving,  are  to  be  sent  in  order  out  of  Abbey  Place  under 
the  charge  of  the  pupil  teachers ;  and  children  who  are  guilty  of 
noisy  or  refractory  behaviour  in  coming  to  or  returning  from  the 
school  will  be  immediately  punished,  and  on  repetition  of  such 
conduct  will  be  liable  to  expulsion." 

The  motion  for  injunction,  adjourned  from  the  2nd  of  June,  was, 
on  the  16th  of  June,  ordered  to  stand  over  for  three  weeks,  on  a 
continued  undertaking ;  and  on  the  27th  of  J une  the  Defendants 
filed  a  voluntary  answer,  submitting  that  the  schools  would  not  be 
a  nuisance. 

The  present  hearing  was  on  motion  for  decree. 

The  Plaintiffs'  case,  as  to  the  fact  of  the  schools  being  an  annoy- 
ance, was  supported  by  the  evidence  of  residents  in  Abbey  Place, 
who  considered  that  the  schools  would  be  a  nuisance  in  many  ways 
to  themselves  and  their  families  ;  also,  by  the  testimony  of  former 
inhabitants  of  Marlborough  Place,  who  asserted  that  a  great  nuisance 
arose  from  the  crowding  of  the  road  by  the  children  in  coming  and 
going  to  the  schools,  the  noise  made  by  them  in  playing,  their 
offensive  habits,  and  frequent  practice  of  writing  indecent  words  on 
the  walls.  Counter  evidence,  on  the  other  hand,  went  to  shew  that 
the  above  causes  of  complairit  were  in  some  degree  to  be  accounted 
for  by  the  want  of  accommodation  in  the  Marlborough  Place  build- 
ings, and  were  at  all  events  greatly  exaggerated. 

As  to  the  depreciation  in  the  value  of  house  property  caused  by 
the  establishment  in  the  neighbourhood  of  such  schools  as  these, 
the  Plaintiffs  adduced  the  evidence  of  a  number  of  leading  archi- 
tects and  surveyors,  which  was  very  slightly  contradicted. 

Mr.  Eddis,  Q.O.,  and  Mr.  Lindley,  for  the  Plaintiffs 

The  covenant  in  the  purchase  deed  of  Thurlow,  the  predecessor 
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v.-o.  B.    of  the  Defendant  Good,  enured  for  the  benefit  of  all  the  purchasers 
1671       of  the  other  lots  sold  at  the  .sale :  Mann  v.  Ste;phens  (1) ;  Western  v. 
hI^^son  MacdermoU(2). 

The  only  operative  word  in  the  covenant  is  "  nuisance."  The 
difference  between  legal  and  equitable  nuisance  is  illustrated  by 
Ti^^ing  v.  Echersley  (3).  What  a  "  nuisance  "  is,  is  defined  by  Gale 
on  Easements  (4)  ;  by  Blackstone  (5),  in  the  following  terms :  "  Nui- 
sance, nocumentum,  or  annoyance,  signifies  anything  that  works 
hurt,  inconvenience,  or  damage ;"  and  by  Bussell  on  Crimes  (6) 
in  the  same  terms.  The  annoyance  which  will  be  occasioned 
by  a  national  school  is  abundantly  shewn  by  the  evidence. 

The  brick-burning  cases  have  given  rise  to  various  definitions 
of  nuisance,  especially  by  Vice-Chancellor  Knight  Bruce,  in  a 
well-known  passage  in  Walter  v.  Selfe  (7)  ;  Bamford  v.  Turnley  (8) 
and  Cavey  v.  Leadhitter  (9)  also  illustrate  this. 

As  to  the  particular  matters  here  complained  of,  in  Doe  v. 
Keeling  (10)  Lord  Ellenborough  says  (11):  "A  business  of  this 
kind  (that  of  a  schoolmaster)  would  necessarily  produce  incon- 
venience in  the  neighbourhood,  both  by  the  disturbance  which 
the  inmates  of  the  house  would  create,  and  by  drawing  to  the  spot 
a  large  resort  of  persons,  such  as  the  parents  and  friends  of  the 
children." 

In  Kemjo  v.  Soher  (12)  the  covenant  was,  "  not  to  carry  on  any 
trade,  business,  or  calling  ...  to  the  annoyance,  nuisance,  or 
injury  "  of  any  of  the  houses  of  Kemp  Toivn  estate,  Brighton  ;  and 
it  was  held  that  the  carrying  on  a  girls'  school  was  within  the 
terms  of  the  covenant. 

In  Inchhald  v.  Bolinson  (13)  it  was  held  that  the  noise  occasioned 
by  the  music  and  shouting  of  performers  in  a  circus  was  a  nuisance 
to  the  occupiers  of  adjoining  houses. 

In  Gauntlett  v.  Whitworth  (14),  which  was  a  case  of  nuisance,  an 

(1)  15  Sim.  377.  (7)  4  De  G.  &  Sm.  315. 

(2)  Law  Rep.  2  Ch.  72.  (8)  3  B.  &  S.  62. 

(3)  2  K.  &  J.  264.  (9)  13  C.  B.  (N.S.)  470. 

(4)  Page  275  ;  4tli  Ed.  p.  428.  (10)  1  M.  &  S.  95. 

(5)  Vol.  iii.  p.  216 ;  Broom  &               (11)  Ibid.  99. 
Hadley's  Ed.  p.  285.  (12)  1  Sim.  (N.S.)  517. 

(6)  Vol.  i.  p.  317  ;  4th  Ed.  p.  435.  (13)  Law  Eep.  4  Cb.  388. 
(14)  2  C.  &  K.  720. 
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architect  in  the  witness-box  was  allowed  by  Chief  Justice  Wilde 
to  be  asked  whether  any  depreciation  of  property  was  occasioned 
by  the  acts  complained  of.  Here  the  evidence  as  to  depreciation 
is  substantially  uncontradicted. 

[They  also  cited  Soltau  v.  De  Held  (1).] 

Mr.  Kay,  Q.C.,  and  Mr.  Marten,  for  the  Defendants : — 

We  are  not  bound  to  the  Plaintiffs  by  this  covenant ;  only  to 
the  vendor.  In  Mann  v.  Stephens  (2)  the  suit  was  brought  by  a 
successor  in  title  of  the  vendor  himself.  In  this  case  there  were 
no  reciprocal  covenants  :  Child  v.  Douglas  (3).  The  contention 
necessarily  implies  that  the  vendor  has  never  released  Thurlow ; 
but  that  does  not  appear  to  be  the  fact.  If  a  vendor  sells  a  portion 
of  a  plot  of  land,  retaining  the  rest,  and  covenants  with  the  pur- 
chaser not  to  build  on  the  portion  retained,  that  covenant  will 
bind  a  purchaser  of  the  retained  portion,  though  the  covenant 
does  not  run  with  the  land.  But  if  a  vendor  sells  in  lots,  taking  a 
covenant  from  each  purchaser,  and  not  engaging  not  to  release,  and 
there  are  no  reciprocal  covenants,  the  purchaser  of  one  lot  has  no 
remedy  against  the  purchaser  of  another ;  for  this  reason,  that  the 
vendor  (unless  he  has  covenanted  to  the  contrary)  may  release 
any  purchaser  he  pleases.  On  this  ground  Western  v.  Macdermott  (4) 
may  be  distinguished. 

Upon  the  language  of  the  covenant,  the  word  "  nuisance  "  must 
be  confined  to  its  strict  legal  acceptation.  In  Doe  v.  Keeling  (5) 
the  question  simply  was :  Is  the  keeping  a  school  a  business  ? 
In  Kem2y  v.  Soher  (6)  there  were  the  additional  words  "  annoyance 
or  injury,"  which  do  not  occur  here. 

Bacon,  Abr.  "Nuisance"  (A)  (7),  defines  a  number  of  nuisances, 
but  does  not  mention  the  keeping  of  a  school.  In  Rex  v.  Moore  (8) 
it  was  said  that  if  a  person  collected  together  a  crowd  of  people 
to  the  annoyance  of  his  neighbours,  that  was  a  nuisance ;  but  that 
was  for  profit,  being  the  case  of  keeping  grounds  for  pigeon-shoot- 
ing.   In  Inchhald  v.  Rohinson  (9),  the  circus  case,  it  was  not  the 

(1)  2  Sim.  (N.S.)  133.  (5)  1  M.  &  S.  95. 

(2)  15  Sim.  377.  (6)  1  Sim.  (N.S.)  517. 

(3)  Kay,  560 ;  2  Jur.  (N.S.)  950  ;  (7)  7th  Ed.  vol.  v.  p.  788. 

on  appeal,  5  D.  M.  &  G.  739.  (8)  8  B.  &  Ad.  184,  188. 

(1)  Law  Eep.  2  Cli.  72.  (9)  Law  Eep.  4  Ch.  388. 
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V.-C.  B.    assembling  togetlier  of  the  crowd  which  was  held  to  be  the 

1871      nuisance,  but  the  shouting  and  noise  within  the  building, 
Haerison       The  only  authority  about  a  school  being  a  nuisance  which  is 
Good  ^®  found,  is  in  Corny n,  Dig.  "  Action  upon  the  Case  for  a  Nui- 

  sance  "  (0)  (1),  where  the  only  instances  given  in  which  a  school 

may  be  a  nuisance,  are,  firstly,  the  setting  up  of  a  school  "so 
near  my  study,  who  am  of  the  profession  of  the  law,  that  the 
noise  interrupts  my  studies  ;"  and,  secondly,  "  if  a  schoolmaster  set 
up  a  school  near  to  the  school  of  another."  Even  in  the  former  of 
these  cases,  it  is  the  noise  inside,  not  the  crowd,  noise,  and  habits 
of  the  children  outside,  which  constitute  the  nuisance. 

In  SoUau  V.  De  Held  (2)  it  was  the  ringing  of  the  bells,  not  the 
building  of  the  church,  which  was  complained  of,  and  restrained. 
There  is  no  case  in  which  the  mere  assemblage  of  persons  to  an 
entertainment,  without  noise,  has  been  held  to  be  a  nuisance.  In 
Bex  V.  Moore  (3)  there  was,  besides  the  acts  of  trespass  and  of 
injury  to  property,  the  noise  in  discharging  the  fowling-pieces. 
In  Walker  v.  Brewster  (4)  there  were,  in  addition  to  the  crowd, 
the  performance  of  a  powerful  brass  band,  fireworks,  &c. 

A  school  is  a  lawful  undertaking ;  and  a  national  school  is  not 
conducted  for  profit.  Day  pupils  cannot  assemble  without  using 
the  public  streets.  The  streets  are  under  the  supervision  of  the 
police,  and  the  schools  are  regulated  by  teachers  and  managers. 
There  is  no  reason  why  the  assemblage  and  dispersion  of  the 
children  should  not  be  managed  so  as  to  be  free  from  noise 
and  offensive  acts. 

The  covenant  is,  that  no  nuisance  shall  be  committed  "  on  "  the 
strip  of  land.  But  it  is  not  said,  nor  can  it  be  said,  that  what  is  done 
on  the  land  by  school-keeping  causes  the  nuisance  ;  the  complaint 
is  about  something  which  is  done  off  the  land  in  coming  and  going. 

Evidence  of  depreciation  in  value  may  be  resorted  to,  but  only  to 
measure  the  amount  of  a  nuisance  when  proved  ;  the  fact  of  the  nui- 
sance must  be  first  established  independently;  the  circumstance 
of  depreciation  is  not  sufficient  alone  to  establish  a  nuisance. 

The  better  construction  of  the  covenant  is,  that  by  the  words 
"  adjoining  property  "  was  meant,  not  the  adjoining  lots,  but  the 

(1)  oth  Ed.  vol.  i.  p.  420.  (3)  3  B.  &  Ad.  188. 

(2)  2  Sim.  (N.S.)  133.  (4)  Law  Rep.  5  Eq.  25. 
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property  adjoining  the  whole  piece  of  ground  originally  sold  to  v.-C.  B. 
Chandless,  and  which  was  then  being  sold  in  lots.  1871 


Mr.  Eddis,  in  reply  : — 

On  the  question  of  the  right  of  the  Plaintiffs  to  sue  on  the 
covenant,  Western  v.  MacdermoU  (1)  is  really  conclusive.  The 
true  result  of  the  decision  in  Child  v.  Douglas  (2)  has  been  ex- 
plained in  Keates  v.  Lyon  (3).  The  vendor  is,  in  cases  of  this 
kind,  a  trustee  of  the  covenant  for  all  the  purchasers. 

On  the  other  point,  nuisance  "  must  be  held  to  mean  whatever 
may  render  a  man's  occupation  of  his  residence  substantially  un- 
comfortable :"  Walter  v.  Selfe  (4) ;  Hole  v.  Barlow  (5). 

Although  the  acts  complained  of  are  not  done  on  the  land,  if  they 
are  the  necessary  and  inevitable  result  of  what  is  done  on  the  land, 
they  will  be  restrained,  as  in  the  pigeon-shooting  and  circus  cases. 

SiE  James  Bacon,  V.C: — 

Upon  the  first  point  I  have  no  doubt  whatever  that  the  Plaintiff 
John  Bangerjield  is  entitled  to  the  full  benefit  of  the  covenant, 
and  entitled  to  it  against  the  Defendant,  the  owner  of  the  land,  and 
the  other  Defendants  associated  with  him.  The  history  of  the  case 
appears  to  be  this — that  Mr.  Eyre  sold  his  land  to  Mr.  Chand- 
less, and  took  a  restrictive  covenant  from  him;  Mr.  Chandless, 
at  a  subsequent  time,  sold  the  land  which  he  had  bought,  and 
sold  it  under  those  particulars  and  conditions  of  sale  which 
are  stated  in  the  bill.  The  5th  condition,  which  has  been  re- 
ferred to,  which  I  need  not  read  again,  is  in  substance  and  nearly 
in  words  the  same  as  the  covenant  which  was  afterwards  introduced 
into  the  conveyance. 

Now,  I  have  looked  at  the  conveyance.  The  conveyance  itself 
is  entirely  in  accordance  with  the  statements  in  the  bill  and  the 
facts  which  are  proved  in  the  case.  The  conveyance,  as  I  very 
well  recollect  (I  have  it  not  at  hand,  and  it  is  unnecessary  that  I 
should  refer  to  it  particularly,  unless  I  make  a  mistake  in  stating 
the  substance  of  it),  contains,  first,  a  recital  of  the  purchase  from 

(1)  Law  Eep.  2  Ch.  72.  (3)  Law  Kep.  4  Ch.  218,  228. 

(2)  Kay,  560  ;  2  Jur.  (N.S.)  950  ;  (4)  4  De  Q.  &  Sm.  315. 
S.  C,  on  appeal,  5  D.  M.  &  G-.  739.                 (5)  4  C.  B.  (N.S.)  334. 


Haerison 

V. 

Good. 
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G  OOD. 


V.-C.  B.  Mr.  Eyre  by  Mr.  Ghandless,  and  of  the  conveyance  by  Mr.  Eyre 
1871  to  Mr.  Chandless.  It  is  said  in  one  passage  in  the  answer,  that 
Hakr^on  '^^'hen  the  abstract  was  delivered  there  was  no  notice  contained  in 
it  of  the  restrictive  covenant.  I  pass  by  that,  as  being  wholly 
unimportant.  If  the  conveyance  was  stated  upon  the  abstract,  of 
course  it  was  the  duty,  which  could  not  be  avoided,  of  the  pur- 
chaser's solicitor  to  look  at  the  conveyance,  which  was  there  shortly 
recited.  I  can  have  no  doubt,  therefore,  if  that  were  an  important 
point,  w^hich  I  do  not  think  it  is,  that  the  Defendant  Good  is 
clearly  fixed  with  distinct  notice  of  the  covenant  entered  into  by 
Mr.  Chandless  with  Mr.  Eyre.  Besides  that,  the  deed  goes  on  to 
recite  the  sale  by  auction  in  thirty-four  lots,  and  it  refers  to  a 
plan,  which  is  in  the  margin  of  the  first  skin  of  parchment  upon 
which  the  conveyance  is  written,  which  describes  the  whole  of  the 
thirty-four  lots.  What  is  meant,  therefore,  by  the  "  adjoining 
property "  in  the  covenant  is,  in  my  opinion,  open  to  no  kind  of 
doubt  or^question ;  and  the  covenant  itself,  being  considered  only 
according  to  the  true  construction  of  the  deed,  not  importing  into 
it  any  other  circumstances  which  one  may  believe  to  have  existed, 
is  to  be  read  as  if,  an  auction  being  held,  and  thirty-four  lots 
being  submitted  to  public  competition,  the  purchaser,  Mr.  ThurloWj 
bought  three  of  those  lots,  and  bought  them  upon  the  terms 
mentioned  in  the  conditions  of  sale,  which  terms  were  afterwards 
embodied  in  the  conveyance.  The  covenant  which  he  entered 
into,  which  has  been  so  often  referred  to,  is,  that  he,  Thurlow,  his 
heirs  or  assigns,  "will  not  do  or  suffer  to  be  done  upon  the 
premises  anything  which  shall  be,  or  be  deemed  to  be,  a  nuisance 
to  Henry  Samuel  Eyre,  or  any  of  the  tenants  or  the  occupiers  for 
the  time  being  of  the  adjoining  property,  or  the  houses  to  be  built 
thereon."  In  my  opinion,  there  is  no  doubt  whatever  that,  as  a 
matter  of  construction,  "  the  adjoining  property  "  there  mentioned 
is  that  property  adjoining  the  three  lots  purchased  by  Mr.  Thur^ 
low,  which  are  described  in  the  plan  drawn  in  the  margin  of  the 
conveyance.  Of  the  title  of  the  Plaintiff  to  sue,  therefore,  upon 
the  covenant,  in  my  opinion  no  question  can  be  raised. 

There  remains  only  to  be  considered  whether  that  which  the 
Plaintiff  complains  of  is  an  infraction  of  the  covenant.  Now  the 
covenant  is  in  very  limited  terms,  no  doubt.    Probably  the  con- 
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veyancer  thought  that  he  had  very  sufficiently  prevented  the  V.-O.B. 
possibility  of  any  erection  being  made  upon  the  land,  or  of  doing  1371 
anything  by  means  of  any  erection  upon  the  land,  which  could  be  hakkTson 
even  distasteful  to  the  owners  of  the  adjoining  property.    If  that  ^^^^ 

was  his  meaning,  he  has  not  expressed  it,  and  it  is  not  competent   

to  me  to  enlarge  the  meaning  of  the  words  which  he  has  employed, 
and  which  form  the  contract  between  the  parties. 

The  word  "  nuisance  "  is  a  word  perfectly  well  known  to  the  law. 
It  means  only  one  thing.  In  common  parlance,  "  nuisance,"  no 
doubt,  is  applied  to  a  great  many  things  wholly  different  from,  and 
others  not  at  all  like,  the  definition  which  by  law  is  given  to  the 
word  "  nuisance."  But  if  it  does  not  mean  only  that  signification 
AA'hicli  the  law  has  put  upon  it,  I  am  at  a  loss  to  know  what  it  does 
mean ;  because,  if  I  enlarge  it  in  some  degree,  I  must  enlarge  it 
perhaps  in  a  greater  degree,  and  if  I  were  to  substitute  the  popular 
word  "  annoyance  "  for  the  legal  term  "  nuisance,"  I  do  not  know 
how  I  could  stop,  if  any  person  entitled  to  the  benefit  of  the  cove- 
nant should  allege  to  me  that  the  thing  which  was  being  done  was 
disagreeable  or  distasteful  to  him.  It  might  be  carried  so  far.  It 
would  be,  I  think,  reducing  the  covenant  to  an  absurdity  if  I  were 
to  extend  it  so  as  to  include  mere  matters  of  personal  antipathy. 
That  which  would  be  odious  and  almost  intolerable  to  one  man, 
others  might  not  care  a  straw  about.  I  say,  therefore,  that  I  am 
confined  entirely  to  the  meaning  of  the  word  nuisance,"  as  1  find 
it  used  in  and  applied  by  the  law. 

Now,  the  cases  which  have  been  referred  to  strictly  limit  it  to 
that.  The  case  of  the  brick-burning  was  this  :  A  man  who  burns 
bricks  to  the  nuisance  of  his  neighbours  is  liable  to  be  restrained 
by  this  Court,  and  is  liable  to  an  action  on  the  case  brought  against 
him  in  a  Court  of  Common  Law.  This  case  does  not  approach  that 
authority  at  all.  Then  it  is  said  that  this  will  be  disagreeable  to 
the  Plaintiff.  Ko  doubt  it  will.  It  is  said  also  that  it  will  depre- 
ciate his  property.  I  think  there  is  abundant  evidence  in  support 
of  that  fact ;  but  that  is  not  enough. 

The  common  law  case  of  Doe  v.  Keeling  (1),  which  was  referred 
to,  established  nothing  to  shew  that  the  thing  itself  was  a  nuisance. 
But  it  was  pointed  out  to  the  jury  who  had  to  assess  the  damages, 

(1)  1  M.  &  S.  95. 
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V.-C.  B.     that  tliey  were  not  to  consider  what  was  done  a  mere  trifle — not  a 
1871       mere  infraction  of  a  covenant  which  would  bring  with  it  no  sub- 
Hake^on    stantial  injury — but  that  the  carrying  on  the  trade  of  a  school  in  a 
Good      place  where  a  man  has  contracted  to  carry  on  no  trade  at  all,  might 

  be  not  merely  a  breach  of  covenant,  but  a  great  inconvenience 

to  the  persons  interested,  and  might  be  doing  the  very  thing  the 
covenant  was  intended  to  prevent. 

The  case  of  Kem;p  v.  Soher  (1)  is  open,  in  my  opinion,  to  the 
same  observation  ;  because  we  all  know  that,  although  the  Court  of 
iDhancery  interferes,  when  it  thinks  it  right,  by  way  of  injunction 
to  prevent  the  violation  of  a  covenant,  yet,  if  the  violation  is  so 
slight,  formal,  and  unsubstantial  that  the  Plaintiff  can  have  no 
ground  in  conscience  to  complain  of  it,  the  Court  will  not  grant 
an  injunction.  It  is  for  this  reason  that  the  observation  was  made 
by  the  Vice- Chancellor,  in  Kemp  v.  Soher,  as  to  the  word  annoy- 
ance." The  word  annoyance  "  occurred  in  the  covenant  in  that 
case,  and  an  annoyance  might  be  experienced  by  the  adjoining- 
neighbours  from  the  fact  of  there  being  a  school  in  which  music- 
and  dancing  were  taught. 

Now,  can  I  say  that  this  is  a  nuisance  ?  The  building  of  a  house 
is  no  nuisance.  The  establishment  of  a  school  is  no  nuisance  in 
itself.  As  to  the  fact  that  a  number  of  boys  Avill  be  collected  (I  do 
not  know  that  they  are  collected  to  go  to  school,  but  when  they 
come  out,  unquestionably  there  will  be  collected  a  number  of  boys 
coming  out  of  school  at  the  end  of  school  hours),  being  the  Queen's 
subjects,  and  walking  along  the  Queen's  highway,  I  do  not  see  by 
what  kind  of  reasoning  it  can  be  said  that  that  will  be  a  nuisance. 
I  do  not  forget  it  is  said  there  was  a  school  in  Marlborough 
Place,  which  is  proved  to  have  been  what  is  called  a  "  nuisance ;" 
and  that  deserves '  to  be  examined,  because  the  evidence  states 
that  it  was  inconvenient  and  injurious  to  one  of  the  witnesses, 
that  he  lost  a  good  tenant,  and  for  four  years  he  could  not  get 
another ;  and  then  he  was  obliged  to  sell  the  house  at  a  reduced 
price.  The  inconvenience  there  spoken  of  is,  that  the  boys,  on 
coming  out  of  school,  misbehaved  themselves.  That  is  not  a 
necessary  consequence  of  their  being  in  school  or  of  their  coming 
out  of  school.  The  common  police  regulations  of  the  metropolis 
(1)  1  Sim.  (N.S.)  517. 
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prevent  the  possibility  of  any  such  nuisance  being'  committed,  it*    V.-C.  B. 
the  police  think  fit  to  put  the  law  in  force.    If  boys  commit  the  i87i 
indecencies' which  are  spoken  of,  they  can  at  once  be  punished  harhisoi 
and  restrained.   I  have  no  reason  to  believe  that  in  such  a  tho-  ^^^^^ 

roughfare  as  Ahhey  Place  is  described  to  be,  the  same  sort  of   

inconvenience  will  exist  as  existed  in  Marlborough  Place,  which  is 
described  as  a  smaller  and  shorter  street.  But  I  do  not  enter  into 
that.  Nor  am  I  much  impressed  by  the  statement  that  rules  have 
been  made,  because  I  observe  from  the  date  that  the  rules  were 
made  after  the  bill  was  filed  ;  and  although  I  give  the  Defendants 
credit,  to  which  they  clearly  are  entitled,  for  not  meaning  to  permit 
anything  which  would  be  indecent  or  improper,  or  even  incon- 
venient to  anybody,  yet  I  cannot  attach  very  much  importance  to 
that.  I  have  no  means  of  enforcing  the  rules,  nor  any  confident 
notion  that  the  rules  will  be  observed. 

Throughout  the  whole  of  this  case  I  have  been  endeavouring  to 
find  out  where  the  legal  nuisance  is.  If  it  is  not  a  legal  nuisance,  I 
have  nothing  to  do  with  it.  Unless  the  nuisance  complained  of  is 
one  for  which  an  indictment  will  lie,  or  an  action  can  be  maintained, 
in  my  opinion  it  is  no  nuisance  within  the  terms  of  this  covenant. 

I  would  not  have  it  supposed  that  I  am  not  perfectly  sensible  of 
the  great  disadvantage  which  will  happen  to  the  Plaintiff,  Mr. 
Dangerfield,  if  this  school  should  be  established  in  the  place  w^here 
it  is  proposed.  I  have  no  doubt  that  the  value  of  his  property  will 
be  depreciated.  But  the  case  which  was  referred  to,  and  very 
properly  referred  to,  is  by  no  means  an  authority  for  the  pro- 
position that,  because  a  depreciation  in  value  would  take  place, 
the  owners  of  adjoining  property  suffering  depreciation  have  there- 
fore a  right  to  call  that  a  "  nuisance  "  which  they  fail  to  prove 
otherwise  to  be  a  nuisance.  The  law  upon  that  subject  I  take  to  be 
clear  and  plain.  I  am  obliged,  therefore,  to  come  to  the  con- 
clusion that  no  legal  nuisance  will  be  committed;  and  I  will  go 
a  little  further  and  say,  I  do  not  believe  that  there  could  by 
possibility  happen  anything  which  can  be  properly  called  a  "  nui- 
sance," although  it  may  be  an  inconvenience  or  a  disadvantage. 
A  loss  to  Mr.  Dangerfield  unquestionably  there  would  be ;  all  the 
hopes  that  he  formed  when  he  spent  £6000  in  building  his  house 
will  be  disappointed  ;  his  residence  will  be  made  much  less  agree- 
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V.-U.  B.    able  than  it  was.    But  I  cannot  enlarge  the  terms  of  this  covenant 

1871      in  order  to  give  him  a  right  which  has  not  been  stipulated  for '  in 

lAEEisoN  covenant,  a  matter  which  the  Defendants  are  entitled  to  the 

^-  benefit  of  as  much  as  he  is,  and  which  was  introduced  for  their 
Good. 

  common  benefit. 

I  am  obliged,  therefore,  to  dismiss  his  bill ;  but  I  cannot  order  him 
to  pay  the  costs  of  it,  and  for  a  very  plain  reason.  It  has  been 
proved  to  my  satisfaction  that,  upon  the  church  site,  there  is  a 
space  upon  which  the  gentlemen  who  are  the  Defendants  in  this  suit 
might,  if  they  had  chosen,  have  built,  and  may  still,  if  they  should 
choose,  build  a  convenient  and  suitable  school.  The  evidence 
shews  that  there  did  exist  some  doubt  upon  the  subject  in  the  first 
place,  in  consequence  of  a  barrister's  opinion  (which  doubt  was 
removed  by  a  subsequent  opinion),  that  the  schools  may  well  be 
established  there.  There  was  a  difficulty  about  obtaining  access 
to  the  schools ;  that  difficulty  has  also  been  removed,  as  appears 
by  Mr.  Harrison's  evidence ;  and  the  site  may  be  easily  and  con- 
veniently procured.  I  think  that  if  Mr.  BangerfieWs  offer  then 
made — I  say  nothing  about  his  offer  since  made,  because  I  have 
no  power  to  enforce  that  offer  upon  these  gentlemen — had  been 
accepted,  and  the  remonstrance  which  was  made  by  him  had 
been  attended  to,  it  is  probable  there  would  have  been  no 
litigation. 

The  reason  w^hy  I  do  not  give  the  costs  is,  first,  I  am  satisfied 
that  there  is,  and  the  Defendants  know  there  is,  a  suitable  site 
which  might  be  had  gratis  for  the  establishment  of  these  schools. 
That  appears  not  only  from  the  evidence  which  has  been  adduced^ 
but  there  is  also  a  plan — I  do  not  know  whether  I  am  strictly  right 
in  referring  to  it — drawn  by  Mr.  Good  himself,  which  shews  not 
only  the  site  of  the  schools,  but  the  access  and  entrance  for  the 
scholars  through  the  mews.  Without,  however,  looking  at  this 
plan,  considering  what  is  elsewhere  proved,  I  am  satisfied,  without 
imputing  motives  to  these  gentlemen,  that  if  they  had  been 
actuated  by  the  ordinary  feelings  which  one  may  ascribe  to  neigh- 
bours living  in  a  district  like  this,  they  might  have  accomplished 
that  most  useful  object  which  they  have  in  view,  without  doing 
any  injury  to  Mr.  Dangerjield.  The  tone  of  the  letters  from 
Mr.  Good  to  Mr.  JDangerfield  satisfies  me  that  I  ought  not  to 
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make  the  Plaintiff  pay  the  costs  of  this  suit.    Mr.  Good  says  :  "If    V.-C.  B. 
you  and  your  friends,  who  are  interested  in  removing  the  site  of  the  ib7i 
proposed  school  building,  will  come  prepared  at  the  next  com-  hareison 
mittee  to  substitute  a  portion  of  the  mews  adjoining  the  ground  ^^^^ 

surrounding  the  church,  with  access  to  the  same  from  the  mews,  I   

will  support  you,  and  will  at  the  same  time  undertake  to  assure 
you  that  the  vacant  ground  in  Abbey  Place  shall  be  let  for  private 
residences,  and  for  no  other  purposes.  If  you  cannot  provide  any 
other  site  I  hope  you  will  not  obstruct  the  general  business  of  the 
committee,  as  we  have  several  matters  requiring  immediate  atten- 
tion." Mr.  JDangerfield  did  his  best  to  comply  with  that ;  he  pro- 
cured the  assent  of  the  trustees  of  the  school  site  ;  he  procured  the 
consent  of  Mr.  Harrison,  who  was  the  owner  of  land  in  the  mews. 
All  that  seems  to  have  been  in  vain.  On  the  27th  of  January 
Mr.  Good  writes  to  him  again :  "  A  meeting  of  the  St.  Mark's  School 
Building  Committee  will  be  held  here  to-morrow  evening,  and  as 
you  have  only  recently  been  elected  one  of  its  members,  I  may  as 
well  intimate  to  you  at  once  that  it  is  expected  every  member 
belonging  to  it  will,  in  one  way  or  another,  assist  in  contributing  to 
the  fund,  as  every  member  has  already  done  so  most  liberally, 
excepting  yourself.  I  am  anxious  to  inquire  whether  you  will  be 
prepared  to  announce  at  this  meeting  your  willingness  and  intention 
to  contribute."  Mr.  Good  had  perhaps  a  right  to  write  such  a 
letter  as  that.  At  the  same  time  it  strikes  me  that  it  is  an 
attempt,  knowing  the  disadvantage  under  which  Mr.  Bangerjield 
laboured,  to  make  him  contribute  not  to  the  extent  that  he  thought 
right,  but  to  the  extent  that  would  satisfy  Mr.  Good,  or  perhaps 
some  other  person.  I  think  that  was  unfair  and  unneighbourly 
conduct.  I  think  that  by  reason  of  that  correspondence,  and  pro- 
bably in  consequence  of  that  only,  this  suit  was  instituted.  I 
think,  if  Mr.  Banger  field's  offer  had  been  more  readily  accepted — 
if  his  remonstrances  had  been  more  fairly  and  patiently  attended 
to — there  would  have  been  no  litigation. 

Although,  therefore,  I  can  give  him  no  relief  uj^on  this  record, 
I  dismiss  his  bill  without  costs. 


Solicitors  for  the  Plaintiffs :  Messrs.  Bangerfield  &  Fraser. 
Solicitors  for  the  Defendants :  Messrs.  Bod  dc  Longsfaffe. 
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v.-o.  B.  In  re  CREDIT  FONCIER  OF  ENGLAND. 

1871 

Company — Bedudion  of  Capital  and  Shares — 30  &  31  Vict.  c.  131 — Cieneral 
Jan.  21.  Order  of  the  21sf  of  March,  1868— i^om  of  Order. 

A  Petition  having  been  presented  by  a  company  for  confirmation  of  resolu- 
tions for  reduction  of  its  capital  and  shares,  aa  order  was  made  for  an  inquir}- 
as  to  debts,  and  the  presentation  of  the  Petition  was  directed  to  be  advertised, 
and  a  list  of  creditors  to  be  left  at  the  Judge's  Chambers.  This  having  been 
done,  the  Chief  Clerk  certified  that  a  list  of  creditors  had  been  settled,  but 
that  the  names  of  some  of  the  creditors,  who  were  holders  of  the  company's 
debentures,  being  unknown  to  the  company,  did  not  appear  on  the  list. 
None  of  them  had  claimed  under  the  13th  section  of  the  Companies  Act,  1867, 
to  be  entered  on  the  list.  Upon  the  Petition  coming  on  to  be  heard,  and  being 
unopposed : — 

Held,  that  the  debenture  holders  were  in  the  position  of  creditors  who  were 
now  excluded,  under  the  13th  section,  from  the  right  of  objecting  to  the  pro- 
posed reduction. 

Other  creditors  named  in  the  list,  whose  debts  were  not  yet  due,  and  were 
secured,  had  neither  assented  to,  nor  dissented  from  the  proposed  reduction : 

Eeld,  that  they  were  not  to  be  considered  creditors  "  who  do  not  assent," 
within  the  14th  section  of  the  Act,  but  must  be  taken  to  have  assented. 

Fourteen  days  from  the  date  of  the  order  fixed  for  discontinuance  of  the 
words  "  and  Keduced." 

Form  of  order  as  to  final  advertisements,  and  otherwise. 

This  was  a  Petition  presented  by  The  Credit  Fonder  of  England, 
Limited  and  Reduced,  sl  company  registered  under  the  Act  of 
1862,  praying  for  confirmation  of  a  resolution  passed  on  the  28th 
of  February,  1870,  and  confirmed  on  the  15th  of  March  following, 
for  reducing  the  capital  and  shares  of  the  company  ;  that  a  proper 
date  might  be  fixed  for  the  discontinuance  of  the  addition  to  the 
company's  name  of  the  words  "  and  Eeduced ;"  and  that  for  these 
purposes  all  proper  directions  might  be  given,  inquiries  made, 
notices  given,  and  proceedings  taken. 

The  company  was  originally  constituted  in  1866,  with  a  capital 
of  £2,000,000,  in  200,000  shares  of  £10  each,  all  of  which  had 
been  fully  paid  up.  On  the  4th  of  February,  1870,  a  resolution 
was  passed  modifying  the  articles  of  association,  under  the  powers 
of  the  9th  section  of  the  Companies  Act,  1867  (30  &  31  Vict, 
c.  131),  which,  being  confirmed  on  the  28th  of  February  following, 
became  a  special  resolution ;  and  was  followed  by  the  resolution 
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above-mentioned,  for  reduction  of  the  capital  and  shares  of  the     V.-C.  B. 
company  to  a  sum  of  £1,000,000  in  200,000  shares  of  £5  each.  i87i 

On  the  29th  of  March,  1870,  in  conformity  with  the  General 
Order  of  the  21st  of  March,  1868,  an  order  was  made  upon  appli-  ji^^f^pj^p 
cation  of  the  Petitioners  by  summons,  for  an  inquiry  as  to  the  debts,  England. 
claims,  and  liabilities  of  or  affecting  the  company  on  the  3rd  of 
May,  1870,  and  directing  notices  of  the  presentation  of  the  Petition 
to  be  advertised  in  the  London  Gazette,  and  three  times  in  the 
Times,  Daily  News,  and  Standard,  and  a  list  of  persons  who  should 
be  creditors  on  the  date  aforesaid,  with  office  copy  of  the  affidavit 
verifying  the  same,  to  be  left  at  the  Judge's  Chambers. 

The  Chief  Clerk,  by  his  certificate,  dated  the  19th  of  December, 
and  approved  the  23rd,  found  that  the  above  directions  had  been 
complied  with,  and  that  a  list  of  persons  who  were  creditors  on  the 
3rd  of  May,  1870,  had  been  settled,  together  with  the  names  of 
such  creditors,  "  except  such  of  the  said  creditors  to  whom  debts 
are  due  on  the  debentures  mentioned  in  the  said  schedule  which 
are  payable  to  the  bearers  thereof,  whose  names  are  not  known  to 
the  company,"  and  that  such  debts  or  claims  amounted  altogether 
to  the  sum  of  £351,473  6s.  8d.  Amongst  the  former  was  a  debt 
or  claim  of  £36,580  7s.  2d.  in  respect  of  money  lent,  and  not  yet 
repayable,  and  interest,  due  to  the  National  Bank  of  Scotland  ;  a 
debt  or  claim  of  £15,303  5s.  8d.  in  respect  of  another  sum  of 
money  lent,  and  not  yet  repayable,  with  interest,  due  to  Giles 
Loder  ;  a  debt  or  claim  of  £5444  3s.  9d.  owing  to  or  claimed  by 
JoJin  Lindsay  Scott  in  respect  of  a  contingent  guarantee  for  the 
payment  by  the  Millwall  Doch  Comjoany  of  their  debentures  to  the 
amount  of  £5000,  with  interest ;  and  a  debt  of  £397  5s.  id.  to 
the  Commissioners  of  Income  Tax. 

The  amounts  of  these  debts  or  claims  were  all  admitted  by  the 
company. 

The  certificate  also  found  that  certain  creditors  named,  to  the 
amount  in  value  of  £25,497  19s.  6d.,  had,  since  the  3rd  of  May, 
1870,  been  fully  paid,  and  that  certain  sums  had  been  paid  on 
account  of  three  other  debts,  namely,  £303  5s.  Sd.  on  account  of 
the  above-mentioned  debt  to  Giles  Loder;  £161  5s.  8d.  on 
account  of  the  debt  to  the  Commissioners  of  Income  Tax ;  and 
£2000  on  account  of  a  debt  of  £14,000  for  three  and  a  half  years 
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V.-C.  B.  rent  to  the  CUy  Offices  Comjoany ;  also  tliat  the  company  were 

1871  willing  to  set  apart  and  appropriate  the  amount  of  the  residue  of 

^J^g  the  debt  due  to  the  Commissioners  of  Income  Tax. 

Credit        Further,  that  a  debt  to,  or  claim  by,  the  Imperial  Land  Com- 

FONOIER  OF  .  .      .  ... 

England,  pany  of  Marseilles^  Limited,  and  its  liquidators,  to  the  amount  of 
£1,075,232,  or  such  sum  as  might  be  recovered  in  a  suit  then 
pending  by  the  Marseilles  Company,  was  not  admitted  by  the 
company,  and  they  were  not  willing  to  set  apart  and  appropriate 
the  amount  of  such  debt  or  claim.  Such  debt  or  claim  had  not 
been  fixed  by  inquiry  and  adjudication  in  the  manner  provided 
for  by  the  14th  section  of  the  Act. 

Also  that  creditors  to  the  amount  of  £173,707  4s.  Id.  had  con- 
sented ;  and  that  the  Marseilles  Company  s  debt  or  claim  had  been 
disallowed. 

From  the  affidavit  of  the  accountant  of  the  company  it  appeared 
that  other  payments  had  been  made  beyond  what  appeared  in  the 
certificate,  and  which  were  not  inserted  in  the  certificate  owing  to 
the  vouchers  not  having  been  produced  to  the  Chief  Clerk ;  and 
the  result  was,  that  the  ascertained  creditors  apparently  unpaid, 
and  who  had  not  consented  to  the  proposed  reduction,  were  the 
National  Bank  of  Scotland,  who  were  secured  creditors  for 
£36,580  7s.  2d.,  and  Giles  Loder,  who  was  also  secured  for  £15,000. 
Of  the  debentures  for  £160,000,  some  had  been  paid  off,  but  it 
was  admitted  that  £120,000  worth  of  such  debentures,  payable  to 
bearer,  remained  unpaid. 

The  Petition  now  came  on  to  be  heard,  unopposed;  but  there 
came  on  for  hearing  at  the  same  time  a  summons  which  had  been 
taken  out  by  the  Marseilles  Company  to  obtain  the  opinion  of  the 
Judge  on  their  above-mentioned  claim. 

Sir  Boundell  Palmer,  Q.C.,  Mr.  Fry,  Q.C.,  and  Mr.  JacJcson,  for 
the  Petitioners : — 

Under  the  13th  section  of  the  Companies  Act,  1867,  creditors 
who  are  entitled  to  object  to  a  proposed  reduction  of  capital  and 
shares  are  creditors  who,  at  the  date  fixed  by  the  Court,  are 
entitled  to  any  debt  or  claim  which,  if  that  date  were  the  com- 
mencement of  the  winding-up,  would  be  admissible  in  proof 
against  the  company.    With  regard  to  that  class  of  creditors, 
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consent  is  necessary  ;  but  payment,  or  determination  of  the  debt,     V.-O.  B. 
or  the  giving  security  for  its  amount,  will  render  consent  un-  1871 
necessary.  x^^re 

Then  the  13th  section  requires  that  the  Court  shall  settle  a  list  yo^^erov 
of  creditors,  and  may  publish  notices  fixing  a  time  within  which  England. 
creditors  are  to  claim  to  be  entered,  or  to  be  excluded  from  a 
right  of  objecting.  That  was  inserted  probably  in  order  to  provide 
for  two  classes  of  persons,  creditors  who  might  be  overlooked  by 
the  company,  and  creditors  of  whom,  from  the  nature  of  the  claim, 
the  company  could  not  be  cognisant. 

As  to  the  amount  to  be  appropriated  by  way  of  security,  when 
the  debt  of  a  non-assenting  creditor  is  not  discharged  or  determined, 
the  14  th  section  provides,  first,  that  if  the  full  amount  of  the  debt 
be  admitted,  or  though  not  admitted,  be  such  as  the  company  are 
willing  to  set  apart  or  appropriate,  then  the  full  amount  of  the 
debt  or  claim  is  to  be  appropriated ;  and  secondly,  if  the  amount 
be  not  admitted,  and  such  as  the  company  are  unwilling  to  set 
apart  or  appropriate,  the  amount  may  be  inquired  into  and 
adjudicated  by  the  Court. 

Then  the  17th  section  saves  the  rights  of  creditors  who  may  be 
in  ignorance  of  the  proceedings. 

The  9th  rule  of  the  General  Order  of  the  21st  of  March,  1868, 
provides  that  the  company  shall  send  to  each  creditor  entered  in 
the  list  (provided  for  by  the  13th  section  of  the  Act  and  the  4th 
rule  of  the  Order)  a  notice  stating  the  amount  of  the  proposed 
reduction  and  the  time  within  which,  if  he  claims  to  be  a  creditor  for 
a  larger  amount,  he  must  send  in  particulars  of  his  claim.  The 
14th  rule  of  the  Order  prescribes  the  classes  of  debts  and  claims 
which  are  to  be  stated  in  the  certificate ;  and  the  1 5th  rule  pro- 
vides that,  after  eight  days  from  the  filing  of  the  certificate,  the 
Petition  may  be  placed  in  the  list  of  Petitions.  Notices  of  the 
day  of  hearing  are  (rule  16)  to  be  published,  and  the  17th  rule 
gives  creditors  the  option,  upon  giving  two  clear  days'  notice  to 
the  solicitor  of  the  company,  to  appear  and  oppose  the  application. 

In  the  present  case  there  is  no  creditor  who  appears  and  opposes. 
With  the  liquidators  of  the  Marseilles  Company  an  arrangement 
has  been  made,  and  they  consent,  on  the  terms  that  the  dis- 
allowance by  the  Chief  Clerk  of  their  claim  for  the  purpose  of  this 
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V.-C.  B.     Petition  shall  be  without  prejudice  to  any  right  which  they  may 
1871       establish,  and  that  they  may  have  the  costs  of  their  present 


In  re  appearance. 

Cb^dit  ^Y^Q  debenture  holders  whose  names  are  not  known,  we 

FoNciEE  or  ' 

England,  submit  that  they  are  creditors  not  entered  on  the  list,  who  may,  on 

receiving  the  notice  by  advertisement  under  the  16th  rule  of  the 

Order,  come  forward  and  claim  under  the  13th  section  of  the  Act 

to  be  entered  on  the  list,  and  if  they  fail  to  do  so,  are  to  be 

excluded  from  the  right  of  objecting. 

As  to  the  creditors  whose  names  are  on  the  present  list,  the 
provisions  of  the  Act  of  Parliament  have  been  fully  complied  with 
by  the  Petitioners.  But  the  National  Banh  of  Scotland  and 
Mr.  Loder,  whose  debts  have  not  matured,  and  are  secured,  and 
Mr.  Scott,  who  has  given  a  contingent  guarantee  for  a  sum  of 
money  not  presently  payable,  though  they  do  not  dissent,  have 
given  no  written  consent ;  and  the  question  is,  whether  the  Court 
cannot,  nevertheless,  treat  them  as  assenting. 

If  not,  the  result  will  be,  that  creditors  who  actively  neither 
consent  nor  dissent,  and  who  take  no  step  whatever,  are  in  a 
better  position  than  those  who  actively  dissent,  inasmuch  as  the 
former  will  have  a  right  to  have  the  full  amount  of  their  debts  or 
claims  appropriated,  whilst  the  latter  must  (rule  19  of  the  Order) 
submit  to  the  "  directions  "  of  the  Court,  the  Court  being  conse- 
quently bound  to  exercise  a  discretion. 

As  to  the  discontinuance  of  the  words  "  and  Keduced,"  consider- 
ing that  the  name  of  the  company  has  had  this  addition  since 
February,  1870,  we  ask  that  a  fortnight  may  be  fixed  for  its  dis- 
continuance ;  as  in  In  re  Telegraph  Construction  Company  (1),  and 
In  re  Muntzs  Metal  Company,  before  Yice- Chancellor  Malins, 
July  8,  1870. 

As  to  the  final  advertisements  required  by  rule  20  of  the 
General  Order,  the  practice  has  been  to  direct  them  to  be  made 
in  the  same  newspapers  as  the  preliminary  notices  were  ad- 
vertised in. 

Mr.  Eiggins,  for  the  liquidators  of  the  Imperial  Land  Company 
of  Marseilles, 

(1)  Law  Rep.  10  Eq  389. 
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Sir  James  Bacon,  Y.C.  : —  v.-c.  B. 

The  only  difficulty  that  seems  to  exist,  if  it  be  a  difficulty,  is  upon  ^^"^^ 
the  words  in  the  14th  section,  "  \\  here  a  creditor  does  not  consent."      In  re 

It  appears  to  me,  taking  the  Act  of  Parliament,  and  looking  at  foncier  of 
all  its  provisions  together,  that  a  creditor  who  "  does  not  consent "  England. 
does  not  mean  a  creditor  who  remains  perfectly  passive,  having  the 
opportunity  of  opposing. 

As  to  the  list  of  creditors  in  the  present  case,  in  the  first  place 
there  have  been  mentioned  debenture  holders  whom  it  is  im- 
possible to  ascertain,  but  who,  by  means  of  the  advertisement 
published  under  the  Act  of  Parliament,  have  been,  as  it  is  supposed, 
sufficiently  apprised  of  the  proceedings  w^hich  are  taking  place  con- 
cerning their  rights.  I  think  that  the  absence  of  these  debenture 
holders  cannot  be  any  reason  why  the  order  should  not  be  made. 

With  regard  to  the  debt  to  the  Government,  it  is  proposed  to 
provide  for  that.  As  to  the  debts  to  the  Bank  of  Scotland  and  to 
Mr.  Loder,  which  are  stated  to  be  fully  secured,  although  the 
creditors  do  not  in  writing  assent,  or  by  their  appearance  assent, 
there  is  no  opposition  on  their  part.  They  have  both  been  partly 
paid.  Then  Mr.  Scott's  is  a  guarantee  debt,  payable  at  a  future  date* 
I  do  not  think  that  the  absence  of  these  several  creditors  forms  any 
reason  why  the  order  based  on  the  Chief  Clerk's  certificate,  formal 
and  right  as  it  is  in  all  other  respects,  should  be  suspended.  There- 
fore, with  great  safety,  I  think  I  may  make  the  order  desired,  and 
that  it  is  a  correct  order. 

As  to  the  time  of  a  fortnight,  which  was  the  time  fixed  by  Yice^ 
Chancellor  Malins  in  a  case  in  which  the  words  and  Keduced  "  had 
been  used  for  a  much  shorter  period  than  that  for  which  they  have 
been  used  here,  I  cannot  do  wrong  in  following  that  as  a  precedent. 
Then  as  to  the  advertisements  in  the  newspapers,  they  will  be  as 
suggested,  in  the  London  Gazette,  and  in  three  London  newspapers. 

Sir  Roundell  Palmer  referred  to  the  20th  rule  of  the  Order, 
and  asked  the  Court  to  fix  in  what  manner  and  at  what  times  the 
advertisements  were  to  be  inserted. 

The  Yice-Chancellor  ordered  the  advertisements  to  be  inserted 
twice  in  the  same  three  newspapers  that  were  selected  for  the 
preliminary  advertisements ;  once  in  each  of  two  successive  weeks. 
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V.-C.  B. 
1871 

In  re 
Ceedit 
foncier  of 
England. 


The  following  was  the  order  : — 

Upon  the  application  of  Henry  Chatteris,  Frederick  Maynard,  and  Alexander 
Samuelson,  the  liquidators  of  the  Imperial  Land  Company  of  Marseilles,  Limited^ 
that,  notwithstanding  the  lapse  of  more  than  four  days  since  the  signing  of  the 
Chief  Clerk's  certificate,  dated  the  17th  of  December,  1870,  the  said  applicants 
might  be  at  liberty  to  obtain  the  opinion  of  the  Judge  upon  the  claim  made  by 
them  as  such  liquidators  against  the  Credit  Foncier  of  England,  Limited  and 
Beduced,  and  that  the  Judge  might  adjudicate  thereon,  or  else  that  the  said  certi- 
ficate might  be  varied  by  allowing  instead  of  disallowing  said  claim,  and  upon 
hearing  the  solicitors  for  the  applicants  and  for  the  Credit  Foncier ....  in  Chambers, 
the  same  was  adjourned  to  be  heard  in  Court,  and  coming  on  this  day  to  be  heard 
accordingly,  together  with  the  Petition  of  the  Credit  Foncier  ....  on  the  25th  of 
March,  1870,  preferred  ....  and  upon  hearing  counsel  for  the  said  liquidator  and  for 
said  Petitioners,  and  upon  reading  the  said  Petition,  the  two  afiidavits  of  Alexander 
Samuelson  filed  ....  the  Chief  Clerk's  certificate,  dated  ....  an  affidavit  of ...  . 
the  London  Gazette,  dated  the  13th  of  January,  1871,  and  the  following  news- 
papers ;  the  Times,  of  the  11th  and  19th  of  January,  1871,  the  Daily  News,  of 
the  11th  and  17th  of  January,  1871,  and  the  Standard,  of  the  11th  and  17th  of 
January,  1871,  each  containing  an  advertisement  of  the  day  appointed  for  the 
hearing  of  the  said  Petition  ;  and  it  appearing  by  the  Chief  Clerk's  said  certificate 

that  all  the  creditors  of  the  said  Credit  Foncier  consent  to  the  said  Petition,  other 

than  the  Commissioners  of  Income  Tax,  and  the  National  Bank  of  Scotland,  Giles 
Loder,  and  John  Lindsay  Scott,  and  the  debenture  holders  set  forth  in  the  first 
part  of  the  first  schedule  to  the  Chief  Clerk's  said  certificate ; 

This  Court  doth  order  that  the  said  Credit  Foncier  ....  do,  before  the  10th  day  of 
February,  1871,  pay  into  the  bank  to  the  credit  of  The  Credit  Foncier  of  England, 
Limited  and  Beduced,  The  Account  of  Income  Tax,  £235  19s.  8<^.,  found  due  to 
the  Commissioners  of  Income  Tax.  .  .  . 

And  this  Court  being  of  opinion  that  none  of  the  said  debts  of  the  said  National 
Bank  of  Scotland,  Giles  Loder,  and  John  Lindsay  Scott,  or  of  the  debenture 
holders,  require  to  be  provided  for  in  the  manner  required  by  the  14th  section  of 
the  Companies  Act,  1867  ; 

This  Court  doth  order  that,  upon  such  payment  into  the  bank,  the  special  reso- 
lution passed  ....  and  confirmed  ....  and  which  resolution  was  in  the  words 
following  ....  (reciting  it)  be  confirmed  : 

And  it  is  ordered  that  this  order,  together  with  the  original  receipt  from  the 
Bank  of  England,  for  such  payment  as  aforesaid,  be  produced  to  the  Kegistrars  of 
Joint  Stock  Companies,  and  that  an  office  copy  of  this  order  be  delivered  to  them, 
together  with  a  minute  in  the  w^ords  or  to  the  efiTect  set  forth  in  the  schedule  hereto : 

And  it  is  ordered  that  notice  of  the  registration,  by  the  Registrar,  of  this  order, 
and  of  the  said  minute,  be  published  once  in  the  London  Gazette  and  once  in  the  said 
Times,  Daily  News,  and  Standard  newspapers  (in)  the  two  weeks  next  following 
such  registration  : 

And  it  is  ordered  that  the  said  Petitioners  ....  be  at  liberty  to  discontinue  the 
addition  to  their  name  of  the  words  "  and  Eeduced  "  after  the  expiration  of  four- 
teen days  from  the  date  of  this  order  : 

And  it  is  ordered  that  the  disallowance  of  the  claim  of  the  said  liquidators  of  the 
Imperial  Land  Company  ....  by  the  Chief  Clerk's  said  certificate,  is  to  be  with- 
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out  prejudice  to  the  right,  if  any,  which  the  said  Imperial  Land  Company  may 
establish  against  the  said  Credit  Fonder  ....  in  certain  litigation  now  pending, 
or  otherwise : 

And  it  is  ordered  that  the  said  Credit^  Fonder  ....  do  pay  to  H.  Chatteris, 
F.  Maynard,  and  A.  Samuelson,  the  said  liquidators,  their  costs  of  and  relating  to 

the  said  application  and  of  the  said  Petition  ....  to  be  taxed  if  the  parties 

differ : 

And  it  is  ordered  that  the  Petitioners  be  at  liberty  to  apply  in  Chambers  for  the 
payment  out  of  the  said  sum  of  £235  19s.  8d.,  when  they  shall  have  paid  to  the 
Commissioners  of  Income  Tax  the  amount  due  to  them. 

The  Schedule. 

Minute  approved  by  the  Court. — The  capital  of  the  Credit  Fonder  of 
England,  Limited  and  Reduced,  is  £1,000,000,  divided  into  200,000  shares  of 
£5  each. 

Solicitors  for  tlie  Petitioners :  Messrs.  Uptons,  Johnson,  &  Co. 
Solicitors  for  the  Liquidators  of  the  Imperial  Land  Company 
of  Marseilles :  Messrs.  G.  S.  &  H.  Brandon. 


V.-O.  B. 

1871 

In  re 
Credit 
foncier  of 
England. 


BAKNABY  v.  TASSELL.  v.-c.  b, 

1870 

Will — Class  of  Children  of  "  Brothers  and  Sisters"  held  to  include  Children  of 

Brothers  and  Sisters  dead  at  the  date  of  the  Will — Words  "  Ft  cetera  '* —  Dec.  21  ; 
Fractice — Special  Case — New  Defendant — Amendment.  ^  2g7j 

Testator  bequeathed  "  all  my  furniture,  &c,,"  together  with  six  freehold      Jan.  13. 
houses,  to  his  wife  for  life,  and  after  her  decease,  as  follows :  "  One  half  to 
my  brothers  and  sisters  for  their  life  and  then  to  come  to  their  children 
and  in  the  same  manner  to  my  wife  brother  and  brothers  children  and  grand- 
children." 

At  the  date  of  the  will  testator  had  one  brother  and  three  sisters  living, 
another  brother  and  another  sister  having  died,  both  leaving  children.  At 
the  same  date  there  was  one  wife's  brother  living,  two  wife's  brothers  having 
died,  one  without  issue  living,  the  other  leaving  children  and  grandchildren. 
At  the  date  of  the  testator's  death  his  wife  and  all  his  brothers  and  sisters 
were  dead,  but  his  wife's  brother  was  still  living : — 

Held,  that  one  moiety  of  the  property  was.  divisible  among  all  the 
children  living,  at  the  testator's  death,  of  all  his  brothers  and  sisters 
who  left  children,  per  stirpes;  that  the  wife's  surviving  brother  took 
an  estate  for  life  in  the  other  moiety,  and  that  after  his  death  it  was 
divisible  amongst  all  the  children  and  grandchildren  living  at  his  death, 
or  coming  into  existence  during  the  lifetime  of  the  tenant  for  life,  of  ^ 
himself  and  the  other  wife's  brothers  who  left  children  or  grandchildren  ;  the 
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V.-C.  B.  families  taking  per  stirpes,  and  the  children  and  grandchildren  of  each  family 

1870-71  P^'^  capita. 

^--v^  Testator  was  possessed,  at  his  death,  of  some  waterworks  company  shares  :■ — 

Baenaby  ^eld,  that  the  shares  did  not  pass  under  the  expression  "  &c." 

Tassell.  Special  case,  amended  by  leave  at  the  hearing,  by  adding  a  party  in 

.  — —  existence  before  the  case  was  filed,  but  accidentally  ornitted,  and  ordered  to 

be  set  down,  as  amended,  against  the  added  Defendant. 

Special  case. 

John  Barnahy,  by  his  will,  which  was  holograph,  and  much  mis- 
spelt, dated  the  8th  of  April,  1862,  after  directing  the  whole  of  his 
debts,  funeral,  and  testamentary  expenses  to  be  paid  by  his  execu- 
tors thereinafter  named,  gave  and  bequeathed  *'  all  my  furniture, 
&c.,  with  my  six  freehold  houses  "  (describing  them)  to  his  wife  for 
life;  and  he  gave  and  bequeathed  after  the  decease  of  his  wife 
as  follows  :  "  One  half  of  the  freehold  houses  and  property  to  my 
brothers  and  sisters  for  their  life  and  then  to  come  to  their 
children  [and  grandchildren]  and  in  the  same  manner  to  my  wife 
brother  and  brothers  children  and  grandchildren."  He  then 
appointed  three  executors,  one  of  whom  was  a  son  of  the  Mrs. 
Sutton  below  mentioned ;  the  others  were  a  son  and  grandson  of 
Thomas  Blachman  below  mentioned. 

The  testator  died  on  the  27th  of  October,  1869. 

The  will  was  proved;  but  the  words  "and  grandchildren"  in 
brackets  above,  being  an  interlineation,  were  not  admitted  to 
probate. 

The  freeholds  described  in  the  will  were  of  gavelkind  tenure. 

The  testator  was,  at  the  time  of  his  death,  possessed  of  twenty 
shares  in  the  Chatham  Waterworks  Company. 

The  testator  had  had  two  brothers,  Robert  (the  elder  of  the  two) 
and  William;  and  four  sisters,  Elinor,  Susannah  Batty,  Mary 
Wildish,  and  Elizabeth  Margaret  Sutton. 

At  the  date  of  the  will,  Robert  Barnaby  and  Mrs.  Sutton  were 
dead ;  and  the  only  nephews  and  nieces  of  the  testator  living 
were  two  children  of  Mrs.  Batty,  two  children  of  Robert,  and  four 
children  of  Mrs.  Sutton. 

At  the  date  of  the  death  all  the  brothers  and  sisters  were  dead, 
but  there  were  children,  or  a  child  and  grandchildren,  or  a  grand- 
child living,  of  Robert  Barnaby,  Mrs.  Batty,  Mrs.  Wildish,  and 
Mrs.  Sutton. 
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The  testator's  wife,  whose  maiden  name  was  Blachman,  and    v.-o.  B. 

who  died  after  the  will,  but  before  the  testator's  death,  had  1870-71 

brothers  only,  three  in  number,  namely,  Richard,  Russell  Thomas,  barnaby 

and  Thomas.  ^  ^• 

Tasseix. 

Richard  and  Thomas  Blachman  were  dead  at  the  date  of  the   ■ 

will.  Richard  had  only  one  child,  who  also  died  before  the  date 
of  the  will.  Both  Thomas  and  Russell  Thomas  Blachman  had 
children  and  grandchildren  living  at  the  date  of  the  will,  and  at 
the  testator's  death,  and  some  had  been  born  since. 

Russell  Thomas  Blachman  was  still  living. 

The  material  questions  for  the  purposes  of  this  report  were : 

1.  Whether  by  the  words  "  the  freehold  houses  and  property"  the 
whole  of  the  property  of  the  testator,  or  only  such  property  as  is 
thereinbefore  described  or  referred  to,  or  some  and  what  part 
thereof,  is  meant;  and,  if  the  latter,  what  is  comprised  in  the  term 
"  et  cetera  "  used  in  the  said  will  ? 

2.  What  estates  and  interests  were  given  by  the  said  will  to  the 
testator's  said  brothers  and  sisters  in  the  said  freehold  houses  and 
property,  and  whether  any,  and  (if  any)  what,  estates  and  interests 
in  the  same  were  by  the  said  will  given  to  the  children  of  the 
testator's  said  brothers  and  sisters,  and  to  the  brothers  of  the  tes- 
tator's wife  and  their  children  and  grandchildren  respectively,  or 
any  of  such  persons  or  classes  ?  and  in  particular, 

5.  How  the  costs  of  the  case  are  to  be  provided  for  ? 
It  was  admitted  in  the  argument  that  by  the  word  "  wife  "  the 
testator  meant  wife's." 

Mr.  Grosvenor  Woods,  for  the  Plaintiffs,  the  two  children  of  Robert 
Barnahy : — 

As  to  the  personalty,  there  is  an  intestacy. 

The  expression  "  et  cetera  "  will  pass  only  property  ejusdem  generis  ; 
hence  not  the  waterworks  shares :  Newman  v.  Newman  (1).  The 
words  "  the  property "  refer  only  to  the  personalty  before  be- 
queathed :  Doe  V.  Earles  (2). 

As  to  the  realty,  if  the  Court  should  find  the  devise  void  for 
uncertainty,  or  that  the  real  estate  has  lapsed,  the  Plaintiffs  will 
take  as  co-heirs  of  the  testator.  If  not,  the  Plaintiffs  claim  not  to 
(1)  26  Beav.  220.  (2)  15  M.  &  W.  450. 
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V.-O.  B.  be  excluded,  although  they  are  children  of  Bohert,  the  brother  who 
1870-71     was  dead  at  the  date  of  the  will. 

Baenaby  a  genera]  rule,  where  there  is  a  gift  to  children  of  a  class, 

^'  children  of  those  members  of  the  class  who  are  dead  at  the  date  of 
Tassell. 

  the  will  are  to  be  excluded.    But  this  rule,  no  less  than  others, 

will  yield  to  clearly  manifested  intention.  Thus,  in  In  re  Jordan's 
Trusts  (1),  where  a  testator,  after  giving  legacies  to  his  brother  and 
three  sisters  (who  were  living  at  the  date  of  the  will)  by  name, 
directed  his  trustees  to  stand  possessed  of  a  fund,  after  the  death 
of  his  wife,  in  trust  to  pay  the  same  unto  and  amongst  all  and 
every  or  such  one  or  more  of  his  "  brothers  "  and  sisters  who 
should  be  living  at  the  death  of  his  wife,  and  the  child  or  children 
of  such  of  his  said  "  brothers  "  and  sisters  as  should  have  died  in 
the  lifetime  of  his  wife — the  Lord  Chancellor  (then  Vice-Chancellor 
Wood),  relying  on  the  repeated  use  by  the  testator  of  the  word 
brothers,"  although  he  had  only  one  then  living,  allowed  the 
children  of  two  brothers,  who  were  dead  at  the  date  of  the  will,  to 
participa  te. 

Again,  in  Gowling  v.  Thomjoson,  before  the  Lords  Justices  on 
8th  June,  1868,  where  a  testator,  having  two  sisters  but  no  brother 
living  at  the  date  of  the  will,  gave  his  residuary  real  and  personal 
estate  to  all  and  every  his  "  brothers  and  sisters  or  their  issue  "  in 
equal  shares  as  tenants  in  common,  "  and  to  their  respective  heirs, 
executors,  administrators,  and  assigns,"  the  liOrd  Chancellor  (then 
Lord  Justice  Wood)  and  Lord  Justice  Selwyn,  affirming  the  deci- 
sion of  Yice-Chancellor  Stuart^  gave  a  sixth  of  the  fund  to  each 
sister,  and  the  remaining  four-sixths  to  the  issue  of  three  brothers 
and  a  sister  who  had  died  before  the  date  of  the  will ;  the  issue 
taking  amongst  themselves  ^er  cajpita  (2). 

(1)  2  N.  E.  57  ;  8  L.  T.  (N.  S.)  307.  <5ead,  and  some  meaning  must  be  given 

(2)  In  Gowling  v.  Thompson  their  to  the  words  which  he  has  used  intro- 
Lordships  delivered  the  following  judg-  ducing  his  brothers.  The  general  prin- 
jQgnts :   c^Tple  laid  down  in  Chrisfopherson  v. 

Naylo7-  (1  Mer.  320),  that  where  a  tes- 

SiE  W.  Page  Wood,  L.J. :—  tator  refers  to  a  class  he  cannot  be  held 

The  singularity  of  this  case  is,  that  to  have  intended  to  include  dead  persons 

this  testator  speaks  of  his  brothers  and  in  it,  is  displaced  in  this  instance  by 

sisters,  when  in  fact  all  his  brothers  the  fact  that  the  testator  must  have 

have  been  dead  several  years.    It  must  known  that  his  own  brothers  were  all 

be  assumed  that  he  knew  they  were  dead.    It  is  idle  to  talk  of  substitution 
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Applying  these  authorities  to  the  present  case,  the  children  of  V.-C.  B. 

the  testator's  deceased  brother  and  sister  who  were  dead  at  the  date  1870-71 

of  the  will  are  included.  Barnaby 

As  to  the  costs,  it  is  submitted  they  ought  to  be  paid  rateably  T^gg^j^^ 

out  of  the  shares.   

Mr.  Eddis,  Q.C.,  for  Defendants,  children  of  Mrs.  Sutton,  and 
children  and  grandchildren  of  Thomas  Blackman : — 

The  children  of  the  testator's  brother  and  sister,  and  the  chil- 
dren and  grandchildren  of  the  wife's  brother,  who  were  dead  at  the 
date  of  the  will,  participate.  The  apparently  opposing  decision  in 
In  re  Thomjpsons  Trusts  (1),  which  was  commented  upon  in  Hannam 
V.  Sims  (2),  has  been  explained  and  reconciled  by  the  Lord  Chan- 
cellor in  In  re  Jordan's  Trusts  (3).  As  to  the  second  moiety,  there 
is  no  ground  for  holding  that  Bussell  Thomas  Blackman  takes  a 
moiety  in  the  whole.  Under  a  gift  to  A,  and  the  children  of  B., 
A.  and  the  children  of  B.  take  in  equal  shares  j9er  capita :  EawMns 
on  Wills  (4),  referring  to  Butler  v.  Stratton  (5).    If  so,  E.  T,  Blach- 


when  the  persons  for  whom  it  is  con- 
tended some  one  else  was  to  be  substi- 
tuted have  never  formed  one  of  the 
original  class  at  all.  But  when  a  tes- 
tator speaks  of  his  brothers  and  sisters 
at  a  time  when  he  must  be  taken  to 
have  known  that  all  his  brothers  and 
one  of  his  sisters  were  dead,  the  only 
rational  inference  is,  that  he  named  the 
brothers  and  sisters  for  the  purpose  of 
shewing  how  the  property  was  to  be 
divided.  He  must  have  intended  the 
property  to  go  to  his  brothers  and  sisters, 
if  living ;  but  if  they  were  dead,  then 
to  the  issue,  who  were  substituted  for 
them,  and  to  go  to  these  issue  per  stirpes. 
It  also  appears  to  me  that  there  is 
nothing  to  limit  the  construction  of  the 
word  "  issue,"  so  as  to  mean  only  chil- 
dren ;  and  the  result  will  be  that  the 
fund  is  to  go  to  all  the  issue  in  whatever 
degree  living  at  the  testator's  death  ; 
but  as  amongst  the  issue  of  each  stirps, 
the  words  "  their  respective  heirs,  exe- 
YoL.  XI.  2 


cutors,  administrators,  and  assigns," 
remove  all  question  as  to  their  taking 
as  joint  tenants. 

The  residue  must,  therefore,  be  di- 
vided into  six  parts,  each  of  the  sur- 
viving sisters  will  take  one  of  those 
sixths,  and  the  issue  of  each  of  the 
deceased  brothers  and  sisters  who  left 
issue  will  take  a  sixth,  divisible  per 
capita  as  amongst  themselves,  whatever 
their  degree  of  kindred. 

The  costs  of  all  parties  must  come 
out  of  the  estate. 

Sir  C.  J.  Selwyn,  L.J.,  concurred, 
and  said  that  the  brothers  and  sisters, 
whether  living  or  dead,  were  mentioned 
as  being  respectively  the  stirps  from 
which  the  issue  was  to  spring. 

(1)  5  D.  M.  &  a  280. 

(2)  2  De  G.  &  J.  151. 

(3)  2  N.  E.  57 ;  8  L.  T.  (N.S.)  307. 

(4)  Page  113. 

(5)  3  Bro.  C.  C.  367. 
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man  and  the  children  of  Thomas  take  in  equal  shares  as  joint 
tenants  ^er  ca]pita. 

Mr.  E.  Leigh  Pemlerton,  for  a  grandchild  of  Mrs.  Wildish, 

The  Vice-Chancelloe  said  that,  as  the  words  "and  grand- 
children" had  not  been  admitted  to  probate,  he  could  not  hear 
any  argument  on  behalf  of  a  grandchild  of  a  brother  or  sister  of 
the  testator. 

Mr.  F.  HawMns,  for  Defendants,  a  child  of  Mrs.  Batty,  and 
children  and  grandchildren  of  Bussell  Thomas  Blackman : — 

If  the  will  be  read  according  to  the  "  ordinary  sense  and  meaning 
of  the  words :"  Leach  v.  Leach  (1)  ;  Eater gham  v.  Bidehalgh  (2) — in 
the  devise  of  the  first  moiety,  only  brothers  and  sisters  living  at 
the  date  of  the  will  could  have  been  referred  to,  and  the  children 
and  grandchildren  of  the  predeceased  brother  and  sister  must  be 
excluded.  Where  original  gifts  fail,  gifts  by  substitution  must  fail 
likewise. 

As  to  the  other  moiety,  the  right  of  B.  T.  Blachman  to  a  life 
estate  in  the  whole  is  not  disputed ;  all  that  is  contended  for,  is, 
that  the  children  and  grandchildren  of  the  wife's  deceased  brother 
must  be  excluded. 

The  word  "  brothers  "  is  in  the  possessive  singular,  and  refers  to 
the  brother  before  mentioned,  namely,  B.  T.  Blachman. 

As  to  the  personalty,  the  words  "  and  all  other  things "  have 
been  held  to  carry  the  residue :  In  the  Goods  of  Ann  Cadge  (3). 

Mr.  WicJcens,  for  the  Defendant  Bussell  Thomas  Blachman : — 
That  B.  T.  Blachman  takes  a  life  interest  in  the  second  moiety 
is  clear. 

The  only  question  is,  whether  the  words  "  to  come  to  "  B.  T. 
Blachman' s  children  do  not  constitute  an  estate  tail  in  B,  T, 
Blachman. 

Mr.  Woods,  in  reply  : — 

It  is  unlikely  that  the  testator  intended  to  benefit  the  two 
children  of  one  niece  (Mrs.  Batty),  and  to  exclude  his  six  other 

(1)  2  Y.  &  C.  Ch.  495,  499.  (2)  Law  Rep.  9  Eq.  395,  400. 

,   (3)  Law  Rep.  1  P.  &  D.  543. 


V.-C.  B. 

1870-71 
Barnaby 

V. 

Tassell. 
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eepliews  and  nieces  then  living,  one  of  whom  he  appointed  to  be  V.-C.  B. 
one  of  his  executors.  The  two  other  executors  also  belong  to  the  1870-71 
class  which  it  is  sought  to  exclude.  BAmABY 

The  word  "brothers"  is  more  likely  to  be  in  the  possessive 
plural.    If  not,  the  testator  would  probably  have  used  the  pronoun 

his  "  instead  of     brothers ;"  corresponding  to  "  their  "  in  the 
preceding  clause  of  the  will. 

[In  reply  to  a  question  by  the  Court,  an  affidavit  was  read 
shewing  that  the  testator  was  at  the  date  of  his  will  aware  that  his 
brother  Bohert,  his  sister  Mrs.  Sutton,  and  his  wife's  brothers, 
Richard  and  Thomas  Blaehnan,  were  then  dead,  and  leave  was 
given,  with  consent  of  all  parties,  to  amend  the  case  by  stating  this 
fact.] 

Sir  James  Bacon,  Y.C.  : — 

Upon  the  first  point,  that  the  expression  "  &c."  refers  only  to 
property  ejusdem  generis,  and  does  not  carry  the  waterworks 
shares,  and  that  the  word  "  property "  in  the  subsequent  claim 
refers  only  to  the  property  already  bequeathed,  I  have  no  doubt 
whatever. 

But  as  to  the  true  construction  of  the  gift  of  one  moiety  to  the 
testator's  "  brothers  and  sisters  for  their  life,  and  then  to  come  to 
their  children,  and  in  the  same  manner  to "  his  "  wife's  brother 
and  brothers  children,"  I  have  the  greatest  possible  difficulty. 

Adopting,  however,  Gowling  v.  Thompson  as  an  authority,  but 
still  with  the  greatest  hesitation,  and  the  least  possible  confidence 
in  the  soundness  of  the  result  at  which  I  am  arriving,  I  must  hold 
that  the  children,  living  at  the  testator's  death,  of  all  the  testator's  | 
brothers  and  sisters  who  left  children  took  one  moiety  per  stirpes, 
and  that  the  same  construction  is  applicable  to  the  other  share ; 
consequently,  that  the  wife's  surviving  brother  takes  an  estate  for 
life,  impeachable  for  waste,  in  the  other  moiety,  and  that  after  his 
death  the  same  is  divisible  amongst  the  children  and  grandchildren 
living  at  the  testator's  death,  or  coming  into  existence  during  the 
lifetime  of  the  tenant  for  life,  of  himself  and  the  other  brothers  of 
the  testator's  wife  who  left  children  or  grandchildren,  and  the 
representatives  of  such  children  and  grandchildren. 

I  hold  also  that,  as  between  the  families,  the  moieties  are 


370  EQUITY  CASES.  [L.  E. 

divisible  jper  stirjpes ;  but  that,  as  between  tlie  members  of  each 
family,  the  shares  are  divisible  ^er  cajoita. 


A  grandchild  of  B.  T.  Blachman  had  been  born  a  few  days 
before  the  special  case  was  filed,  and  had  been  accidentally  omitted. 

At  the  hearing,  the  Court  was  asked  to  appoint  for  the  infant  the 
same  special  guardian  who  represented  the  other  infants  in  the 
same  interest,  and  to  allow  the  necessary  amendments  in  the  case 
to  be  made. 

Mr.  Wickens  suggested  whether  it  would  not  be  necessary  that 
the  case,  if  amended,  should  be  again  set  down. 

The  Vice-Chancellor  prefaced  the  decree  with  an  order  that 
the  case,  amended  by  stating  the  name  of  the  infant  and  the 
appointment  of  guardian,  be  set  down  against  the  infant  Defendant. 

The  costs  of  all  parties  were  ordered  to  be  paid  out  of  the  estate, 
the  personal  estate  being  first  liable. 


V.-C.  B. 

1870-71 
Barnaby  - 

V. 

Tassell. 


The  following  are  minutes  of  the  decree  so  far  as  material : — 

Appoint  Stephen  Ward  special  guardian  to  concur  in  the  case  on  behalf  of  the 
last-born  child  of  Margaret  Scrace.  The  case  to  be  amended  by  adding  the  name 
of  that  child,  and  stating  the  appointment  of  guardian.  The  case  to  be  set  dowB 
as  against  the  new  Defendant. 

Declare,  that  by  the  words  "  the  freehold  houses  and  property  "  only  sucli  pro- 
perty passed  as  was  thereinbefore  described  or  referred  to.  That  the  *'  &c."  only 
comprised  articles  ejusdem  generis. 

Declare  that  the  children,  living  at  the  testator's  death,  of  the  testator's  brothers 
and  sisters  who  left  children,  took,  in  the  events  which  have  happened,  one 
moiety  of  the  property  disposed  of  by  the  will  per  stirpes.  That  the  Defendant 
Eussell  Thomas  JBlacJcman  the  elder  takes  a  life  interest  in  the  other  moiety. 
That  on  his  death  the  same  moiety  is  divisible  amongst  the  children  and  grand- 
children living  at  the  testator's  death,  or  coming  into  existence  during  the  lifetime 
of  It.  T.  Blachman  the  elder,  of  the  said  B.  T.  Blackman  the  elder,  and  the  other 
brothers  of  the  testator's  wife,  or  the  representatives  of  such  children  and  grand- 
children, as  between  the  families  of  the  testator's  wife's  said  brothers  per  stirpes, 
but  as  between  the  children  and  grandchildren  ^er  capita. 

Costs  of  all  parties  of  the  special  case  to  be  paid  out  of  the  testator's  estate. 
The  personal  estate  to  be  applied  in  the  first  instance  for  that  purpose. 


Solicitors  for  all  Parties :  Messrs.  Fearo7i,  Clahon,  &  Fearon, 
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BEUCE  V.  BKUCE.  m.  e. 

JPoiuer  to  appoint  among  Children  hy  Deed — Appointment  hy  Will — Beference  to  ^f!^ 
different  Power — Defective  Execution  aided.  Deo.  7. 

By  articles,  on  the  marriage  of  A.,  followed  by  a  disentailing  assurance,  an 
estate  was  conveyed  in  trust  for  the  children  of  the  marriage,  as  A.  should  by      Jan.  17. 

deed  appoint,  and  in  default  of  appointment,  for  such  children  equally.  By  a   

subsequent  assurance,  which  was  inoperative^  A.  purported  to  put  an  end  to 
the  former  power  and  to  confer  upon  herself  a  general  power  of  appointment 
over  the  same  estate.  She  married  a  second  time,  and  died  leaving  three 
children  by  the  first  marriage  and  two  by  the  second,  and  having  made  her 
will,  whereby,  without  any  reference  to  the  power  in  the  marriage  articles, 
pursuant  to  the  alleged  general  power  and  in  exercise  of  every  other  power 
enabling  her,  she  purported  to  appoint  the  said  estate  to  her  eldest  son  by  the 
first  marriage,  charged  with  a  sum  of  £3000  in  favour  of  all  the  children  by 
both  marriages  other  than  the  eldest  son : — 

Held,  that  the  will  operated  as  a  valid  exercise  of  the  power  in  the  articles, 
and  that  the  eldest  son  was  entitled  to  the  estate,  subject  to  raising  the  sum 
of  £3000  for  the  other  two  children  of  the  first  marriage. 

The  object  of  this  suit  was  to  obtain  a  declaration  of  the  Court 
that  a  power  to  appoint  by  deed,  among  the  children  of  the  donee 
of  the  power  by  her  first  marriage,  was  properly  exercised  in  their 
favour  by  an  appointment  by  will,  not  expressly  referring  to  the 
power,  and  purporting  to  be  made  in  favour  of  the  children  both 
by  her  first  and  second  marriage. 

By  articles  in  the  Scotch  form,  dated  the  9th  of  January,  1837, 
and  made  on  the  marriage  of  William  Bruce  and  Ann  Bruce  (then 
Ann  Daniel),  all  the  property  of  Ann  Bruce,  including  an  estate  in 
Wales,  called  Liang eitho,  of  which  she  was  tenant  in  tail,  was  con- 
veyed to  trustees  in  trust  after  the  death  of  the  husband  and  wife, 
as  they  should  jointly  appoint,  and  in  default  of  such  joint  appoint- 
ment, and  in  the  event  (which  happened)  of  Ann  Bruce  being  the 
survivor,  then  in  trust  for  the  child  or  children  of  the  intended 
marriage,  as  the  said  Ann  Bruce  should  by  any  deed  direct  or 
appoint,  and  in  default  of  such  appointment,  in  trust  for  the 
children  of  the  said  marriage  equally. 

There  were  three  children  of  the  marriage,  namely,  the  Plaintiff, 
William  Henry  Bruce,  and  two  of  the  Defendants,  Bobert  Daniel 
Bruce  and  Mary  Bruce. 
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M.  R.        In  September,  1844,  William  and  Ann  Bruce  executed  a  statutory 
1870      release  to  trustees,  with  the  view  of  disentailing  the  estate,  but  the 
■^^^      deed  was  not  inrolled. 

Bbuce  ■'"^^^  William  Bruce  died,  without  having  joined  with  his  wife 

  in  executing  any  joint  appointment. 

In  June,  1851,  Ann  Bruce  executed  a  disentailing  assurance  of 
the  property  comprised  in  the  settlement.  In  July,  1852,  she 
intermarried  with  Bichard  Jones  ;  and  by  a  settlement  dated  the 
24th  of  July,  1852,  and  njade  in  contemplation  of  that  marriage^ 
it  was  agreed  that  they  should  both  execute  such  acts  and  assurances 
as  should  be  necessary  to  vest  the  Llangeitho  estates  in  the  trustees 
of  that  settlement  upon  trust  for  Ann  Jones  (formerly  Ann  Bruce) 
for  life,  and  after  her  death,  if  Bichard  Jones  should  survive  her,, 
for  such  persons  as  Ann  Jones  should  by  deed  or  will  appoint,  and 
in  default  of  appointment,  upon  trust  for  Bichard  Jones  for  life. 

By  an  indenture  dated  the  8th  of  March,  1854,  and  made 
between  the  said  Bichard  Jones  and  Ann  Jones  of  the  one  part, 
and  the  trustees  of  the  settlement  on  the  second  marriage  of  the 
other  part,  Bichard  Jones  and  Ann  Jones  purported  to  convey  the 
Llangeitho  estates  to  the  trustees,  to  hold  the  same  to  such  uses 
and  for  such  trusts  and  purposes  as  the  said  Ann  Jones  should  by 
deed  or  will  appoint,  and,  subject  thereto,  if  Bichard  Jones  should 
survive,  in  trust  for  him  for  life,  with  remainder  to  Ann  Jones 
in  fee. 

There  were  two  children  of  the  second  marriage. 

Ann  Jones  made  her  will,  dated  the  21st  of  March,  1854,  and 
thereby,  after  reciting  that  by  the  indenture  of  the  8th  of  March, 
1854,  certain  lands  were  conveyed  to  such  uses  and  upon  such 
trusts  as  she  should  by  deed  or  will  appoint,  she  proceeded  as 
follows : — 

"  Pursuant  to  and  in  exercise  of  the  power  to  and  for  this  purpose 
given  by  the  said  indenture  of  the  8th  of  March,  1854,  and  every 
other  power  enabling  me  in  this  behalf,  I  do  by  this  my  will  appoint 
that  the  lands  comprised  in  the  said  indenture  of  the  8th  of  March, 
1854,  shall,  from  and  after  my  decease,  remain  to  the  use  of  /.  B. 
Wharton  and  W,  E,  E,  Johnson"  (the  trustees)  "  upon  trust  for  the 
said  Bichard  Jones  during  his  life,  and  after  the  decease  of  the 
survivor  of  myself  and  the  said  Bichard  Jones,  upon  trust  to  raise 
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the  sum  of  £3000,  and,  subject  thereto,  in  trust  for  my  son  W,  H.      M.  B. 
Bruce,  his  heirs  and  assigns."  1870 
And  the  testatrix  declared  that  the  said  sum  of  £3000  so  Bkuce 
to  be  raised  should  be  in  trust  for  all  her  children  by  her  bkuce 

first  and  second  marriage,  other  than  the  said  W.  H,  Bruce,  the   

Plaintiff. 

The  testatrix,  by  a  codicil  to  her  will,  revoked  the  trust  in  favour 
of  her  second  husband,  Bichard  Jones. 

The  testatrix  died  in  1868,  and  her  eldest  son  instituted  the 
present  suit. 

The  bill  charged  that  the  will  of  the  testatrix  Ann  Jones  was  an 
effectual  exercise  of  the  power  of  disposition  given  to  her  by  her 
marriage  articles,  so  far  as  it  purported  to  confer  any  interest  in 
the  land  in  question  upon  the  Plaintiff  and  the  two  other  children 
of  the  first  marriage,  but  was  inoperative  as  regarded  the  children 
of  the  second  marriage,  and  prayed  a  declaration  that  the  will  was 
a  valid  exercise  in  equity  of  the  power  reserved  by  the  marriage 
articles  of  the  9th  of  January,  1837,  and  that  the  Plaintiff  was 
entitled  to  the  Llangeitho  estates,  subject  to  the  raising  thereout 
the  sum  of  £3000  in  favour  of  Bobert  Daniel  Bruce  and  Mary 
Bruce. 

On  behalf  of  the  two  other  children  of  the  first  marriage,  Bobert 
Daniel  Bruce  and  Mary  Bruce,  it  was  alleged  that  the  will  did  not 
operate  as  a  valid  appointment,  but  that  the  estate  went,  in  default 
of  appointment,  among  the  three  children  of  the  first  marriage,  in 
conformity  with  the  marriage  articles, 

Mr.  Coolison,  for  the  Plaintiff : — 

The  question  in  this  suit  is,  whether  the  will  of  the  testatrix  Ann 
Jones  was  a  valid  exercise  of  the  power  of  appointment  in  favour 
of  the  children  of  her  first  marriage,  contained  in  the  marriage 
articles  of  the  9th  of  January,  1837. 

The  marriage  articles  must  be  taken  to  have  been  imported  into 
the  disentailing  assurance  of  June,  1851 :  Cheney  v.  Ball  (1). 

The  settlement  on  the  second  marriage  purported  to  give  her  a 
power  of  appointment  over  the  income  during  the  life  of  Bichard 
Jones,  the  second  husband.    By  the  deed  of  the  8th  of  March,  1854, 

(1)  Amb.  526. 
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M.  R.  Mr,  and  Mrs.  Jones  purported  to  convey  the  Liang eitho  estates  to 

1870  the  trustees  of  their  settlement  to  such  uses  as  Ann  Jones  should 

Bkuce  appoint.    This  deed,  which  was  w4ioily  inoperative,  is  the  one 

^'  referred  to  in  the  will  as  containing  the  power  which  the  testatrix 

JjKUCE. 

  intended  to  exercise. 

By  that  will  Mrs.  Jones,  having  a  limited  power  under  the  mar- 
riage articles  to  appoint  by  deed  among  the  children  of  the  first 
marriage,  purported,  in  exercise  of  the  power  contained  in  the  deed 
of  the  8th  of  March,  1854,  "  and  of  every  other  power  enabling 
her  in  that  behalf,"  to  appoint  the  estate  to  the  eldest  son  of  the 
first  marriage  charged  with  £3000,  for  the  benefit  of  the  children 
of  both  marriages  other  than  the  eldest  son. 

I  submit  that,  though  this  is  a  defective  exercise  of  the  power,  it 
is  one  which  the  Court  will  aid,  in  order  to  carry  into  effect  the 
intention  of  the  donee  of  the  power.  The  testatrix  evidently 
intended  to  exercise  every  power  she  had.  She  thought,  though 
erroneously,  that  the  power  under  the  articles  was  at  an  end,  and 
that  she  had  power  to  appoint  generally  under  the  deed  of  the 
8th  of  March,  1854. 

Where  there  is  a  power  to  appoint  among  children  generally, 
though  not  to  one  exclusively,  it  may  be  exercised  by  appointing 
an  estate  in  block  to  one,  with  charges  on  it  for  the  benefit  of  the 
others :  Thwmjies  v.  Bye  (1) ;  Sugden  on  Powers  (2).  Therefore, 
as  regards  the  children  of  the  first  marriage  inier  se,  the  power  is 
w^ell  exercised. 

Further,  this  exercise  of  the  power  was  valid,  though  executed 
by  will.  It  is  true  that  a  power  to  appoint  by  will  cannot  be 
exercised  by  deed,  but  when  the  converse  case  arises,  then  a  will 
may  be  treated  as  a  writing  not  under  seal,  and  the  execution  as 
defective  merely.  Nor  is  it  necessary  that  the  appointee  should 
have  no  other  provision :  ToUet  v.  Toilet  (3). 

In  Sneed  v.  Sneed  (4),  where  a  father  had  a  power  to  make  pro- 
vision for  his  children  by  deed,  an  appointment  by  will,  even  for 
children  already  provided  for,  was  held  good.  In  Uervey  v. 
Hervey  (5)  it  was  held  that,  in  aiding  the  defective  execution  of  a 


(1)  2  Yern.  80.  (3)  2  P.  Wms.  489. 

(2)  8tli  Ed.  p.  408.  (4)  Amb.  64. 

(5)  1  Atk.  561,  567.^ 
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power,  either  for  a  wife  or  child,  the  fact  of  its  being  intended  for  M.  K. 
a  provision,  whether  voluntary  or  not,  would  entitle  the  Court  to  1870 
carry  it  into  execution.  In  Smith  v.  Baker  (1),  the  cases  where  bruce 
equity  will  supply  a  defective  instrument  were  also  considered.  Bruce. 

Here  the  question  is  not  whether  the  children  of  the  first  mar-   

riage  shall  be  unprovided  for  altogether,  for  they  would  take  some 
share  in  any  event,  but  whether  the  intention  of  the  testatrix  to 
give  the  eldest  son  a  larger  share,  shall  be  carried  into  effect. 

In  Chapman  v.  Gibson  (2),  where  a  testator  had  a  copyhold 
estate  unsurrendered  and  no  freehold,  a  surrender  was  supplied  for 
a  wife  against  a  distant  heir  not  provided  for  by  the  testator, 
though  provided  for  aliunde. 

The  result  is  that  the  Plaintiff  is  well  entitled  to  the  whole 
estate,  subject  to  the  charge  of  £3000  for  his  brother  and  sister ; 
that  the  power  given  by  the  articles  is  well  exercised  by  the  will ; 
that  the  fact  of  the  eldest  son  being  provided  for  is  not  material ; 
that  if  the  object  of  the  donee  of  the  power  is  clear,  it  is  not  neces- 
sary that  the  power  itself  should  be  referred  to ;  and  that  it  is  one 
to  which  the  Court  will  give  effect. 

Mr.  J.  H.  Humphreys  (Mr.  Jessel,  Q.C.,  with  him),  for  the  two 
younger  children  of  the  first  marriage  : — 

The  will  of  the  testatrix  is  not  a  good  exercise  of  the  power  con- 
tained in  the  marriage  articles,  and  if  it  operates  as  an  exercise  of 
the  power  at  all,  it  is  such  a  defective  execution  that  this  Court 
will  not  aid  it. 

This  Court  will  not  aid  a  defective  execution  of  a  power,  except 
in  cases  where  the  donee  intended  to  exercise  that  particular  power, 
or  where  the  aid  of  the  Court  is  sought  by  those  who  are  the  proper 
objects  of  the  power.  Here,  as  regards  the  intention  of  the  tes- 
tatrix, the  words,  "  every  other  power  enabling  me  in  this  behalf," 
are  not  sufficient. 

In  Clogstoun  v.  Walcott  (3),  where  a  testatrix,  having  a  testa- 
mentary power  of  appointment  in  favour  of  her  children  over 
certain  funds  standing  in  the  names  of  trustees,  bequeathed,  and  by 
virtue  of  every  power  enabling  her  in  that  behalf,  appointed  all  the 
property  she  had  power  to  dispose  of  to  the  same  trustees,  upon 
(l;  1  Atk.  385.  (2)  3  Bio.  C.  C.  229.  (3)  13  Sim.  523. 
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M.  R.  trust,  after  payment  of  debts,  to  invest  the  residue  for  the  benefit  of 
1870  her  children,  it  was  held  that  her  will  was  not  an  exercise  of  the 
B^E  power. 

Here  the  testatrix  intended  to  exercise  another  power  altogether, 
namely,  that  in  the  deed  of  the  8th  of  March,  1854 — for  that  was 
the  only  power  under  which,  if  valid,  she  could  have  made  such 
an  appointment  as  that  which  she  purported  to  do  by  this  will. 
The  result  is,  that  the  children  by  the  first  marriage  take  equally 
in  default  of  appointment. 

Mr.  Macnagliten,  for  the  children  of  the  second  marriage. 

Mr.  Winterbotham,  for  Mr.  Jones, 

Mr.  F.  Waller,  for  the  trustees. 

Mr.  Cookson,  in  reply : — 

Clogstoun  v.  Walcoit  (1)  was  quite  different  from  the  present 
case,  for  in  that  there  was  something  on  which,  if  the  power  had 
not  been  exercised,  the  disposition  could  operate ;  whereas  here 
there  was  nothing  on  which  the  power  in  the  marriage  articles 
could  operate  if  it  were  not  exercised  by  the  will.  Further,  the 
fact  of  the  donee  of  the  power  including  in  the  appointment 
strangers  to  the  power  will  not  render  it  invalid:  Sugden  on 
Powers  (2). 


1871      Jan.  17.   Lord  Komilly,  M.E. : — 

The  question  in  this  case  is,  whether  a  power  to  appoint,  given 
by  the  settlement  made  on  the  marriage  of  Mrs.  Jones,  has  been 
well  executed  by  her. 

[His  Lordship  then  stated  the  facts  of  the  case,  and  con- 
tinued : — ] 

There  is  no  doubt  that  a  power  to  execute  by  deed,  such  as  that 
given  by  the  articles  of  January,  1837,  may  be  well  executed  by 
will ;  but  that  will  not  dispose  of  this  question.  It  is  true  that 
the  testatrix  uses  the  words  "  every  other  power  enabling  me  in  that 
behalf but  it  is  also  clear  that,  not  only  she  had  not  the  articles 

(1)  13  Sim.  523.  (2)  Sth  Ed.  p.  507. 
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present  to  her  mind,  but  tliat  she  did  not  believe  that  the  power     M.  R. 
contained  in  the  articles  had  any  existence,  or  that  she  was  able  1871 
to  exercise  such  power.    She  believed  that  the  disentailing  assur-  Bruce 
ance  of  September,  1844,  had  completely  put  an  end  to  it,  and 
that  the  deed  of  the  8th  of  March,  1854,  was  the  deed  which 
settled  the  whole  property. 

At  the  hearing  of  this  case,  I  was  disposed  at  first  sight  to  think 
the  question  turned  more  on  a  question  of  intention  than  on  the 
question  of  aiding  the  execution  of  a  power.  I  considered  it  to  be 
a  rule  applicable  to  the  execution  of  powers  that  a  power  will  not 
be  deemed  to  be  executed  contrary  to  the  intention  of  the  donee  of 
the  power  when  the  donee  supposes  that  a  different  power  from  that 
assumed  to  be  executed  is  vested  in  him.  But  there  is  no  doubt 
that  this  Court  will,  in  order  to  give  effect  to  the  intentions  of  the 
clonee  of  the  power  for  that  purpose,  aid  the  execution  of  a  power 
not  specially  referred  to,  though  such  power  was  not  present  to 
the  mind  of  the  donee  at  the  time  of  the  execution. 

In  this  case  there  is  plain  evidence  that  the  testatrix  did  not 
intend  the  will  to  be  an  execution  of  the  power  contained  in  the 
marriage  articles ;  but  the  intention  of  the  donee  was  that,  by  all 
the  means  in  her  power,  the  dispositions  contained  in  her  will 
should  be  carried  into  execution  referring  to  every  power  she  had. 
It  is,  I  think,  therefore  necessary  to  see  whether  the  intention 
which  she  displayed  by  her  will  would  be  best  effected  by  making 
the  will  take  effect  as  an  execution  of  the  power  contained  in  the 
marriage  articles,  or  by  giving  it  a  contrary  effect.  By  the  will 
it  is  plain  that  she  meant  to  give  the  greater  part  of  the  Llangeitha 
estate  to  her  eldest  son,  taking  out  of  it  £3000  only,  which  she 
intended  to  divide  amongst  her  four  other  children.  Two  of  them 
are  not  objects  of  the  power ;  and  therefore,  as  to  £1500,  the 
object  of  the  testatrix  would  be  defeated.  But  if  the  power  in  the 
articles  be  not  executed,  the  children  of  the  second  marriage  would 
be  equally  deprived,  and  the  only  result  would  be,  that  the  three 
children  of  the  first  marriage  would  take  the  whole  equally.  I 
think,  therefore,  that  I  should  be  more  seriously  interfering  with 
the  objects  and  wishes  of  the  testatrix  by  holding  that  this  will 
did  not  operate  as  an  execution  of  the  power  contained  in  the 
marriage  articles  than  by  the  opposite  conclusion. 
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M.  R.  It  is  clearly  settled  that  an  execution  by  will  is  a  good  execution 
1871  of  a  power  executed  by  deed  in  such  cases  as  the  present.  I  think, 
j^^j,  therefore,  that  the  Plaintiff  is  right,  and  is  entitled  to  the  decree 
Bruce  testatrix  had  any  other  property,  a  question 
  of  election  might  arise,  but  no  such  case  was  opened  before  me. 

I  think,  therefore,  that  I  must  make  the  decree  as  asked.  Costs 

out  of  the  estate. 

Solicitors :  Messrs.  Burton,  Yeaies,  &  Hart, 


M.  R.  CALLANANE  v,  CAMPBELL. 

1871 

Will — Succession  Duty — 16  &  17  Vict.  c.  51,  s.  5 — Beijuest  ujpon  Trust — Annuity 
Jan.  28  •  — Foreign  Domicil. 

Feb.  8.'  , 

'  A  foreigner  domiciled  abroad  bequeathed  his  residuary  estate  to  four  trus- 

tees (three  of  whom  were  resident  in  England),  upon  trusts  for  conversion 
and  sale,  and  investment  of  the  proceeds  in  consols,  and  upon  trust  to  pay 
out  of  the  income  of  the  consols  two  annuities ;  and  he  directed  the  trustees' 
to  set  apart  a  sufficient  fund  of  consols  to  answer  the  annuities,  and  after  the 
determination  of  either  annuity  the  fund  so  appropriated  was  to  revert  to  and. 
form  part  of  his  residuary  estate ;  and,  subject  as  aforesaid,  he  directed  his 
residuary  estate  to  be  held  upon  trust  for  his  children.  The  testator  made 
his  will  and  died  in  London,  but  had  no  estate  within  the  United  Kingdom^ 
except  the  personal  effects  in  his  possession  at  the  time  of  his  death  : — 

Held,  that,  upon  the  death  of  one  of  the  annuitants,  no  succession  duty 
was  payable  in  respect  of  the  fund  appropriated  to  answer  the  annuity. 

This  was  a  suit  for  the  administration  of  the  estate  of  William 
Callanane,  of  Oporto,  who,  by  his  will  dated  the  1st  of  September, 
1853,  after  making  specific  bequests,  gave  all  the  rest  and  residue 
of  his  estate  to  four  trustees,  upon  trusts  for  sale  and  conversion, 
and  investment  of  the  proceeds  in  the  "  3  per  Cent.  Consolidated 
Bank  Annuities  of  Great  Britain^'  and  upon  trust,  out  of  the  divi- 
dends  and  income  of  the  Bank  Annuities  for  the  time  being  con- 
stituting his  residuary  estate,  to  pay  two  annuities  of  £200  and 
£50  respectively  to  his  wife  and  sister ;  and  he  authorized  and 
directed  his  trustees  to  appropriate,  set  apart,  and  retain  in  their 
names  such  an  amount  of  3  per  Cent.  Consolidated  Bank  Annuities 
out  of  his  residuary  estate  as  they  should  from  time  to  time  think 
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expedient  for  the  payment  of  the  said  annuities,  such  appropria-     M.  K. 
tions,  when  made,  to  exonerate  the  rest  of  his  personal  estate  there-  1871 
from ;  and  he  directed  that  as  and  when  the  annuities,  for  or  in  CallInane 
respect  of  which  the  said  appropriations  should  be  made,  should  q^^p^^^l 

cease  or  determine,  the  amount  so  appropriated  in  respect  of  such   

an  annuity  should  revert  to  and  become  part  of  his  residuary 
estate ;  and,  subject  as  aforesaid,  he  willed  and  directed  that  the 
whole  of  his  residuary  estate  should  be  in  trust  for  his  son  William 
and  his  daughters  Angelina  and  Christina,  to  be  equally  divided 
between  them. 

The  testator  died  in  September,  1853,  and  the  present  suit  was 
instituted  in  1863 ;  and  by  orders  made  in  the  suit  two  sums  of 
consols  had  been  carried  over  to  answer  the  annuities  given  to  the 
wife  and  sister  of  the  testator. 

The  sister  of  the  testator  died  in  October,  1870,  and  a  Petition 
was  now  presented  for  a  division  of  the  fund  set  apart  to  answer 
her  annuity. 

The  question  was  raised  on  this  Petition,  whether  succession 
duty  was  payable  on  this  fund.  ' 

It  appeared  that  the  testator  w^as  a  native  of  Ireland,  but  had 
acquired  a  domicil  in  Portugal,  where  he  had  resided  from  an  early 
period  in  his  life  until  shortly  before  his  death.  In  1853  he  came 
to  England  for  surgical  advice  and  assistance,  but  died  shortly 
after  his  arrival  there  in  lodgings  in  London,  where  he  made  his 
will.  His  children  were  domiciled  and  resident  in  Portugal.  His 
sister,  the  annuitant,  was  domiciled  and  resided  in  Ireland.  Three 
of  the  trustees  named  in  the  will  were  resident  in  London ;  the 
fourth  was  resident  in  Portugal,  Tlie  testator  had  not  at  the  time 
of  his  death  any  property  witliin  the  United  Kingdom,  except  the 
personal  effects  then  in  his  possession.  No  legacy  or  succession 
duty  was  claimed  at  the  time  of  his  death  in  respect  of  his  resi- 
duary estate ;  but  it  was  now  alleged  that  succession  duty  was 
payable  in  respect  of  the  fund  which  became  divisible  by  the 
death  of  the  testator's  sister. 

Mr.  Faher,  and  Mr.  Martineau,  for  the  residuary  legatees : — 
It  is  clear,  and  will  not  be  denied,  that  no  legacy  or  succession 
duty  was  payable  on  so  much  of  the  residue  as  became  divisible  on 


380 


EQUITY  CASES. 


M.  R.     the  death  of  the  testator :  Thomson  v.  Advocate- General  (1) ;  Wal- 
1871      lace  V.  Attorney/- General  (2).    The  annuity  given  to  the  testator's 
Oallanane  sister  was  merely  a  charge  thrown  on  the  legatees'  interest.  Why 
Oampijell    ^^^^^^         succession  duty  be  payable  on  the  cessation  of  that 

  charge?    It  is  a  fallacy  to  suppose  that  the  residuary  legatees 

became  entitled  to  the  fund  at  the  death  of  the  annuitant.  They 
came  into  the  enjoyment  of  it  at  that  time,  but  they  became 
entitled  to  it  at  the  death  of  the  testator.  Under  these  circum- 
stances, there  is  no  "succession"  within  the  meaning  of  the 
Succession  Duty  Act, 

Two  authorities  will  probably  be  cited  in  support  of  the  claim, 
In  re  Smith's  Trusts  (3),  which  was  decided  before  Wallace  v. 
Attorney-General,  the  leading  case  on  this  subject,  and  In  re  Badarfs 
Trusts  (4),  which  latter  case  we  say  does  not  apply ;  for  the  Yice- 
Chancellor  Malins  expressly  decided  that  case  "  without  in  the 
slightest  degree  supposing  that  the  property  of  any  merchant 
resident  abroad,  who  happens  accidentally  to  be  present  in  England^ 
and  makes  his  will,  is  liable  to  succession  duty  "  (5). 

Mr.  Bovill,  for  the  trustees. 

Mr.  W,  W.  Karslalce,  for  the  Crown : — 

I  admit  that  the  testator  was  domiciled  abroad  at  the  time  of 
his  death,  and  I  lay  no  stress  on  the  facts  that  he  made  his  will  in 
England,  and  died  there.  I  contend  that,  under  sect.  5  of  the 
Succession  Duty  Act,  the  residuary  legatees  are  "  successors "  by 
reason  of  a  benefit  having  accrued  to  them  on  the  death  of  an 
annuitant  after  the  period  fixed  for  the  coramencement  of  the 
Act. 

The  testator  directs  his  estate  to  be  invested  in  consols,  and  to 
be  administered  by  four  trustees,  of  whom  three  were  resident  in 
London, 

Now  when  a  person  domiciled  abroad  directs  a  fund  to  be 
remitted  to  this  country,  and  invested  in  the  funds  of  this  country 
upon  trusts  to  be  carried,  out  in  this  country,  and  within  the 


(1)  12  CI.  (fe  F.  1.  (3)  12  W.  R.  933. 

(2)  Law  Rep.  1  Cli.  1.  (4)  Law  Rep.  10  Eq.  288. 

(5)  Law  Rep.  10  Eq.  298. 
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jurisdiction  of  the  Courts  of  this  country,  then  the  increase  of      M.  R. 
benefit  to  the  cestuis  que  trust  arising  from  the  death  of  a  person  1871 
who  has  an  interest  in  the  trust  fund  is  a  "  succession  "  within  the  callanane 
meaning  of  the  Act :  In  re  Lovelace's  Settlement  (1) ;  In  re  Wallop's  q^^jp^^jll 

Trusts  (2).    The  latter  of  these  cases  arose  under  a  will,  and  not   

under  a  settlement,  as  was  supposed  by  Lord  Cranworth  in  Wallace 
V.  Attorney-General  (3).  The  doctrine  I  contend  for  was  acted  on 
in.  the  cases  of  In  re  Smith's  Trusts  (4) :  In  re  Ca^deveille  (5)  ;  In 
re  Badarfs  Trusts  (6).  There  can  be  no  distinction  between  the 
case  of  a  tenant  for  life  and  that  of  an  annuitant. 

The  case  of  Thomson  v.  Advocate- General  (7),  in  which  it  was 
held  that  legacies  given  by  the  will  of  a  domiciled  foreigner  were 
not  subject  to  legacy  duty,  was  decided  shortly  before  the 
passing  of  the  Succession  Duty  Act ;  and  if  it  had  been  intended  to 
exempt  cases  such  as  the  present  from  the  operation  of  the  Act,  a 
suitable  provision  would  have  been  inserted  in  sect.  18  of  the  Act. 
It  is  clear  that  that  section,  as  it  stands,  does  not  exempt  the 
residuary  legatees:  Attorney-General  v.  FitzJohn  (8). 


Feb.  8.  LoED  Komilly,  M.E.,  after  stating  the  facts,  continued : — 

In  Wallace  v.  Attorney-General  (9)  it  was  determined  by  Lord 
Cranworth,  after  much  consideration,  that  in  such  a  state  of  circum- 
stances the  personal  estate  of  a  testator  who  was  a  foreigner 
domiciled  abroad  did  not  pay  succession  duty.  It  had  long 
been  settled  that  it  did  not  pay  legacy  duty,  but  the  enact- 
ments relating  to  legacy  and  succession  duty  are  different.  Still, 
Wallace  v.  Attorney-General  established  that,  according  to  the 
words  of  the  statute  relating  to  succession  duty,  such  an  estate  did 
not  pay  succession  duty.  Accordingly  that  decision  was  followed 
in  this  case,  and  no  duty  was  levied  or  claimed  on  the  residue  of 
the  estate  of  the  testator  here.  I  think  that  disposes  of  this  case, 
for  I  am  clear  that  the  fund  now  in  question  is  part  of  the  residue. 


(1)  4  De  a.  &  J.  340. 

(2)  1  D.  J.  &  S.  656. 

(3)  Law  Eep.  1  Cb.  9. 

(4)  12  W.  K.  933. 


(7)  12  CI.  &  F.  1. 

(8)  2  H.  &  N.  465. 


(5)  2  H.  &  C.  985. 

(6)  Law  Eep.  10  Eq.  288. 


(9)  Law  Eep.  1  Ch.  1. 
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M.  E.      and  is  indistiDguishable  from  it,  and  in  fact  it  can  hardly  be  said 
1871      to  have  been  separated  from  it ;  certainly  not  as  a  distinct  fund  by 
Callanane  "^^^  ^^^^f       ^^^^  testator  only  ,  directs  that  the  £50  per  annum, 
Campbell    P^^^  income  of  his  residue,  shall  be  paid  annually  to  his 

  sister  during  her  life  ;  and  though  the  income  of  so  much  of  the 

residue  has  been  thus  appropriated,  still  it  remains  as  much  part 
of  the  residue  as  the  part  which  has  been  otherwise  appropriated. 
It  may  be  that  there  is  some  difficulty  in  reconciling  the  whole  of 
the  decisions,  but  I  consider  Wallace  v.  Attorney-General  (1)  to  be 
a  binding  authority  on  this  subject.  It  has  always  been  followed, 
so  far  as  I  know,  and  it  seems  to  me  to  rest  on  very  lucid  and 
unanswerable  reasoning,  and  to  apply  expressly  to  the  present  case, 
and  to  govern  it. 

Solicitors :  Mr.  George  Annesleij ;  Messrs.  Walker  &  Martineau ; 
Mr.  Broivning  ;  The  Solicitor  of  Inland  Bevenue. 


MACLAEEN  v.  STAINTON. 

Administration — Tenant  for  Life  and  Remainderman — Claims  against  Testator^s 
Estate — Compromise — A])portionment  between  Capital  and  Income. 

A  claim  made  against  the  estate  of  a  testator,  founded  on  an  alleged  breach 
of  trust,  was  compromised  by  the  payment  of  a  large  sum  several  years  after 
the  testator's  death  : — 

Held,  that  for  the  purpose  of  dealing  between  the  tenants  for  life  and 
remaindermen  under  the  trusts  of  the  will,  the  sum  paid  was  to  be  treated 
as  composed  of  a  principal  debt  due  on  the  day  on  which  the  transaction 
took  place  out  of  which  the  claim  originated,  of  interest  at  £5  per  cent,  from 
that  day  up  to  the  date  of  the  testator's  death,  and  of  interest  at  £4  per  cent, 
on  the  aggregate  of  the  said  principal  and  interest  from  the  testator's  death 
to  the  time  of  payment ;  and  that  the  principal  and  interest  up  to  the  tes- 
tator's death  were  chargeable  against  corpus,  and  the  subsequent  interest 
against  income. 

This  suit  was  for  the  administration  of  the  estate  of  Henry 
Btainton,  who,  by  his  will,  devised  and  bequeathed  his  residuary 
real  and  personal  estate  upon  trust  for  sale  and  conversion ;  and 
directed  the  proceeds  to  be  divided  into  eight  parts,  two  of  which 
were  to  be  allotted  to  each  of  his  two  sons,  one  to  each  of  his  three 
daughters  then  living,  and  one  to  the  children  of  a  deceased 
(1)  Law  Eep.  1  Ch.  1. 


M.  K. 

1870 

July  4  ; 
Nov,  9. 

1871 

Feh.  25. 
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daughter;  and  the  respective  shares  of  his  sons  and  daughters  M.R. 
were  to  be  held  upon  trust  for  them  during  their  respective  lives,  1870 
and  after  their  deaths  for  their  children.  Maclaren 

The  testator  died  on  the  5th  of  December,  1851.    He  had  for  a  g^^^^Qj^ 

long  period  acted  as  agent  to  the  Carron  Company,  and  after  his   

decease  that  company,  and  the  representatives  of  various  share- 
holders therein,  instituted  legal  proceedings  for  the  purpose  of 
giving  effect  to  certain  claims  made  by  them  on  the  estate  of  the 
testator  in  respect  of  certain  shares,  the  property  of  the  company, 
alleged  to  have  been  improperly  retained  by  the  testator  for 
his  own  use.  After  the  litigation  had  gone  on  for  some  time,  and 
an  investigation  had  been  made,  on  behalf  of  the  person  entitled  to 
the  estate,  as  to  the  amount  likely  to  be  recovered  therefrom,  agree- 
ments were  entered  into  upon  the  footing  of  the  result  of  such 
investigation  for  the  compromise  of  these  claims ;  and  in  pursuance 
thereof  large  sums  were,  with  the  sanction  of  the  Court,  and  several 
years  after  the  death  of  the  testator,  paid  to  the  claimants  in  satis- 
faction of  their  claims ;  and  in  particular,  two  sums  of  £220,000 
and  £104,654  16s.  were  paid  to  the  Carron  Gom'pany ;  a  sum  of 
£60,000  was,  on  the  5th  of  January,  1864,  paid  to  Sir  John  James 
Walsham ;  and  on  the  9th  of  December,  1864,  a  sum  of  £3100  was 
paid  to  William  Hamilton,  The  last  two  sums  were  paid  in  respect 
of  claims  arising  out  of  transactions  which  took  place  on  the  5th  of  . 
January,  1818,  and  the  9th  of  December,  1848,  respectively. 

In  the  course  of  certain  inquiries  which  had  been  directed  by 
an  order  made  in  this  suit,  the  question  arose  how  the  payment  of 
these  sums  was  to  be  borne  by  the  testator's  estate,  as  between  the 
corpus  and  income  thereof;  and  a  summons  was  taken  out  by  the 
Plaintiffs,  the  executors  of  the  testator,  for  the  purpose  of  obtaining 
the  opinion  of  the  Court  on  the  point.  The  summons  was  adjourned 
into  Court,  and  the  proceedings  at  the  hearing  are  reported  (1). 
No  order,  however,  was  drawn  up  on  that  occasion. 

The  Chief  Clerk  made  his  certificate,  dated  the  21st  of  April, 
1870,  and  thereby  found  the  proportions  of  the  sums  paid  by  way 
of  compromise  of  the  claims  which  were  to  be  borne  by  the  corpus 
and  income  of  the  estate  respectively.  The  persons  entitled  to 
the  corpus  contended  that  the  proportion  found  by  the  certificate 

(1)  Law  Eep.  4  Eq.  443. 
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as  payable  out  of  corpus  was  too  large,  for  two  reasons  :  first,  tliat 
interest  on  the  principal  due  from  the  testator  had  been  calcu- 
lated at  £4  instead  of  £5  per  cent. ;  and,  secondly,  that  interest  on 
the  principal  sum  due  from  the  testator,  from  the  date  of  the  testa- 
tor's death  to  the  dates  of  the  compromises  respectively,  had  alone 
been  charged  against  income ;  whereas,  as  they  contended,  interest 
at  £4  per  cent,  on  the  amount  of  principal  and  interest  due  at  the 
testator's  death  ought  to  haye  been  so  charged,  in  addition  to  the 
interest  at  £5  per  cent,  subsequent  to  the  testator's  death. 

A  summons  was  taken  out  for  the  purpose  of  varying  the  certifi- 
cate in  these  respects. 

Mr.  Soiithgaie,  Q.C.,  and  Mr.  Waller,  for  some  of  the  persons 
entitled  to  the  corpus : — 

First,  as  to  the  rate  of  interest :  These  sums  were  recovered 
from  the  estate  in  respect  of  claims  which  were  in  the  nature  of 
claims  by  cestuis  que  trust  against  a  trustee  who  had  appropriated 
the  trust  money  to  his  own  use  and  employed  it  in  his  own  business. 
If  the  claimants  had  prosecuted  their  demands,  they  would  clearly 
have  recovered  interest  at  £5  per  cent. :  Lewin  on  Trusts  (1) ; 
and  that  being  so,  in  computing  what  is  to  be  paid  by  the  tenant 
for  life,  interest  ought  to  be  charged  at  £5  per  cent. 

Secondly :  It  was  decided  on  the  former  occasion  (2)  that  the 
parties  are  to  be  placed  as  nearly  as  may  be  in  the  same  position 
as  if  their  claims  had  been  paid  off  at  the  testator's  death.  Suppose, 
now,  that  the  principal  debt  was  £30,000,  carrying  interest  at  £5 
per  cent.,  that  £50,000  was  due  for  interest  at  the  testator's  death, 
and  that  the  compromise  was  not  made  until  ten  years  after  the 
death.  If  the  debt  had  been  paid  at  the  testator's  death,  the  corpus 
of  the  estate  would  have  been  reduced  at  once  by  £80,000 ;  but 
instead  of  that,  this  amount  remained  part  of  the  estate  for  ten 
years,  and  produced  income,  which  was  paid  to  the  tenant  for  life  ; 
consequently,  now  that  matters  are  being  put  right  as  between 
tenant  for  life  and  remainderman,  the  former  ought  to  be  charged 
with  interest  at  £4  per  cent,  on  £80,000,  being  the  amount  of  in- 
come which  he  has  received  in  excess  of  what  he  ought  to  have 
received.  Besides  this,  the  tenant  for  life  ought  to  have  kept 
(1)  5th  Ed.  p.  277.  (2)  Law  Eep.  4  Eq.  448. 
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down  the  interest  accruing  during  tlie  ten  years  on  £30,000.  He 
did  not  do  so,  and  consequently  he  ought  now  to  be  charged  with 
interest  at  £5  per  cent.,  instead  of  £4  per  cent.,  on  £30,000,  part 
of  the  £80,000. 

Sir  B.  Baggallay,  Q.C.,  Mr.  Ilaijnes,  and  Mr.  Ajppacli,  for  other 
persons  in  the  same  interest. 

Mr.  F.  A.  Lewin  (Mr.  Jessel^  Q.C.,  with  him),  for  the  persons 
entitled  to  the  income  of  the  estate : — 

As  to  the  first  point :  It  appears  from  the  evidence  that  in  the 
calculations  on  which  the  compromise  was  founded,  the  rate  of 
interest  was  taken  as  £4  per  cent.,  consequently  we  submit  that 
that  rate  ought  to  be  used  for  the  purpose  of  ascertaining  what  is 
to  be  paid  by  the  tenants  for  life.  Further,  this  is  a  question 
partly  between  tenant  for  life  and  remainderman;  and  it  is  the 
rule  of  the  Court  in  all  such  cases  to  charge  interest  at  £4  per  cent, 
only :  Turner  v.  Newport  (1) ;  Cox  v.  Cox  (2). 

Then  as  to  the  second  point :  It  is  to  be  borne  in  mind  that  there 
never  has  been  any  ascertained  debt  on  which  interest  could  be 
calculated.  The  claims  brought  forward  were  made  up  of  items 
many  of  which  could  not  have  been  vouched,  and  in  arranging  the 
terms  of  compromise  regard  was  had  to  this  fact.  The  advantage 
gained  by  the  compromise  is  in  the  nature  of  an  annuity  for  years 
which  has  fallen  into  the  corjpus,  and  ought  to  be  shared  between 
tenant  for  life  and  remainderman  in  the  proportions  in  which  the 
debt  ought  to  have  been  borne  by  them.  It  is  clear  that  the  corpus  of 
the  estate  ought  not  to  gain  anything  by  the  postponement  of  pay- 
ment of  the  debt ;  yet,  on  the  principles  contended  for  on  the  other 
side,  that  must  happen :  the  longer  the  payment  of  the  debt  is  post- 
poned, the  less,  on  these  principles,  falls  to  be  borne  by  the  corjpus. 

Mr.  Kenyan,  Q.C.,  and  Mr.  Maclaren,  for  the  trustees  of  the  will. 

LOED  EOMILLY,  M.K. : — 

I  am  of  opinion  that  the  calculations  upon  which  the  com- 
promise was  founded  have  nothing  to  do  with  the  case.  Persons 
may  enter  into  a  compromise  upon  the  basis  of  paying  interest  at 
(1)  2  Ph.  14,  (2)  Law  Eep.  8  Eq.  343 
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M.  E.      £4  per  cent.,  or  £3  per  cent.,  or  no  interest  at  all ;  but  that  cannot 
1870       affect  the  rights  of  persons  who  are  not  parties  to  the  compromise, 
Maclaren   i^amely,  the  tenant  for  life  and  the  persons  in  remainder,  between 
Stainton    ^^^^^  ^^^^  question  arises.    If  their  rights  were  to  be  affected, 

  they  ought  to  have  been  called  in  to  know  what  they  had  to  say 

about  the  compromise,  and  to  know  whether  they  consented  to  be 
bound  by  any  determination  between  the  executor  and  the  persons 
outside  the  estate  who  were  claiming  a  debt  against  the  estate.  It 
would  be  monstrous  to  say  that  the  executors  could,  by  a  com- 
promise with  a  debtor,  affect  the  rights  of  the  tenant  for  life  or 
persons  in  remainder. 

The  question  then  arises  how  this  case  ought  to  be  considered. 
In  the  first  place  I  will  consider  it  as  if  everything  had  been 
arranged  at  the  death  of  the  testator ;  and  I  will  take  the  case  of 
a  debt  of  £100,000,  and  assume  that  there  was  £30,000  due  for 
principal  and  £70,000  for  interest  at  the  death  of  the  testator. 
Assuming  that  the  Carron  Comjpany  insisted  upon  being  paid 
£70,000,  but  would  allow  the  £30,000  to  remain  due,  it  is  quite 
clear  the  capital  would  have  been  reduced  at  once  by  the  amount 
of  £70,000,  and  the  result  would  have  been  that  the  estate  would 
have  been  so  much  the  less,  and  the  persons  who  were  tenants  for 
life  would  have  got  £1  per  cent,  on  that  amount,  less  than  they 
would  otherwise  have  got.  The  £30,000  was  to  remain  unpaid. 
This  was  a  debt  due  from  a  trustee  who  had  got  money  of  his 
cestuis  que  trust,  and  had  traded  with  it;  and  therefore  he  was 
not  only  bound  to  pay  the  principal,  but  was  bound  also  to  pay 
interest  at  £5  per  cent.  Therefore,  at  the  death  of  the  testator 
there  were  two  sums  due,  £30,000  for  principal  and  £70,000  for 
interest,  £30,000  carrying  interest  at  £5  per  cent.  The  £70,000 
being  paid  off,  the  estate  of  the  testator  was  reduced  by  that 
amount,  and  thereby  the  income  of  the  tenant  for  life  was  reduced 
by  the  amount  I  have  mentioned.  But  the  principal  carried 
interest  at  £5  per  cent.,  and  in  that  way  the  income  of  the  tenant 
for  life  is  reduced  by  the  £5  per  cent,  on  the  principal,  because 
the  interest  upon  the  debt  must  be  kept  down.  If  the  whole  had 
been  paid  off,  it  would  have  been  for  the  advantage  of  the  tenant 
for  life,  and  he  would  only  have  had  so  much  less  income ;  but 
the  matter  goes  on,  say  for  ten  years,  and  at  the  end  of  ten  years 
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the  compromise  is  entered  into.    I  laid  down  in  the  case,  when  it      M.  R. 
came  before  me  in  1867,  that  the  principle  upon  which  you  must  1870 
treat  the  case  is  this :  You  gain  a  profit  by  the  compromise ;  I  maclaeen 
hold  that  that  profit  ought  to  be  apportioned  between  the  amount  g^^^^^^j^ 
due  for  principal  and  interest  payable  out  of  the  estate  at  the  ■ — 
time  of  the  testator's  death,  and  the  amount  of  interest  sub- 
sequently accrued,  that  amount  of  interest  being  at  the  rate  of  £5 
per  cent.    Assuming  that  the  profit  was  a  sum  of  £24,000,  and 
that  the  amounts  due  at  the  testator's  death,  and  the  interest 
subsequently  accrued,  were  in  the  proportion  of  nineteen  to  five, 
the  result  would  be  that  you  would  have  to  apply  £19,000  in 
reduction  of  the  amount  by  which  the  testator's  estate  would  have 
been  reduced  by  payment  of  the  principal  and  interest  at  the  date 
of  his  death ;  and  the  amount  by  which  the  income  of  the  estate 
would  be  diminished  between  the  death  of  the  testator,  and  the 
time  Avhen  the  debt  was  paid,  would  have  excepted  from  it  that 
portion  of  the  £24,000  which  was  the  profit  of  the  transaction 
attributable  to  interest  accrued  during  that  period,  namely,  £5000  ; 
so  that,  supposing  the  total  amount  by  which  the  income  would 
have  been  reduced  had  been  £15,000,  there  would  have  been 
deducted  out  of  the  actual  income  some  £10,000  only.    That,  in 
my  opinion,  is  the  principle,  and  that  is  in  accordance  with  the 
view  I  took  on  the  former  occasion.    The  parties  do  not  appear  to 
me  to  have  adopted  that  view  at  all. 

I  repeat  that  the  principle  on  which  the  compromise  was  entered 
into  cannot  affect  the  rights  as  between  the  tenant  for  life  and  re- 
mainderman ;  and  when  Mr.  Lewin  reads  me  the  calculations  and 
the  letters  upon  which  the  compromise  was  based,  shewing  that 
the  Carron  Comjoany  entered  into  it  on  the  principle  that  they  were 
to  take  £4  per  cent,  instead  of  £5, 1  must  disregard  that  altogether. 
The  principle  on  which  the  compromise  was  entered  into  cannot 
affect  the  principle  upon  which  this  question  is  to  be  decided 
between  the  tenant  for  life  and  those  in  remainder.  There  were 
certain  claims  against  the  estate,  and  those  were  compromised.  If, 
in  the  compromise,  the  claimants  gave  up  the  interest,  you  cannot 
put  so  much  in  the  hands  of  the  tenant  for  life  and  take  it  away 
from  the  tenant  in  remainder.  The  compromise  does  not,  in  the 
slightest  degree,  affect  the  question. 
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M.  K.  The  cases  of  Turner  v.  Newjport  (1)  and  Cox  v.  Cox  (2),  cited  by 
1870  Mr.  Lewin,  appear  to  me  strongly  corroborative  of  the  view  I  take ; 
Maclaeen  is  to  say,  you  are  to  calculate  the  amount  as  if  it  had  accrued 
Stainton  death  of  the  testator.  That  is  the  principle  upon  which  the 
  matter  is  to  be  determined,  and  the  view  I  take  of  the  case. 


Nov.  9.  Considerable  difficulty  was  found  in  drawing  up  the 
order,  and  the  matter  was  this  day  put  in  the  paper  to  be  spoken 
to  on  the  minutes.  His  Lordship  directed  the  order  to  be  drawn 
up  in  accordance  with  minutes  proposed  by  the  parties  taking  out 
the  summons ;  and  the  other  parties,  if  dissatisfied,  might  move  to 
vary  them. 

The  order  was  accordingly  drawn  up  as  follows : — 
His  Lordship  being  of  opinion  that  the  interest  due  from  the 
testator's  estate  to  the  several  creditors  mentioned  in  the  summons 
dated  the  5th  of  May,  1870,  was  to  be  calculated  at  the  rate  of  £5 
per  cent,  per  annum,  doth  declare,  that  for  the  purpose  of  ascer- 
taining the  profit  made  by  the  several  compromises  of  the  several 
claims  made  by  the  Carron  Comjpany  against  the  estate  of  the 
testator,  interest  on  the  amount  of  the  several  principal  debts  due 
from  the  testator's  estate  to  the  said  company,  from  the  respective 
days  on  which  the  said  several  debts  accrued  due  down  to  the 
respective  days  of  payment,  is  to  be  calculated  at  the  rate  of  £5 
pe*  cent,  per  annum,  and  that  the  difference  between  the  said 
several  sums  of  principal  and  interest  so  calculated  as  aforesaid, 
and  the  several  amounts  actually  paid  to  the  said  company,  is  to 
be  treated  as  profit,  and  apportioned  rateably  in  respect  of  the 
said  several  principal  debts,  and  interest  thereon  up  to  the  5th  of 
December,  1851,  and  the  interest  which  accrued  subsequent 
thereto.  And  his  Lordship  doth  also  declare,  that  the  tenants  for 
life  under  the  will  of  the  testator  are  to  be  charged  with  interest 
at  £4  per  cent,  per  annum  on  the  gross  amount  of  such  principal 
debts  and  interest,  calculated  up  to  the  5th  of  December,  1851, 
at  £5  per  cent,  per  annum  as  aforesaid,  after  deducting  therefrom 
the  rateable  proportion  of  profit  on  the  footing  aforesaid.  And 


(1)  2  Ph.  14. 


(2)  Law  Eep.  8  Eq.  343. 
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his  Lordship,  for  the  purpose  of  dealing,  as  between  the  tenants  for 
life  and  remaindermen  under  the  trusts  of  the  testator's  will,  with 
the  several  sums  of  £60,000  and  £3100,  paid  to  Sir  John  James 
Walsham  and  William  Hamilton  respectively,  out  of  the  testator's 
estate,  doth  order  that,  on  the  footing  that  each  of  such  several 
sums  is  composed  of  a  principal  debt  due  on  the  5th  of  January, 
1818,  and  the  9th  of  December,  1848,  respectively,  and  of  interest 
to  be  calculated  on  such  several  principal  debts  respectively  at 
the  rate  of  £5  per  cent,  per  annum  from  the  said  several  last- 
mentioned  days  up  to  the  5th  day  of  December,  1851,  and  of 
interest  on  the  respective  aggregate  amounts  of  the  said  several 
principal  debts  and  interest  as  last  aforesaid,  to  be  calculated  from 
the  5th  of  December,  1851,  down  to  the  5th  of  January,  1864,  and 
the  9th  day  of  December,  1864,  respectively,  at  the  rate  of  £4  per 
cent,  per  annum,  the  several  amounts  of  such  several  principal 
debts  and  interest  as  aforesaid  to  the  5th  of  December,  1851,  and 
of  the  subsequent  interest  thereon  respectively  as  aforesaid,  be 
ascertained.  And  his  Lordship  doth  declare  that  the  said  several 
principal  debts,  and  interest  thereon  respectively,  down  to  the 
5th  of  December,  1851,  as  aforesaid,  are  to  be  chargeable  against 
the  corpus  of  the  testator's  estate,  and  the  subsequent  interest  on 
the  said  respective  aggregate  amounts  as  aforesaid  is  to  be  charge- 
able against  the  said  tenants  for  life.  And  his  Lordship  doth 
order  that  this  cause  be  referred  back  to  Chambers  to  review  the 
Chief  Clerk's  said  certificate,  dated  the  21st  of  April,  1870,  having 
regard  to  the  declarations  and  directions  hereinbefore  contained ; 
and  it  is  ordered,  that  the  costs  of  the  Plaintiffs  and  Defendants  of 
this  application  be  costs  in  the  cause. 


Feb.  25.  No  motion  to  vary  the  minutes  was  made,  but 
a  Petition  was  presented  to  obtain  the  sanction  of  the  Court  to  a 
compromise  of  the  matters  in  difference  between  the  parties  to  the 
suit,  and  came  on  to  be  heard  this  day.  It  was  stated  that  the 
effect  of  the  order,  as  drawn  up,  would  be  to  add  a  sum  of  about 
£60,000  to  the  amount  found  by  the  Chief  Clerk's  certificate  to  be 
chargeable  against  the  tenants  for  life  ;  and  that  the  effect  of  the 

2a  2  2 
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M.  R.      compromise  would  be  to  add  about  £30,000  only  to  such  amount. 
1871       All  parties,  sui  juris,  were  willing  to  assent  to  the  proposed 
mISIren  arrangement. 

17. 

Stainton.      rJ^^Q  Mastee  OF  THE  KoLLS  Sanctioned  the  compromise  on  behalf 
of  infant  remaindermen. 

Solicitors :  Messrs.  Dawson,  Bryan,  &  Dawson ;  Messrs.  Lewiih 
&  Co. 


VOL.  XL] 


EQUITY  CASES. 


391 


PETEK  V.  NICOLLS.  V.-O.  s. 

1871 

Vendor  and  Purchaser —  Voluntary  Settlement — Title — Possession— -Legal  Estate  ^^.^ 

— Willingness  to  complete  Purchase — S];)ecific  Performance.  March  15, 

On  bill  by  a  vendor  for  specific  performance,  the  Defendant,  the  purchaser, 
set  up  a  voluntary  settlement  as  an  objection  to  the  title,  but  said  he  was 
willing  to  complete  the  purchase  on  having  a  good  title.  He  had  been  let 
into  possession  as  purchaser,  and  paid  part  of  his  purchase-money,  and  had 
paid  off  a  mortgage  and  got  a  conveyance  of  the  legal  estate  and  possession 
of  the  title-deeds  : — 

Held,  that,  notwithstanding  the  voluntary  settlement,  the  Plaintiff  was 
entitled  to  a  decree  for  completing  the  purchase. 

Semhle,  the  principle  of  Smith  v.  Garland  (1)  does  not  apply  to  a  Defendant 
who  says  he  is  willing  to  complete  on  having  a  good  title. 

Cause. 

Arthur  Peter,  the  Plaintiff,  who,  in  October,  1854,  went  to  and 
had  ever  since  remained  in  South  Australia,  in  May,  1848,  entered 
into  an  agreement  in  writing  to  sell  his  estate,  situate  in  Cornwall, 
to  Jonathan  Nicolls,  the  Defendant,  for  £3800,  subject  to  a  mort- 
gage for  £1800,  which  was  to  be  taken  as  part  of  the  purchase- 
money.  The  Plaintiff  agreed  that  he  would,  within  one  calendar 
month,  make  and  deliver  to  the  Defendant  an  abstract  of  his  title. 
The  Defendant,  on  the  29th  of  September,  1848,  entered  into  and 
had  ever  since  retained  undisturbed  possession  of  the  estate.  On 
the  same  29th  of  September  he  paid  off  the  mortgage-money  and 
obtained  a  transfer  of  the  mortgage,  and  also  possession  of  the 
title-deeds. 

On  the  7th  of  February,  1868,  the  Plaintiff  filed  his  bill  praying 
for  the  specific  performance  of  the  agreement,  or  that  it  might  be 
rescinded ;  and  for  an  account. 

The  Defendant,  in  his  answer,  filed  in  April,  1868,  stated  that 
the  Plaintiff,  in  September,  1843,  conveyed  the  estate,  subject  to 
the  mortgage,  to  a  trustee  upon  trusts  for  the  benefit  of  himself 
for  life  and  for  that  of  his  wife  and  children.  He  also  stated  that 
he  made  payments  under  the  agreement,  and  rendered  an  account 
between  himself  and  the  Plaintiff  (which  was  signed  by  both 

(1)  2  Mer.  123. 
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V.-O.  S.     parties)  up  to  September,  1854 ;  that  he  had,  since  that  year^ 
1871       made,  in  pnrsuance  of  the  verbal  request  of  the  Plaintiff,  several 
P^j5     other  payments  and  advances  of  money  to  or  on  account  of  the 
NicoLLS     Plaintiff's  wife  and  children,  which,  he  submitted,  ought  to  be  set 

  off  against  what  was  due  from  him  to  the  Plaintiff  under  the 

agreement ;  that  he  had  erected  a  new  dwelling-house  and  other 
buildings  upon  the  estate,  and  had  improved  the  premises  by 
drainage  and  other  like  works.  The  Defendant  said  he  did  not 
refuse  to  perform  the  agreement ;  on  the  contrary,  he  had  always 
been  ready  and  willing  to  do  so  specifically  ;  but  he  insisted  that 
the  Plaintiff  must  first  make  out  his  title  to  and  convey  the  estate 
to  him  free  from  incumbrances.  He  also  insisted  that  the  agree- 
ment ought  not  to  be  rescinded,  but,  on  the  contrary,  that  it  ought 
to  be  specifically  performed  by  the  Plaintiff,  and  that  he  ought 
forthwith  to  deliver  an  abstract  of  his  title,  and  to  procure  a  con- 
veyance of  the  estate  to  him  by  all  necessary  parties.  He  sub- 
mitted, on  the  execution  and  delivery  of  such  conveyance,  to  pay 
to  the  Plaintiff  what  (if  anything)  was  due  to  him  under  the 
agreement,  and  to  have  an  account  taken  by  the  Court ;  and  also 
to  the  judgment  of  the  Court,  whether,  having  regard  to  the 
settlement,  the  agreement  could  be  decreed  to  be  specifically  per- 
formed at  the  instance  of  the  Plaintiff ;  whether  the  persons  in- 
terested in  the  settlement  were  not  necessary  parties  to  the  suit,, 
and  whether  provision  ought  not  to  be  made  for  them  out  of  the 
balance  (if  any)  of  the  purchase-money  remaining  to  be  paid.  The 
indenture  of  settlement  was  dated  the  28th  of  September,  1843, 
and  was  executed  by  the  Plaintiff. 

The  bill  of  the  Plaintiff  was  amended  on  the  28th  of  July,  1868, 
and  re-amended  on  the  1st  of  February,  1868,  but  not  by  adding 
parties  to  the  suit.  The  Plaintiff  alleged  that  he  had  no  recollec- 
tion of  having  ever  executed  any  such  settlement ;  and  that,  if 
such  settlement  was  ever  executed,  it  was  voluntary,  and  void  as 
against  a  purchaser  for  valuable  consideration. 

The  Defendant,  in  his  answer  to  the  amended  bill  filed  on  the 
80th  of  October,  1868,  submitted  to  the  judgment  of  the  Court 
whether  the  settlement  was  voluntary  or  void  as  against  a  pur- 
chaser for  valuable  consideration ;  claimed  to  be  beneficially  entitled 
to  the  mortgage ;  stated  that  he  had  in  his  possession  certain  title- 
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deeds  relating  to  the  property ;  insisted  tliat  the  Plaintiff  was  y.-C.  S 
bound  to  make  out  his  title  and  deliver  an  abstract ;  and  stated  jgTi 
that  he  was  willing  to  produce  the  deeds  in  his  possession  to  the 
Plaintiff,  for  the  purpose  of  enabling  him  to  prepare  such  abstract, 
if  he  could  not  do  so  otherwise.  He  was  ready  and  willing  to 
set  off  against  the  amount  due  to  him  as  mortgagee  what  (if 
anything)  was  due  from  him  as  purchaser ;  and  he  submitted  that 
his  two  characters  of  mortgagee  and  purchaser  were  in  no  wise 
inconsistent  with  each  other. 

In  the  re-amended  bill  the  Plaintiff  stated  that  no  abstract  had 
been  delivered  to,  nor,  except  by  his  answer,  required  by  the 
Defendant  or  his  solicitor,  and  submitted  that  the  Defendant  must 
be  taken  to  have  waived  such  delivery,  and  accepted  the  title ;  and 
prayed  for  a  declaration  to  that  effect. 

The  Defendant  filed  a  concise  statement  and  interrogatories ;  and 
the  Plaintiff's  answer,  filed  on  the  17th  of  January,  1870,  con- 
tained a  statement  that,  almost  immediately  after  he  left  England, 
his  wife  went  to  live,  and  had  ever  since  lived,  with  the  Defendant 
as  his  wife  ;  that  although  they  were  well  aware  from  his  letters 
that  he  was  living,  they,  on  the  7th  of  December,  1862,  went 
through  the  form  of  marriage  at  the  Eegistrar's  Office  at  East 
Stonehmse,  and  had  ever  since  continued  to  cohabit  together  as 
husband  and  wife ;  and  he  submitted  that  no  payments  or  advances 
made  by  the  Defendant  to  the  Plaintiff's  wife,  after  she  went  to 
live  with  him  as  his  wife,  ought  to  be  allowed  out  of  the  Plaintiff's 
estate. 

Mr.  KarsIaJce,  Q.C.  (Mr.  Vincent  with  him),  for  the  Plaintiff, 
after  stating  the  facts,  was  stopped  by  the  Court. 

Mr.  Dickinson,  Q.C,  and  Mr.  Kekewich,  for  the  Defendant : — 
The  circumstances  of  this  case  are  peculiar.  After  the  bill  was 
filed  the  attention  of  the  Plaintiff  was  called  to  the  fact  that  he  had, 
prior  to  his  contract  to  sell  the  estate,  executed  a  voluntary  settle- 
ment ;  and  notwithstanding  that  the  bill  was  twice  amended,  the 
persons  beneficially  interested  under  the  settlement  have  not  been 
made  parties ;  but'the  cause  has  been  brought  to  a  hearing  without 
them,  and  the  Plaintiff  now  asks  that  he  may  be  allowed  to 
defeat  the  settlement,  and  that  the  contract  entered  into  by  the 
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Defendant  may  be  specifically  performed,  or  that  it  may  be 
rescinded.  So  far  as  the  persons  interested  under  the  settlement  are 
concerned,  the  deed  must  be,  by  the  settlor,  treated  as  valid  and 
subsisting ;  but  the  Defendant,  a  purchaser  for  value,  is  entitled 
to  have  the  contract  specifically  performed  :  Buclde  v.  Mitchell  {1). 
The  purchaser  was  Plaintiff  in  that  case,  and  be  was,  as  the 
Defendant  is  here,  willing  to  complete  his  purchase;  but  in 
Smith  V.  Garland  (2),  which  governs  this  case,  the  purchaser,  the 
Defendant,  was  not  willing  to  do  so.  It  was  there  held  that  the 
Court  will  not  assist  a  vendor  in  defeating  a  prior  voluntary  settle- 
ment made  by  himself. 

Though  the  Defendant  is  willing  to  complete,  yet  he  desires  to  have 
a  good  title,  and  that  the  Plaintiff  cannot  in  this  suit  give  him. 
Some  of  the  parties  interested  under  the  settlement  may  have  dis- 
posed of  their  interests.  The  Defendant,  if  he  filed  a  bill,  would 
bring  all  parties  before  the  Court,  and  it  would  be  able  to  give  him 
a  decree  ;  but  as  the  law  is  now  settled,  it  cannot  be  done  in  this 
suit. 

[The  Vice-Chancellok  : — The  Defendant  is  willing  to  complete ; 
but  he  says  there  is  an  objection  to  the  title,  which  he  himself  can 
remove.] 

The  Court  acts  upon  a  well-established  principle  in  reference  to 
a  person  who  has  executed  a  voluntary  settlement — it  will  not 
permit  him  to  set  it  aside  directly  or  indirectly  by  selling  the 
estate  to  a  stranger.  The  statute  27  Eliz.  c.  4,  however,  gives 
a  purchaser  for  value  a  right — which  is  not  mutual — to  a  decree 
for  specific  performance. 

[The  Yice-Chancellor  :— In  Fulvertoft  v.  Pulvertoft  (3)  Lord 

Eldon  put  the  case  of  a  voluntary  settlement  by  a  father  and  son, 

and  upon  failure  the  father  wished  to  part  with  the  estate,  and 

said :  "  I  cannot  agree  that,  if  the  deed  had  been  brought  into  Court, 

it  would  have  prevented  a  sale  by  the  father  if  that  was  a  voluntary 

settlement ;"  and  it  seems  from  the  decision  in  Smith  v.  Garland, 

that  a  purchaser  can  compel  specific  performance,  but  a  vendor 

cannot,  though  he  may  have  a  right  to  sell.] 

(1)  18  Ves.  100.  (2)  2  Mer.  123. 

(3)  18  Ves.  84,  93. 
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Under  ordinary  circumstances  a  vendor — the  contract  being     V.-O,  S. 
admitted — is  entitled  to  a  decree  for  specific  performance,  and  to  a  1871 
reference  as  to  title ;  and  in  Smith  v.  Garland  (I)  there  was  a  contract  Peter 
which  entitled  the  vendor  to  a  decree,  subject  only  to  a  good  title  ;n^icolls. 

being  shewn;  but  that  could  not  be  done,  and  the  bill  was  dismissed.   

It  was  upon  the  title  that  the  decision  of  the  Court  w^as  given. 
Fulvertoft  v.  Fulvertqft  (2)  also  recognises  the  principle,  that  a 
settlor  cannot  come  here  and  ask  to  have  his  settlement  annulled. 
In  Johnson  v.  Legard  (3)  a  purchaser  would  not  avail  himself  of  his 
right  to  set  aside  the  settlement,  and  the  Court  would  not  inter- 
fere on  a  bill  by  the  creditors  of  the  vendor,  though  the  purchaser 
was  not  an  unwilling  one.  The  right  of  the  Plaintiff  to  relief 
in  this  suit  cannot,  however,  depend  upon  the  willingness  or  un- 
wilh'ngness  of  the  Defendant  to  complete.  The  Plaintiff  is  not 
entitled  to  a  decree  for  specific  performance.  Further ;  relief 
cannot  be  given  in  this  suit,  because  all  the  persons  interested  are 
not  here ;  and  the  Court  has  no  power  to  enforce  discovery. 

The  Court  cannot  give  a  good  title,  but  in  the  presence  of  all 
the  volunteers  :  Townend  v.  Toher  (4) ;  and  full  justice  cannot  be 
done  to  all  parties  interested,  except  on  a  bill  filed  by  the  Defen- 
dant. Though  the  Defendant  took  a  transfer  of  the  mortgage,  he 
was  in  possession  of  the  estate  as  purchaser ;  and  the  only  question 
is,  whether  in  this  suit,  constituted  as  it  is,  the  Court  will,  at  the 
instance  of  the  settlor,  pronounce  a  decree  which  will  in  effect  vest 
in  the  Defendant  all  the  property  comprised  in  the  settlement  ? 
The  question  cannot  be  determined  in  the  absence  of  the  persons 
interested  under  the  settlement :  Bahing  v.  Whimper  (5). 

[They  referred  to  Seton  on  Decrees  (6)  and  Willats  v.  Bushj  (7).] 

Mr.  EarsIaJce,  in  reply: — 

The  purchaser  has  acquired  the  legal  estate  in  this  property  by 
the  effect  of  the  Statute  of  Limitations,  for  he  has  been  in  possession 
for  twenty  years,  and  that  fact  distinguishes  this  case  from  all 
those  referred  to.    Further,  he  is  ready  and  willing  to  perform  his 

(1)  2  Mer.  123.  (4)  Law  Eep.  1  Ch.  446- 

(2)  18  Ves.  85.  (5)  26  Beav.  568. 

(3)  T.  &  11.  281.  (6)  Vol.  i.  p.  610. 

(7)  5  Beav.  193. 
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V.-C.  S.    contract,  and  lie  refuses  to  liave  it  rescinded.    The  bill  was  filed  in 
1871      1868,  and  the  Defendant  might  long  ago,  for  he  says  he  knew 
Pete]b     shortly  after  it  was  filed  of  the  existence  of  the  settlement,  have 
NicoLLs     ^^^^  ^  ^^^^ '  brought  all  the  eestuis  que  trust  before  the  Court ;  and 

  asked  that  the  settlement  might  be  set  aside  as  against  him ;  but 

there  being  no  cross  bill,  the  Plaintiff  is  entitled  to  relief  upon  this 
bill.  He  is  willing  to  treat  the  Defendant  as  purchaser,  and  to 
give  him  credit  for  every  sum  of  money  properly  expended  for  the 
benefit  of  the  Plaintiff's  wife  before  she  married  the  Defendant ; 
and  for  that  of  the  children. 

[He  referred  to  Fry  on  Specific  Performance  (1)  and  Kelson  v. 
Kelson  (2).] 


SiE  John  Stuaet,  V.C.  : — 

This  bill  prays  relief  in  the  alternative.  First,  it  prays  to  have 
specific  performance  of  the  Defendant's  agreement  to  purchase. 
In  the  alternative  it  prays  to  have  the  agreement  for  purchase 
rescinded.  The  latter  alternative  being  positively  refused  by  the 
Defendant,  the  only  question  is  as  to  the  Plaintiff's  right  as  vendor 
to  enforce  the  performance  of  the  agreement.  The  objection  is, 
that  since  this  bill  was  filed  it  has  been  discovered  that  in  the  year 
1843  the  Plaintiff  had  executed  a  voluntary  settlement,  and  it  has 
been  argued  that,  as  it  has  been  decided  in  Smith  v.  Garland  (3)  that 
a  man  who  executes  a  voluntary  settlement  cannot  maintain  a  bill 
for  specific  performance  against  a  purchaser,  therefore  the  present 
Plaintiff  cannot  compel  the  Defendant  to  complete  his  purchase. 
But  the  decision  in  Smith  v.  Garland  applies  only  to  the  case  of  an 
unwilling  purchaser.  In  the  present  case  the  Defendant  says,  by 
his  answer,  that  he  is  a  willing  purchaser,  and  wishes  to  complete 
his  purchase  on  having  a  good  title  shewn.  As  it  is  quite  clear 
that  he  can,  by  completing  the  purchase,  remove  all  objection  to 
the  title  as  regards  the  voluntary  settlement,  and  no  other  objec- 
tion appears,  his  defence  on  that  ground  seems  of  no  value.  But 
the  circumstances  of  the  case  are  extraordinary,  and  the  more  care- 
fully they  are  examined  the  more  unjustifiable  does  the  Defen- 
dant's conduct  seem.    The  contract  to  purchase  was  made  in  May, 

<1)  Page  258.  (2)  9  Hare,  App.  Ixxxvi.  (3)  2  Mer.  123. 
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1848.    In  September,  1848,  the  Defendant  entered  into  possession     V.-O.  S. 
as  purchaser.    At  the  same  time  he  paid  off  a  mortgage,  subject  to  1871 
which  the  contract  for  sale  was  made.    He  took  a  conveyance  of  Peter 
the  legal  estate  from  the  mortgagee,  and  also  took  the  title-deeds,  njcqlls 

which  are  now  in  his  possession.    All  this  was  done  in  the  year   

1848.  He  has  ever  since  been  in  possession — that  is,  for  more 
than  twenty  years — with  a  possession  undisturbed,  and  without 
any  notice  of  the  voluntary  settlement.  During  his  possession  he 
has  made  payments  to  the  Plaintiff  on  account  of  the  purchase- 
money.  It  is  quite  clear  that  he  has  now  a  good  title  on  the  mere 
ground  of  his  undisturbed  possession  for  twenty  years  with  the 
legal  estate  and  the  title-deeds.  By  his  answer,  he  says  that  he 
insists  on  an  abstract  of  title  being  delivered  to  him  by  the  Plain- 
tiff. Till  the  bill  was  filed,  and  during  the  whole  of  his  twenty 
years'  possession,  he  never  asked  for  an  abstract.  His  demand  of 
an  abstract  now  is  made  ridiculous  by  his  offering  to  lend  the 
Plaintiff  the  title-deeds  in  order  to  have  the  abstract  made  and 
delivered.  On  the  whole  case,  the  conduct  of  the  Defendant  is 
unjustifiable.  There  must  be  a  decree  for  the  completion  of  the 
purchase.  It  must  be  prefaced  by  a  statement  that  the  Defendant 
has  refused  the  Plaintiffs  offer  at  the  hearing  to  have  the  agree- 
ment for  purchase  rescinded.  There  must  be  an  account  of  what 
remains  due  in  respect  of  the  purchase-money  and  interest,  after 
giving  credit  for  the  payments  already  made,  and  a  conveyance  to 
be  executed  by  the  Plaintiff  on  payment  of  what  shall  be  certified 
to  be  due.  The  Defendant  must  pay  the  Plaintiff's  costs  of  the 
suit. 

Solicitors :  Messrs.  Blaxland  &  Son,  agents  for  Mr.  John  Peter, 
Junior,  Callington,  Cornwall ;  Messrs.  B.  W.  Childs  &  Batten,  agents 
for  Mr.  Bichard  Peter,  Launceston,  Cornwall. 
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LEATHEK  v.  SIMPSON. 

Bill  of  Exchange — Forged  Bill  of  Lading — Representation — Guarantee  of 

Genuineness. 

A  bill  of  exchange  drawn  upon  the  Plaintiff  by  his  correspondent  abroad 
against  bill  of  lading,  was  sent  through  the  Defendants,  who  were  bankers, 
for  presentation  and  collection.  The  bank  presented  the  bill  to  the  Plaintiff 
with  this  memorandum  :  "  The  bank  holds  bill  of  lading  and  policy  for  251 
bales  of  cotton,  per  William  Cummings"  The  Plaintiff  accepted  the  bill 
without  asking  to  see  the  bill  of  lading,  and  afterwards  retired  it  before  it  was 
due,  paid  the  money  and  received  the  bill  of  lading,  which  proved  to  be  a 
forgery. 

Upon  bill  filed  against  the  bank  to  recover  back  the  money  so  paid  upon 
the  bill  of  exchange  : — 

Heldj  that  the  memorandum  did  not  amount  to  a  guarantee  by  the  bank 
that  the  so-called  bill  of  lading  was  genuine ;  and  that  the  Plaintiff  had 
no  equity  to  recover  back  the  money. 

The  Plaintififs,  Messrs.  Leather  &  Marriott,  were  cotton  brokers 
at  Liverpool,  and  the  Plaintiff,  /.  N.  Beach,  was  a  merchant  at 
Liverpool;  the  Defendant  /.  H.  Simpson  was  the  registered 
officer  of  the  Banh  of  Liverpool,  and  the  Defendant  /.  Chapman 
was  the  registered  officer  of  the  Union  Banh  of  London. 

In  August,  1870,  the  Banh  of  Liverpool  held,  as  agents  for  the 
Union  Banh  of  London,  two  bills  of  exchange,  one  for  £3925  9s.  3(i., 
dated  the  23rd  of  May,  1870,  and  the  other  for  £4054  13^.  Id., 
dated  the  25th  of  May,  1870,  both  being  payable  sixty  days  after 
sight.  The  bills  were  drawn  upon  J.  N,  Beach  by  G.  Shute,  his 
correspondent  at  New  Orleans,  one  being  drawn  against  251  bales 
of  cotton  and  the  other  against  253  bales  of  cotton,  shipped  in  the 
William  Cummings. 

The  bills  were  presented  to  Beach  for  acceptance,  and  there  was 
attached  to  the  first  bill  the  following  memorandum :  "  The  Union 
Banh  of  London  holds  bill  of  lading  and  policy  for  251  bales  of 
cotton,  per  William  Cummings  ;"  and  to  the  other  bill  was  attached 
a  similar  memorandum  in  respect  of  the  253  bales  of  cotton. 

J.  N.  Beach  accepted  both  bills  of  exchange,  as  he  alleged,  in 
the  belief  that  the  Union  Banh  of  London  had  in  their  possession 
at  the  time  the  said  bills  of  lading,  and  that  the  statements  to  that 
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effect  in  the  two  memoranda  were  true ;  that  he  would  have    V.-C.  M. 
refused  to  accept  such  bills  of  exchange  if  he  had  not  believed  that  1871 
at  the  time  of  their  being  so  presented  for  acceptance  the  Union  leather 
Banh  had  valid  bills  of  lading  for  the  cotton,  and  that  the  pro-  qimpson 

ceeds  of  the  sale  of  such  cotton  would  be  applicable  to  the  pay-   

ment  of  the  bills  of  exchange.  J.  N.  Beach  did  not  see  the 
documents  referred  to  in  the  memorandum  when  he  accepted  the 
two  bills  of  exchange,  nor  did  he  demand  an  inspection  of  them. 

Before  the  bills  became  due,  J.  N.  Beach,  wdth  the  assistance  of 
Messrs.  Leather  &  Marriott,  retired  the  bills  of  exchange,  and  they 
paid  between  them  £7969  Os.  Oc?.,  the  amount  of  the  bills,  less 
a  small  sum  for  rebate  of  interest,  and  thereupon  the  bills  of 
exchange  and  two  documents,  purporting  to  be  the  bills  of  lading 
of  the  251  bales  and  253  bales  of  cotton,  shipped  per  William 
Cummings,  were  delivered  up  to  the  Plaintiffs  by  the  Banh  of 
Liverpool. 

Upon  receiving  these  documents,  which  appeared  to  be  signed 
by  G.  E.  Miller,  as  master  of  the  ship  William  Cummings,  the 
Plaintiffs  discovered  that  the  signature  to  both  bills  of  lading 
had  been  forged.  The  Plaintiffs  were  therefore  unable  to  obtain 
delivery  of  the  cotton,  the  genuine  bills  of  lading  being  held  by 
other  persons.  The  bill  prayed  a  declaration  that  the  Defendants 
were  bound  in  equity  to  repay  to  the  Plaintiffs  the  said  sum  of 
£7969  Os.  Qd. 

The  Defendants,  by  their  answer,  stated  that  the  two  bills  of 
exchange  were  accepted  by  J".  N,  Beach  without  any  condition  or 
qualification  whatever,  and  that  the  memoranda  were  attached 
to  such,  bills  of  exchange  in  accordance  with  the  usual  custom  of 
the  Union  Banh  of  London  in  dealing  with  those  bills,  which  were 
called  document  bills.  It  was  further  stated  that  the  Union  Banh 
of  London  were  the  agents  in  this  country  of  Messrs.  Schitchardt 
d:  Sons  of  New  Yorh,  by  whom  the  two  bills  of  exchange  were 
received  for  value,  and  were  forwarded  to  them  for  presentation 
and  realisation. 

There  was  evidence  to  shew  that  Chute  was  in  the  habit  of  sending 
consignments  of  cotton  to  /.  iV".  Beach,  and  of  drawing  bills  of 
exchange  upon  him  against  bills  of  lading,  and  also  that  a  letter 
was  received  by  J.  N.  Beach  from  Shute  on  the  23rd  of  May,  1870, 
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V.-O.M.    intimating  that  these  two  consignments  of  cotton  would  be  for- 
1871      warded  to  him,  and  that  bills  of  exchange  would  be  drawn  by  Shute 
Leather    upon  J.  N.  Beach  in  the  usual  manner. 


V. 

Simpson. 


Mr.  Cotton,  Q.C.,  Mr.  Bardswellj  and  Mr.  J,  P.  Benjamin,  for 
the  Plaintiffs : — 

The  question  is,  what  is  the  effect  of  the  document  attached  by 
the  bank  to  the  bills  of  exchange  when  they  were  presented  for 
acceptance  ?  The  words  are,  "  the  bank  holds  bill  of  lading  and 
policy  for  251  bales  of  cotton,  per  William  Cummings."  The 
meaning  must  necessarily  be  that  the  bank  was  in  possession  of  a 
bill  of  lading  when,  in  fact,  there  was  no  bill  of  lading  in  existence. 
That  is  the  representation  made  by  the  memorandum ;  it  is  a 
guarantee  of  the  genuineness  of  the  bills  of  lading,  and  that  re- 
presentation turns  out  to  be  false.  Gomjpertz  v.  Bartlett  (1)  and 
Polhill  V.  Walter  (2)  apply.  In  Gurney  v.  Womersley  (3),  where 
the  facts  shewed  that  a  bill  was  taken  on  the  faith  of  an  accept- 
ance by  a  particular  firm  being  genuine,  it  was  held  that  the 
acceptance  was  the  essence  of  the  description ;  and  there  being  in 
fact  no  genuine  acceptance  by  that  firm,  there  was  a  total  failure 
of  consideration.  The  case  of  Thiedemann  v.  Goldschmidt  (4) 
might  be  considered  against  the  Plaintiffs'  claim ;  but  that  was 
decided  upon  the  authority  of  Eohinson  v.  Beynolds  (5),  which, 
in  fact,  turned  upon  a  question  of  pleading,  and  the  decision  is  not 
of  general  application.  Couturier  v.  Sastie  (6)  is  in  our  favour, 
since  it  was  held  that  the  contract  contemplated  that  there  was  an 
existing  something  to  be  sold  and  bought,  and  which  was  capable 
of  transfer ;  and  this  not  being  the  case  at  the  time  of  the  sale, 
no  liability  attached  to  the  purchaser.  Be  Biel  v.  Thomson  (7), 
Hitchcock  V.  Giddings  (8),  and  Slim  v.  Croucher  (9),  also  support 
our  view ;  and  in  Wilkinson  v.  Johnson  (10),  the  Plaintiff  was  held 
entitled  to  recover  back  the  money  he  had  paid  on  a  forged 
bill  of  exchange  upon  discovering  at  once  the  mistake,  and  giving 
immediate  notice  of  dishonour,  to  be  forwarded  by  the  same  post. 

(1)  2  E.  &  B.  849.  (6)  5  H.  L.  C.  673. 

(2)  3  B.  &  Ad.  114.  (7)  3  Beav.  469. 

(3)  4  E.  &  B.  133.  (8)  4  Price,  135. 

(4)  1  D.  F.  &  J.  4.  (9)  1  D.  F.  &  J.  518. 

(5)  2  Q.  B.  196.  (10)  3  B.  &  C.  428. 
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And  it  is  of  no  consequence  whether  the  bank  knew  of  the  fraud 
or  not ;  they  may  be  perfectly  innocent  in  the  transaction ;  it  is 
sufficient  that  the  Plaintiff  Beach  was  led  to  accept  the  bill  upon 
the  faith  of  a  representation  which  turned  out  to  be  false. 

Then,  with  regard  to  the  jurisdiction  of  the  Court.  It  is  esta- 
blished by  BamsMre  v.  Bolton  (1)  that  this  Court  has  concurrent 
jurisdiction  with  the  Courts  of  Common  Law  in  such  cases  as  these ; 
and  this  doctrine  was  fully  upheld  by  Vice-Chancellor  Stuart  in 
Hill  V.  Lane  (2). 

Mr.  PoUoch,  Q.C.,  Mr.  Pearson,  Q.C.,  and  Mr.  JacJcson,  for  the 
Defendants : — 

It  is  entirely  a  mistake  to  say  that  this  memorandum  attached 
to  the  bill  of  exchange  was  a  guarantee  or  a  representation  that 
the  bank  was  the  holder  of  a  genuine  bill  of  exchange.  The  bill 
was  received  by  the  Union  Bank  with  the  bill  of  lading,  as  agents 
for  a  New  York  firm  of  bankers.  In  the  usual  course  of  business 
the  Union  Bank  forwarded  the  bill  to  Liverpool  for  presentation 
and  collection,  and,  according  to  their  usual  custom  with  all 
documented  bills,  the  printed  form  of  memorandum  was  attached, 
indicating  that  a  document  purporting  to  be  a  bill  of  exchange 
was  in  their  possession.  It  was  for  the  acceptor,  if  he  thought 
proper,  to  call  for  the  production  of  the  bill,  which  he  might  have 
seen,  and  would,  no  doubt,  have  inspected,  if  he  had  entertained 
the  least  suspicion  of  its  genuineness.  He  was,  however,  expect- 
ing the  presentation  of  such  a  bill  in  pursuance  of  the  letter 
of  his  correspondent,  the  drawer  of  the  bill,  who  had  advised 
him  of  the  transaction,  and  the  shipment  of  the  cotton.  It 
was  probably  owing  to  this  expectation  that  no  question  was 
raised  by  Mr.  Beach  on  the  subject  of  the  bill  of  lading.  It 
was  upon  the  faith  of  his  own  correspondent's  communication 
that  he  accepted  the  bill,  and  the  memorandum  by  the  bank 
was  a  mere  intimation  to  him  that  the  expected  bill  of  lading 
was  in  the  hands  of  the  bank.  But,  in  fact,  if  the  bill  of  lading 
had  been  inspected  by  Mr.  Beach,  it  would  have  been  impos- 
sible for  him  to  have  discovered  the  forgery  of  the  name  of  the 
captain  of  the  ship,  which  must  have  been  alike  unknown  both  to 
(1)  Law  Rap.  8  Eq.  294.  (2)  Law  Eep.  11  Eq.  215. 
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V.-C.  M.    the  bank  and  to  Beach.    The  Plaintiff  Beach,  moreover,  received 
1871       the  bill  of  lading  upon  payment  of  the  bill  of  exchange,  and  even 
Leather    ^^^^  ^®  discover  the  forgery ;  consequently  he  is  in  the 

Simpson     same  position  as  if  he  had  been  shewn  the  bill  of  lading  at  the 

  time  the  bill  was  accepted,  and  this  brings  the  case  within  the 

authority  of  Thiedemann  v.  Goldschmidt  (1)  and  Bohinson  v. 
Beynolds  (2).  The  former  case  is  in  all  respects  similar  to  this, 
except  that  the  bill  of  lading  was  presented  with  the  bill  of  ex- 
change ;  there  the  money  was  not  paid,  but  the  suit  was  instituted 
for  delivery  up  of  the  bill  of  exchange.  The  Vice-Chancellor 
Stuart,  before  whom  the  case  was  first  heard,  granted  an  injunction 
to  restrain  the  bank  from  taking  proceedings  at  law  against  the 
Plaintiff,  but  this  decision  was  reversed  on  appeal.  Bohinson  v. 
Beynolds  was  a  decision  to  the  same  effect,  and  was  not  a  mere 
decision  upon  a  point  of  pleading.  If  the  production  of  a  bill 
of  lading  does  not  create  a  liability,  such  a  memorandum  as  this 
cannot  do  so. 

Suppose  this  had  not  been  the  case  of  a  covered  or  documented 
bill,  but  a  simple  bill  of  exchange,  accepted  in  the  usual  manner, 
in  such  a  case  the  acceptor  would  have  no  remedy  against  the 
holder.  By  acceptance,  the  drawee  admits  the  signature  and 
capacity  of  the  drawer,  and  cannot,  after  thus  giving  the  bill 
currency,  be  admitted  to  prove  that  the  drawer's  signature  was 
forged.  This  is  laid  down  in  Byles  on  Bills  (3).  It  was  decided 
in  Ash^pUel  v.  Bryan  (4)  that  the  acceptor  of  a  bill  cannot  be 
admitted  to  deny  the  handwriting  of  the  drawer  ;  and  in  Sanderson 
V.  Collman  (5)  it  was  laid  down  that  the  drawee,  after  accepting  a 
bill,  and  thereby  giving  an  apparent  validity  to  it,  has  no  right  to 
set  up  as  a  defence  to  an  action  against  him  as  acceptor  that  the 
name  of  the  drawer  was  forged,  or  any  other  matter  invalidating 
the  bill.  When  the  bank  presented  the  bill  for  acceptance,  they 
could  not  be  in  a  worse  position,  because  they  were  holders  of  a 
bill  of  lading  which  they  had  taken  to  cover  the  bill,  than  if  they 
had  had  no  such  bill  of  lading. 

In  this  case  the  equities  are  equal,  but  the  Defendants  have  this 


(1)  1  D.  F.  &  J.  4.  (3)  8th  Ed.  pp.  177,  192. 

(2)  2  Q.  B.  196.  (4)  3  B.  &  S.  474. 

(5)  4  Man.  &  G.  209. 
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advantage,  that  they  are  right  in  law,  and  that  the  bills  were  not 
only  accepted,  but  the  money  actually  paid  before  the  forgery  was 
discovered.  They  have,  therefore,  brought  themselves  within  the 
rule — Qui  frior  est  temjpore,  potior  est  jure. 

Mr.  Cotton,  in  reply. 

Sir  E.  Malins,  V.O.  :— 

This  case  is  one  which  in  a  remarkable  manner  illustrates  the 
perils  of  commercial  life.  It  is  one  of  perfect  good  faith  on  both 
sides ;  and  the  question  is,  which  of  two  innocent  parties  is  to  suffer 
by  the  fraud  which  has  been  committed  by  issuing  forged  bills  of 
lading  ? 

The  claim  on  the  part  of  the  Plaintiffs  is  rested  upon  this, 
that  the  Plaintiff  Beach  accepted  the  bills  on  the  faith  of  the 
representation  made  by  the  Union  Banh  of  London,  contained  in 
the  notes  attached  to  the  bills :  "  The  Union  Bank  of  London 
holds  bill  of  lading  and  policy  for  251  bales  of  cotton,  per  William 
Cummings"  It  is  urged  that  that  is  a  representation  by  the  bank 
that  they  hold  a  genuine  bill  of  lading,  and  therefore  that  the 
person  who  is  called  upon  to  accept  the  bill  will  have  the  security 
of  a  document  which  will  insure  to  him  the  delivery  of  251  bales 
of  cotton.  Against  that,  it  is  said,  there  is  no  representation  of 
genuineness ;  there  is  no  guarantee.  The  bank  do  not  undertake  to 
say  whether  the  bill  of  lading  is  good  or  not ;  they  only  say,  "  We 
have  a  bill  of  lading,"  the  fair  meaning  of  which  may  possibly  be. 

We  have  a  document  which  on  the  face  of  it  is  a  bill  of  lading." 
Nothing  had  occurred  to  excite  their  suspicion ;  they  believed  it  to 
be  a  bill  of  lading,  and  they  therefore  called  it  so.  Then  does  this 
amount  to  a  representation  that  it  was  a  genuine  bill  of  lading  ? 
The  question  that  arises  is,  whether,  by  this  representation,  the  posi- 
tion of  the  Plaintiffs  has  been  in  any  way  altered.  Suppose  the  bill 
of  lading  had  been  forwarded  with  the  bill  of  exchange,  which  is 
the  usual  course  of  business.  It  is  perfectly  clear,  I  apprehend,  that 
the  Plaintiff  Beach  would  not  have  accepted  this  bill  without  the 
bill  of  lading  accompanying  it,  if  it  had  been  in  the  hands  of  parties 
unknown  to  him,  and  who  were  not  so  responsible  as  he  knew  the 
Union  Bank  to  be.  The  representation  of  the  Union  Bank  that  they 
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V.-O.  M.    had  the  bill  of  lading  was  a  sufficient  assurance  to  the  Plaintiff 

1871       Beach  that  that  bill  of  lading  would  be  forthcoming  in  proper  time. 

Leather    He  therefore  gives  credence  to  their  representation,  and  acts  upon 

^  ^-  the  faith  of  it ;  but  does  this  make  the  case  different  from  what  it 
Simpson. 

— -       would  have  been  if  the  bill  of  lading  had  actually  been  forwarded  ? 
I  cannot  come  to  the  conclusion  that  this  puts  the  Plaintiffs  in  a 
different  situation  from  that  in  which  they  would  have  been  if  the 
bill  of  lading  had  accompanied  the  bill  of  exchange.    If  it  had  so 
accompanied  the  bill  of  exchange,  would  Beach  have  accepted 
it?    The  best  proof  that  he  would  is  this,  that  on  the  2nd  of 
August,  when  the  Plaintiffs  are  desirous  of  having  the  cotton, 
the  bill  of  lading  is  put  into  their  hands ;  they  pay  the  money  on 
the  faith  of  it ;  they  take  the  bill  of  exchange  and  the  bill  of  lading 
in  the  perfect  belief  that  it  is  a  genuine  document,  make  no  inquiry 
with  regard  to  it,  take  it  to  the  captain  of  the  ship,  and  then,  for 
the  first  time,  discover  that  they  have  been  imposed  upon,  as  all 
parties  engaged  in  the  transaction  had  been.    Was  there,  then,  a 
guarantee  by  the  Union  Banh  ?    It  would  be  a  very  dangerous 
thing  for  a  bank  if,  where  they  say  they  have  a  document  of  that 
kind,  they  were  to  be  held  to  guarantee  its  genuineness.  My 
opinion  is,  they  do  nothing  of  the  kind.    I  think  the  Plaintiff 
Beach,  if  the  matter  had  been  the  subject  of  the  slightest  degree 
of  suspicion,  ought  to  have  required  to  see  the  bills  of  lading 
before  he  accepted  the  two  bills  of  exchange,  in  order  to  test  the 
signature,  and  see  that  they  were  perfectly  safe.    That  is  the 
course  which  he  might  have  taken,  but  did  not.    In  my  opinion, 
the  Plaintiffs  are  precisely  in  the  same  position  as  they  would 
have  been  if  the  bills  of  lading  had  been  produced  before  the 
bills  of  exchange  were  accepted,  and  they  are  therefore  in  the 
same  situation  as  if  this  bill  of  exchange  had  had  annexed  to 
it  the  bill  of  lading,  and  had  then  been  accepted  in  the  belief 
that  the  bill  of  lading  was  a  genuine  document.  It  certainly 
is  of  the  highest  importance  to  the  commercial  interests  of  this 
country  that  discredit  should  never  be  thrown  upon  a  bill  of  ex- 
change if  it  be  possible  to  avoid  it.    No  doubt  there  are  in  this 
Court  instances,  not  so  much  of  commercial  bills  as  bills  of  ex- 
change, which  young  men  are  in  the  habit  of  accepting,  upon 
which  this  Court  will  always  stay  an  action  where  a  proper  case  is- 


VOL.  XI.] 


EQUITY  GASES. 


405 


V. 

Simpson. 


made  for  doing  so,  but  it  must  be  a  very  peculiar  case.  What  V.-C.  M. 
would  have  been  the  position  of  the  parties  if  they  had  dis-  i87i 
covered  this  fraud  (as  they  did  on  the  2nd  of  August)  before  leader 
they  wanted  the  cotton  ?  They  would  have  said  this :  "  Beach  was 
induced  to  accept  the  bill  of  exchange  by  fraud ;  it  is  not  binding."" 
And  if  they  are  entitled  to  recover  the  money  back,  as  they  now 
seek  in  this  suit  to  do,  it  is  perfectly  clear  they  would,  before  they 
paid  the  money,  have  been  entitled  to  get  the  bill  of  exchange 
itself  back.  But  that  is  a  point  which  is  absolutely  settled  by  the 
case  of  Thiedemann  v.  Goldschmidi  (1).  I  am  not  able  to  see  that 
there  is  a  shadow  of  difference  hetweeB.  Thiedemann  v.  Goldschmidt 
and  the  present  case,  except  this,  that  here  the  money  was  actually 
paid  before  maturity,  on  a  rebate  of  interest,  and  there  the  bill 
remained  out.  In  Thiedemann  v.  Goldschmidt,  Vice-Chancellor 
Stuart  ordered  the  bill  of  exchange  to  be  delivered  up  to  be 
cancelled.  The  case  afterwards  came  before  the  full  Court  of 
Appeal,  consisting  of  the  Lord  Chancellor  Cam^hell,  Lord  Justice 
Knight  Bruce,  and  Lord  Justice  Turner,  who  held  that  there  was 
no  equity  for  the  delivery  up  of  the  bill. 

That  is  precisely  the  position  that  the  present  parties  would 
have  been  in  if  they  had  filed  a  bill  to  have  the  acceptances  de- 
livered up.  If  in  that  case,  therefore,  there  was  no  equity  to  have 
the  bill  delivered  up,  it  is,  in  my  opinion,  a  decision  that  in  thi& 
case  the  Plaintiffs  have  no  equity  to  have  the  money  back.  With 
regard  to  the  case  of  Bohinson  v.  Beynolds  (2),  that  was  said  to 
turn  very  much  on  the  question  of  pleading ;  but  I  am  not  able  to 
look  upon  it  in  the  same  w^ay.  It  is  a  precisely  similar  case.  Lord 
Dewma^i's  judgment,  confirmed  by  the  Court  of  Exchequer  Chamber,^ 
is  perfectly  distinct.  Lord  JDenman  says :  The  plea  does  not  shew 
that  the.  Plaintiffs" — that  is,  the  holder  of  the  bill,  the  person 
who  obtained  the  acceptance  on  the  belief  of  the  genuineness  of  the 
bill  of  lading—"  made  any  representation  which  they  knew  to  be 
false,  nor  that  they  warranted  the  bill  of  lading  to  be  genuine,  nor 
does-  it  disclose  that  the  Defendants  accepted  the  bill  of  exchange 
on  which  the  action  is  brought  upon  the  faith  of  any  assertion  by 
the  Plaintiffs,  farther  than  their  indorsement  upon  it,  that  the  bill 
of  lading,  which  turned  out  to  be  forged,  was  genuine.    On  the 

(1)  1  Giff.  142.  (2)  2  Q.  B.  196,  202. 
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V.-O.  M.    contrary,  it  appears  by  the  other  averments  in  the  plea,  that  the 
1871      drawer  of  the  bill  was  the  correspondent  of  the  Defendants,  and 
Leather    ^^^^    ^^^^  ^P^^      authentication  of  the  bill  of  lading,  as  referring 
to  goods  which  he  professed  to  have  consigned  to  them,  that  they 
acted." 

Now,  I  think  the  observations  there  are  very  applicable  to  the 
present  case.  Shute  was  the  correspondent  of  the  Plaintiff  Beach 
at  Liverpool.  He  informed  him  by  letter  that  he  was  going  to 
send  the  cotton  by  the  William  Cummings.  It  arrives  by  that 
ship,  and  it  was  the  usual  course  of  dealing  with  the  Plaintiff 
Beach  that  whenever  he  accepted  these  bills  drawn  by  Shute  he 
had  the  bill  of  lading.  Therefore  he  expected  that  there  would 
be  a  bill  of  lading  coming  from  his  own  correspondent  Shute.  And 
so  far  from  the  Union  Bank  misleading  Beach,  I  am  of  opinion 
that  Beach  could  only  have  understood  it  in  one  way — that  Shute 
had  transmitted  a  bill  of  lading,  and  the  bank  had  that  bill  of 
lading,  which  would  be  forwarded  for  inspection  if  required.  If  the 
bill  was  accepted,  then  the  bill  of  lading  would  be  handed  over 
when  the  bill  arrived  at  maturity,  and  when  the  acceptor  was 
called  on  to  pay  it.  Therefore,  I  think,  to  say  that  there  was  any 
misleading  by  the  Union  Bank  is  attempting  to  carry  the  case  far 
beyond  anything  that  the  facts  warrant. 

As  to  the  general  law  of  misrepresentation,  I  do  not  think  it 
necessary  to  go  into  it  in  this  case,  because  the  law  is  perfectly 
clear,  that  if  the  Court  was  warranted  in  treating  this  as  a  repre- 
sentation by  the  Union  Bank  of  London  as  if  they  had  said,  We 
hold  the  bill  of  lading,  which  is  a  genuine  bill  of  lading,  or  which 
we  guarantee  to  be  a  genuine  bill  of  lading  " — then  if  they  had  so 
undertaken,  and  it  turned  out  to  be  a  bad  bill  of  lading,  it  would 
have  been  money  obtained  on  a  representation  which  was  untrue  ; 
and  the  rules  of  this  Court  are  settled,  that  when  a  representation 
in  a  matter  of  business  is  made  by  one  man  to  another  calculated 
to  induce  him  to  adapt  his  conduct  to  it,  it  is  perfectly  immaterial 
whether  the  representation  is  made  knowing  it  to  be  untrue,  or 
whether  it  is  made  believing  it  to  be  true,  if,  in  fact,  it  was  untrue  ; 
because  every  man  making  a  representation  inducing  another 
to  act  on  the  faith  of  that  representation  must  make  it  good  if  he 
takes  upon  himself  to  represent  that  which  he  does  not  know  to  be 
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true,  and  he  is  equally  bound  if  lie  made  it  without  knowing  it  to  V.-C.  M. 
be  untrue.  Therefore,  if  the  memorandum  relied  upon  had  1871 
amounted  to  a  representation  that  the  document  was  genuine  or  a  Leather 
guarantee,  the  consequence  would  be  plain  that  the  Plaintiffs  must 
have  been  indemnified  by  the  Union  Bank  of  London^  and  the 
money  they  have  received  must  have  been  returned,  because  it 
was  obtained  upon  a  representation  which  turns  out  to  be  untrue. 
If  there  be  a  distinction  between  this  case  and  the  cases  of 
Thtedemann  v.  Goldschmidt  (1)  and  Robinson  v.  Beynolds  (2),  I 
confess  it  appears  to  me  to  be  rather  more  unfavourable  to  the 
Plaintiffs,  because  in  Thiedemann  v.  Goldschmidt  the  money  had 
not  been  paid,  whereas  here  they  elected  to  pay  the  money  on  a 
rebate  of  interest  before  the  bill  became  due,  which  precludes  them 
from  saying  that  it  had  not  arrived  at  maturity.  The  Plaintiff 
Beach  trusted  to  his  own  correspondent  Shuie,  that  he  would  not 
transmit  anything  but  a  genuine  bill  of  lading.  The  equities 
between  these  parties  are  equal ;  the  parties  are  equally  innocent 
in  the  transaction ;  they  have  all  been  imposed  upon ;  but  there  is 
this  difference,  that  one  of  them,  by  the  course  of  the  transaction, 
has  been  in  possession  of  the  money,  and  I  am  at  a  loss  to  see  any 
ground  upon  which  I  can  be  justified  in  making  a  decree  that  that 
money  should  be  restored.  I  can  see  no  distinction  between  a  bill 
filed  to  have  the  acceptance  delivered  up  before  it  has  arrived  at 
maturity,  and  a  bill  filed  to  have  the  money  restored  after  the  bill 
has  arrived  at  maturity,  or  has  been  treated  as  having  arrived  at 
maturity,  and  the  amount  of  it  paid. 

Upon  these  grounds  I  am  of  opinion  that  the  bill  fails,  and  must 
be  dismissed. 

Upon  the  Court  being  pressed  to  give  costs,  the  Vice-Chan- 
cellor  dismissed  the  bill  with  costs,  but  refused  to  allow  interest 
upon  the  money  which  had  remained  in  the  hands  of  the  Bank  of 
Liverpool  since  the  injunction  was  granted. 

Solicitors  for  the  Plaintiffs :  Messrs.  Chester  &  TJrg^uhart. 
Solicitors  for  the  Defendants :  Messrs.  Lyne  &  Holman, 

(1)  1  D.  F.  &  J.  4.  (2)  2  Q.  B.  196. 
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Y.-o.  M.  In  re  WIDDOW'S  TRUSTS. 

1871 

Payment  out  of  Court — Presumption  of  being  past  Child-hearing — Widow  aged 
Feb.  17.  Fifty-five  Years  and  Four  Months — Spinster  aged  Fifty-three  Years  and 
  Nine  Months. 

Money  ordered  to  be  paid  out  of  Court  on  the  presumption  that  a  widow 
aged  fifty-five  years  and  four  months,  who  had  never  had  any  children,  and 
a  spinster  aged  fifty- three  years  and  nine  months,  would  not  have  any 
children. 

This  was  a  Petition  by  Sarah  WillaUy  a  widow,  and  Mary  Ann 
Homan  Widdows,  sl  spinster,  for  payment  out  to  them  of  two  sums 
of  £829  10s.  each,  which  had  been  paid  into  Court. 

The  Petitioners  were  two  of  the  children  of  Thomas  Widdows, 
and  the  money  in  question  represented  two  residuary  shares  in  his 
estate,  to  one  of  which  each  of  them  was  entitled  under  his  will 
absolutely  in  case  she  had  no  children ;  but  in  case  of  having  any 
child  or  children,  only  for  her  life,  with  a  power  of  appointment  in 
favour  of  such  child  or  children. 

Sarah  Willan  was  born  on  the  8th  of  October,  1815,  and  was 
consequently  aged  about  fifty-five  years  and  four  months,  and  had 
never  had  any  children.  Mary  Ann  Homan  Widdows  was  born  on 
the  2nd  of  June,  1817,  and  was  consequently  aged  nearly  fifty-three 
years  and  nine  months. 

The  Petition  asked  to  have  the  money  paid  out  on  the  assump- 
tion that  the  Petitioners  would  not  now  have  any  children. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Bradford,  in  support  of  the 
Petition : — 

The  Court  will  act  upon  the  presumption  that  neither  of  these 
ladies  will  have  any  children.  Most  of  the  authorities  on  the 
subject  are  collected  in  the  note  to  Edwards  v.  Tuck  (1),  and 
several  of  them  allowed  the  presumption  to  arise  at  an  earlier  age 
than  that  of  Mrs.  Willan,  But,  besides  those  cases,  there  is  a 
decision  of  Vice-Chancellor  Kindersley,  in  Forty  v.  Beay,  referred 
to  in  Dart  on  Vendors  and  Purchasers  (2),  in  which  he  allowed 

(1)  23  Beav.  272.  (2)  4th  Ed.  vol.  i.  p.  320. 
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the  presumption  in  the  case  of  a  lady  aged  fifty-three,  which  would     V.-O.  M. 

cover  the  case  of  Miss  Widdows.  1871 

In  re 

Mr.  G.  Sangster  Green,  for  the  trustees.  Widdow's 

Teusts. 

Sir  E.  Malins,  Y.C. 

As  Yice-Chancellor  Kindersley  has  allowed  the  presumption  in 
the  case  of  a  lady  aged  fifty-three,  I  suppose  I  may  do  so  also. 
The  order  will,  therefore,  be  as  prayed. 

Solicitors  :  Messrs.  Bailey,  Shaw,  dt  Smith, 
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GALLIEKS  V.  METROPOLITAN  RAILWAY  COMPANY. 

Lands  Clauses  Act,  1845,  s.  78 — Purchase-money  paid  into  Court — Petition 
hy  Claiman  t — J urisdiction. 

Lands  having  been  taken  by  a  railway  company,  the  value  awarded, 
abstract  furnished,  and  no  objections  raised,  the  company  took  possession, 
but  did  not  pay  the  money  until  bill  filed  by  the  vendors,  who  obtained  a 
decree  ordering  payment  on  a  certain  day  of  the  sum  awarded,  interest  from 
-  the  date  of  taking  possession,  and  costs.  Immediately  before  the  day  on 
which  payment  was  to  be  made,  the  company,  alleging  that  the  abstract 
shewed  a  title  to  a  moiety  only  of  the  lands,  gave  notice  of  their  intention  to 
pay  the  money  into  Court ;  and  they  did  pay  into  Court  the  sum  awarded 
to  an  account  entitled  Ex  parte  the  company,  The  account  of  the  vendors.'* 
They  afterwards  paid  to  the  vendors  a  sum  (alleged  to  be  insufiScient)  as  for 
interest. 

Upon  Petition  presented  by  the  vendors,  in  the  suit,  and  in  the  matter  of 
the  Lands  Glauses  Act,  1845  : — 

Eeld,  that  the  Court  had  jurisdiction,  under  the  78th  section,  to  order  the 
money  to  be  paid  over  to  the  Petitioners. 

Petition. 

On  the  4tli  of  December,  1865,  the  secretary  of  the  Defendants, 
the  Metrojpolitan  Bailway  Gom^pany,  gave  to  the  Plaintiffs,  George 
GalUers  the  younger  and  Herbert  Yeomans,  as  trustees  of  the 
marriage  settlement  of  James  Norman  and  Mary  Ann,  his  wife, 
notice  to  treat  for  some  house  property  in  the  city  of  London, 
The  Plaintiffs  furnished  particulars ;  and  the  price  not  being 
agreed  upon,  arbitrators  and  an  umpire  were  appointed.  On  the 
22nd  of  November,  1866,  the  value  was  awarded  by  the  umpire 
at  £5100.  In  December,  1866,  an  abstract  was  delivered,  but  no 
objections  were  taken  on  behalf  of  the  Defendants,  who  took 
possession  on  the  25th  of  December,  1866. 

After  several  fruitless  applications,  the  Plaintiffs'  country  solicitor, 
in  July,  1869,  pressed  for  completion  of  the  purchase.  On  the  3rd 
of  August,  the  Defendants'  solicitors  suggested  an  arrangement 
for  the  continuance  of  the  purchase-money  on  the  security  of  the 
property.  To  this  the  Plaintiffs'  solicitor  objected,  stating  that 
the  trustees  were  most  anxious  to  get  rid  of  their  trust,  and 
were  determined  to  do  so.  Failing,  however,  to  obtain  their 
object,  the  Plaintiffs,  on  the  10th  of  November,  1869,  filed  a  bill 
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against  the  company,  stating  as  above,  alleging  that  the  De-  V.-C.  B. 

fendants  had  long  since  accepted  the  title,  and  praying  that  the  i87i 

Defendants  might  be  ordered  to  complete,  and  to  pay  the  £5100,  galltees 
with  interest  and  costs. 


V. 

Meteo- 


On  the  15th  of  January,  1870,  the  Defendants  answered,  ad-  ^  tolitan^ 

mitting  the  above  statements,  and  that  they  had  made  no  objection   

to  the  title,  but  stating  that  they  had  not  examined  or  investi- 
gated the  title,  and  submitting  whether  they  had  accepted  it. 
They  admitted  that  they  had  not  completed  the  purchase,  but 
said  that  they  had  not  refused  or  declined,  and  did  not  refuse 
or  decline  to  complete  the  purchase. 

On  the  28th  of  January  the  bill  was  amended,  and,  as  amended, 
prayed  in  addition  that  the  Plaintiffs  might  be  declared  entitled  to 
a  lien  for  the  principal,  interest,  and  costs ;  in  default  of  payment, 
for  a  sale ;  in  the  meantime  for  an  injunction  to  restrain  the 
Defendants  from  using  or  continuing  to  remain  in  possession  of 
the  premises  ;  and  for  a  receiver. 

On  the  7th  of  May,  1870,  upon  motion  for  decree,  an  order  was 
made  that  the  Defendants  were  bound  specifically  to  perform  the 
agreement  and  award  ;  and  it  appearing  that  the  Defendants  had 
accepted  the  title,  and  had  been  in  possession  since  the  25th  of 
December,  1866,  that  the  Defendants  should,  on  or  before  the  24th 
of  June  then  next,  pay  the  £5100,  with  interest  at  5  per  cent.,  from 
the  25th  of  December,  1866,  and  costs  of  the  arbitration  and  suit, 
with  consequential  directions.  The  Plaintiffs  were  declared  entitled 
to  a  lien  ;  and  it  was  ordered,  in  the  event  of  the  sum  not  being  paid, 
that  the  Plaintiffs  be  at  liberty  to  apply  for  a  sale,  injunction,  and 
receiver. 

On  the  23rd  of  June,  1870,  the  Plaintiffs'  country  solicitor 
received  the  following  telegram  from  the  Defendants'  solicitors : — 

"  We  are  advised  title  extends  only  to  half  the  property ;  expla- 
nation may  be  possible ;  money,  however,  is  ready,  and,  pursuant 
to  decree,  must  to-morrow  be  paid  into  Court,  unless  you  write  us 
to-day  that  you  will  complete  title,  and  receive  the  money." 

On  the  same  day  the  Plaintiffs'  solicitor  replied:  "My  clients 
decline  to  interfere  with  the  decree,  and  the  money  must  be  paid." 

On  the  24th  of  June  the  Defendants'  solicitors  paid  £5100 
into  Court,  to  the  credit  of  an  account  entitled  "      ^arte  Metro- 
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V.-C.  B.  poUian  Bailwatj  Com;pany,  The  account  of  George  GalUers  the 

1871  younger  and  Herbert  Yeomans,  trustees  of  James  Norman  and 

Galuees  Mary  Ann,  his  wife,  in  respect  of  premises  in  Red  Gross  Street  and 

Meteo-  -^^^^  Chambers  Passage,  in  the  parish  of  St.  Giles-without- Cripple- 

poLiTAN     ^^^g  ill  the  city  of  London,:' 
Kailway  Co.  ^  ' 

  On  the  13th  of  July,  1870,  Defendants'  solicitors  sent  to  the 

Plaintiffs'  solicitor  a  cheque  for  £463  15s.  Id.  as  interest,  which 
sum  the  Plaintiffs'  solicitor  alleged  to  be  insufficient,  claiming 
£489  lis.  Id.  on  that  account. 

On  the  15th  of  July  the  Defendants'  solicitors  wrote  to  say  they 
declined  assenting  to  the  money  being  paid  out  until  a  good  title 
was  shewn  ;  and  afterwards,  for  the  first  time,  sent  in  requisitions 
for  title,  which  the  Plaintiffs'  solicitor  declined  to  answer. 

Plaintiffs  then  presented  this  Petition  in  the  suit,  in  the  matter 
of  the  trusts  of  the  settlement  of  which  they  were  trustees,  and  in 
the  matter  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  the 
Metropolitan  Bailway  Act,  1854,  stating  the  above  facts,  and  praying 
that  the  £5100  might  be  paid  out  to  them,  and  that  the  Defen- 
dants might  be  ordered  to  pay  them  the  balance  of  interest,  and 
the  costs  of  and  incidental  to  the  present  application. 

Mr.  Amphlett,  Q.C.,  and  Mr.  Hallett,  for  the  Petitioners,  cited 
Burnell  v.  Brown  (1). 

Mr.  Bristowe,  Q.C.,  for  the  company : — 

According  to  the  abstract,  only  one  half  of  the  estate  belongs  to 
the  trustees.  We  cannot  dispute  the  decree,  but  if  the  Petitioners 
had  applied  for  an  injunction,  we  then  could  have  applied  for  a 
re-hearing,  and  there  might  have  been  a  reference  as  to  title. 

Proceeding  as  they  have  done,  the  Petitioners  are  not  entitled 
to  the  money  until  they  tender  us  a  conveyance.  They  cannot, 
in  fact,  give  us  a  conveyance. 

As  to  the  moiety,  the  Petitioners  have  since  the  decree  accepted 
£463  15s.  Id.  on  account  of  interest ;  the  only  difference  between 
the  parties  being  a  sum  of  £25  odd. 

It  is  only  under  the  Lands  Clauses  Act  that  the  Petitioners  can 
get  the  money  out.  .  In  order  to  do  that  they  must  abandon  the 
decree ;  and  this  is  a  strong  case  for  having  the  cause  re-heard. 
(1)  1  Jac.  &  W.  168. 
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8iR  James  Bacon,  V.C.  :—  v.-c.  b. 

It  is  perfectly  plain  that  the  decree  establishes  the  Petitioners' 
rights,  and  nothing  is  required  to  be  done  but  to  put  the  decree  Galliees 

v. 

in  execution  in  order  that  the  Petitioners  may  obtain  their  rights.  Metko- 
The  Petitioners  now  ask  for  payment  to  them  of  a  sum  of  ra^lway^< 

money  which  has  been  paid  into  Court.    But  there  is  no  necessary   

identity  between  the  sum  so  paid  in,  and  the  sum  to  which  the 
Petitioners  are  entitled  under  their  decree.  The  company,  by 
wrong,  as  it  seems  to  me,  have  chosen  to  pay  a  sum  of  money  into 
Court,  under  the  Lands  Clauses  Act,  to  an  account  entitled  "  Ex 
joarte  the  Company,  The  account  of  the  vendors"  [His  Honour 
read  the  words : — ].  They  had  no  right  to  pay  that  money  in,  but  if 
the  Petitioners  come  here,  under  the  Lands  Clauses  Act,  to  have  it 
paid  out,  they  must  fulfil  the  conditions  of  the  whole  of  the  Act  of 
Parliament.  Plain  as  the  justice  of  the  case  is,  frivolous  and  dis- 
honest as  the  opposition  on  the  part  of  the  company  is,  with  every 
disposition  to  do  justice  to  the  Petitioners,  I  can  make  no  order, 
unless  I  am  satisfied  of  my  power  to  do  so  under  the  statute. 

Mr.  Amjphlett,  in  reply  : — 

The  Court  is  empowered  to  order  the  money  to  be  paid  to  us 
under  the  78th  section.  The  company  allege  that  we  have  "ne- 
glected or  failed  "  (sect.  76)  to  make  out  a  title,  and  have  paid  in 
on  that  assumption.  We  shew  that  they  were  wrong,  and  have 
satisfied  the  Court  that  we  have  a  title. 

In  reply  to  a  question  from  the  Court, 

Mr.  Bristowe  said  he  could  not  dispute  that  the  payment  into 
Court  was  a  payment  in  respect  of  the  purchase-money. 

The  Vice-Chancellor  : — My  doubts  are  removed,  and  I  make 
the  order. 

The  order  will  be  for  payment  of  the  £5100,  and  costs,  to  the 
Petitioners  as  prayed. 

Solicitor  for  the  Petitioners  :  Mr.  B.  Hunt,  agent  for  Mr.  James 
Jay,  Hereford. 

Solicitors  for  the  Company :  Messrs.  Burchelh, 
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HALL  V.  HAKGREAYES. 
HARGREAYES  v.  HALL. 


Jan.  31. 


Practice — Evidence — Cross  Suit — Replication — Motion  for  Decree. 

On  the  day  on  which  the  evidence  was  closed  in  a  suit  in  which  Replica- 
tion had  been  filed,  the  Plaintiffs,  in  a  cross  suit,  served  notice  of  motion  for 
decree  in  their  suit. 

A  month's  time  was  obtained  by  the  Plaintiff  in.  the  original  suit  for 
putting  in  his  evidence  upon  the  motion  for  decree,  and  the  Plaintiffs  in  the 
cross  suit  subsequently  filed  a  large  mass  of  affidavits  in  reply.  On  motion 
by  Plaintiff  in  the  original  suit  to  suppress  this  evidence  in  reply,  on  the 
ground  that  it  was  an  unfair  attempt  by  Plaintiffs  in  the  cross  suit  to  obtain 
an  advantage  by  putting  in  new  evidence  on  matters  in  issue  in  the  original 
suit  after  publication  had  passed  : — 

Held,  that  there  had  been  no  such  irregularity  on  the  part  of  Plaintiffs 
in  the  cross  cause  in  the  conduct  of  their  suit,  as  to  justify  the  Court 
in  suppressing  the  evidence  filed  by  them  in  reply,  but  that  cross-examina- 
tion in  Court  would  be  directed  upon  the  affidavits  in  reply,  notwithstand- 
ing such  affidavits  were  filed  in  a  suit  intended  to  be  heard  on  motion  for 
decree. 

Motion,  on  behalf  of  Defendant  in  Hargreaves  v.  Hall,  that  an 
order  might  be  made  to  the  effect  that  Plaintiffs  in  that  suit 
might  not  be  at  liberty  to  use  the  affidavits  filed  by  them  on  the 
21st  of  November,  1870,  in  that  suit,  or  otherwise ;  that  he 
(Defendant)  might  be  at  liberty  to  withdraw  his  order,  dated 
the  30th  of  June,  1870,  to  read  the  affidavits  filed  by  him  in 
Sargreaves  v.  Kail  as  evidence  in  Hall  v.  Hargreaves,  and  might 
be  at  liberty  to  file  new  affidavits  in  that  suit ;  and  that  De- 
fendants in  Hall  v.  Hargreaves  should  not  be  at  liberty,  under 
any  order  now  obtained  or  to  be  obtained  by  them  for  that  purpose, 
or  otherwise,  to  use  in  the  suit  of  Hall  v.  Hargreaves,  the  affidavits 
filed  by  them  in  reply  in  Hargreaves  v.  Hall  so  far  as  such  affidavits 
were  in  reply  on  any  matters  which  were  in  issue  in  Hall  v.  Har- 
greaves ;  or  that  such  an  order  might  be  made  as  would  prevent 
the  Plaintiff  in  Hall  v.  Hargreaves  from  being,  in  case  the  said 
suits  should  come  on  to  be  heard  together,  in  any  way  prejudiced 
through  the  said  affidavits  being  so  filed  as  aforesaid ;  and  that, 
otherwise,  liberty  to  reply  in  Hall  v.  Hargreaves  to  such  last-men- 
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tioned  evidence  might  now  be  given  to  tlie  said  John  Hall ;  and,     V.-C.  B. 
further,  that  if  such  last-mentioned  evidence  be  permitted  to  be  1871 
used  in  Hall  v.  Hargreaves  for  any  purpose,  liberty  be  reserved  and  hall 
given  to  Eall  to  cross-examine  in  open  Court  the  witnesses  who  hakgreaves. 

had  given  such  evidence,  not  withstanding:  that  such  affidavits  were   

°  °  IIaegkeaves 

filed  in  a  suit  intended  to  be  heard  on  motion  for  decree. 

The  material  dates  of  the  proceedings  in  the  two  suits  are  as 
follows : — 


V. 

Hall. 


Hall  V.  Hargreaves. 

1868. 
May  28.— Bill  filed.  • 
June  2. — Amended  bill  filed. 
jSTov.  13. — Answer  to  amended  bill  filed. 

1869. 


Sept.  3. — Re-amended  bill  filed. 
Oct.  1. — Answer  to  re-amended  bill. 
Dec.  14. — Replication  filed. 
1870. 

Successive  orders  on  Plaintiff's  appli- 
cation to  enlarge  time  for  closing  evi- 
dence until  14tli  May,  1870. 
May  14. — Time  enlarged  on  application 
of  both  parties  until  21st  May, 
1870. 

„  19. — Order  made  giving  liberty 
to  Defendants  to  read  at  hearing 
of  this  cause  the  pleadings  in  Har- 
greaves V.  Hall^  the  order  of  22nd 
July,  1869,  thereon,  and  the  affi- 
davits filed  this  day  in  support  of 
the  motion  for  decree  thereon. 

Affidavits  of  Williamson  and 
another  filed  on  the  part  of  De- 
fendants. 

„   21. — Evidence  closed. 

„  21. — Notice  of  evidence  on  behalf 
of  Defendants  served. 

Notice  of  evidence  on  behalf  of 
Plaintiff  served. 
June  3.— Order  made  on  application  of 
Plaintiff  to  enlarge  the  time  for 
service  of  notice  of  intention  to 
cross-examine  until  1st  July,  1870. 


Hargreaves  v.  Hall. 


1869. 

May  14.— Bill  filed. 

July  22. — Order  for  sale  of  colliery 
upon  interlocutory  motion. 

Sept.  3.' — Voluntary  answer  of  Defen- 
dant filed. 

1870. 


May  19. — Affidavits  in  support  of  mo- 
tion for  decree  filed. 

Order  made  giving  liberty  to 
Plaintiffs  to  read  at  hearing  of 
this  cause  the  pleadings  in  Hall  v. 
Hargreaves,  and  the  affidavits 
filed  in  that  suit. 


21. — Notice  of  motion  for  decree. 


June  3, — Order  obtained  by  Defendant 
enlarging  the  time  for  filing  affi- 
davits in  answer  to  the  motion  for 
decree  until  1st  July. 
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1871 
Hall 

V. 

Haegbeaves. 
Hakgeeaves 

V. 

Hall. 


Eall  V.  Eargreaves. 

1870. 

June  16. — Subpoena  to  hear  judgment 
served. 

„  30. — Order  giving  Plaintiff  liberty 
to  read  all  pleadings,  orders,  and 
affidavits  made  and  filed  in  Ear- 
greaves V.  Eall. 

July  1. — Notice  of  Plaintiff's  intention 
to  cross-examine  Defendants'  wit- 
nesses at  the  hearing  served. 

Notice  of  Defendants'  intention 
to  cross-examine  Plaintiff's  wit- 
ness at  the  hearing. 
„  9. — Sj)ecial  examiner  appointed 
to  take  cross-examination  of  Plain- 
tiff. 

Aug.  30. — Order  on  application  of  De- 
fendants for  special  examiner  to 
take  cross-examination  of  Defen- 
dants. 

Oct.  26,  27,  28. — Cross-examination  of 
Plaintiff  and  Defendants  taken. 
„  31. — Depositions  filed. 

Nov.  25. — Amended  notice  as  to  evi- 
dence not  filed  on  21st  of  May, 
1870,  intended  to  be  used  by  Plain- 
tiff on  the  hearing  of  this  cause, 
served. 


1870. 


Eargreaves  v.  Eall. 


June  30. — Order  giving  Defendant 
liberty  to  read  at  hearing  of  this 
cause  all  pleadings,  orders,  and 
affidavits  made  or  filed  in  Eall  y. 
Eargreaves. 

July  1. — Notice  of  the  evidence  which 
Defendant  intended  to  use  in 
answer  to  the  motion  for  decree, 
served. 

„  20.— Time  for  filing  Plaintiffs" 
evidence  in  reply  enlarged  till  9th 
August. 


Aug.  9.— Ditto,  till  20th  September. 


Nov.  8.— Ditto,  till  22nd  November. 
„  11. — Amended  notice  of  Defen- 
dant's evidence  intended  to  be  read 
by  him  on  the  motion  for  decree, 
served. 

„  19.- — Order  for  Plaintiffs  to  be  at 
liberty  to  read  depositions  filed  in 
Eall  V.  Eargreaves. 

„  21. — Plaintiffs'  evidence  in  reply 
filed. 

„  22. — Notice  of  evidence  intended 
to  be  read  by  Plaintiffs  on  the 
hearing  of  the  motion  for  decree, 
in  reply  to  Defendant's  evidence, 
served. 

Dec.  6. — Notice  of  Defendant's  inten- 
tion to  read  depositions  filed  in 
Eall  V.  Eargreaves. 

Order  made  enlarging  time  for 
service  of  notice  of  intention  to 
cross-examine  witnesses,  till  11th 
January,  1871. 

(Enlarged  by  successive  orders 
until  the  1st  February,  1871). 
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V. 

Hakgeeayes. 
Haegkeaves. 

V. 

Hall 


In  answer  to  an  inquiry  by  the  solicitors  of  Hall,  whether  it  was     V.-C.  B. 
intended,  on  behalf  of  Messrs.  Hargreaves,  to  read  in  Hall  v.  Har-  i87i 
greaves  the  evidence  filed  in  reply  in  Eargreaves  v.  Hall,  the  soli-  bIll 
citors  of  Messrs.  Har  greaves  replied  :  "  As  is  invariably  the  case  on 
the  hearing  of  causes  and  cross  causes,  these  two  suits  will  be  called 
on  together;  and,  practically,  the  evidence  in  each  will  be  the 
evidence  in  both." 

Under  these  circumstances,  Hall  now  moved  in  the  terms  above 
stated. 

Sir  Boundell  Palmer,  Q.C.,  Mr.  Kat/,  Q.C.,  and  Mr.  Bedwell,  in 
support  of  the  motion  : — 

This  motion  is  strictly  in  accordance  with  the  old  practice,  by 
which  it  is  settled  that  evidence  which  has  been  taken  in  a  cross 
cause  upon  matters  in  issue  in  the  original  cause,  after  publication 
has  passed  in  the  original  cause,  will  be  suppressed :  Pascall  v. 
Scott  (1) ;  and  there  is  nothing  in  the  new  practice  (15  &  16  Yict. 
c.  86),  or  the  G-eneral  Orders  thereunder,  to  alter  that  practice.  If 
Messrs.  Hargreaves  are  allowed  to  use  this  evidence,  which  is  as 
much  directed  to  the  evidence  given  in  Hall  v.  Hargreaves  as  to 
Hargreaves  v.  Hall,  they  will  be  gaining  an  unfair  advantage,  as 
the  evidence  has  long  since  been  closed  in  Hall  v.  Hargreaves.  It 
can  never  have  been  intended  that  Plaintiffs  in  a  cross  suit,  after 
replication  has  been  filed  and  the  evidence  closed  in  the  original 
suit,  should  be  allowed,  by  giving  notice  of  motion  for  decree,  to 
bring  in  new  evidence  upon  the  matters  in  issue  in  the  original 
suit,  which  the  Plaintiff  in  such  original  suit,  from  the  evidence 
being  closed  in  it,  has  no  means  of  meeting.  In  any  case,  we  are 
entitled  to  cross-examine  their  witnesses  in  Court  at  the  hearing : 
Neve  V.  Pennell  (2). 

Mr.  Little,  Q.C.,  Mr.  Pearson,  Q.C.,  and  Mr.  Lindley,  for  Messrs. 
Hargreaves,  contra : — 

This  motion  seeks  to  deprive  Messrs.  Hargreaves  of  the  right 
given  to  them  by  15  &  16  Vict  c.  86,  s.  15,  and  the  General 
Orders  founded  thereon,  of  using  the  affidavits  filed  in  their  own 
suit,  and  must  be  refused.    Nothing  has  been  done  by  Messrs. 

(1)  1  Ph.  110.  (2)  1  H.  &  M.  252, 


Haugkeaves. 
Haegreayes 

V. 

Hall. 
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Y.-C.  B.  JSargreaves  which  is  not  strictly  consistent  with  the  practice  of  the 
1871  Court.  Their  suit  is  a  distinct  and  independent  suit,  and  not  a 
Hall  cross  suit ;  and,  if  so,  cadit  qusestio.  But  even  if  taken  to  be  a  cross- 
suit,  Messrs.  Hargreaves  were  not  bound  to  take  the  same  course 
as  Hall,  and  file  replication ;  but  they  might  elect  to  serve  notice 
of  motion  for  decree.  According  to  the  old  practice,  "  Depositions 
of  witnesses  in  the  cross  cause  to  matters  not  put  in  issue  by  the 
original  cause  may  however  be  used,  notwithstanding  they  have 
been  taken  after  publication  passed  in  the  original  cause :"  BanielVs 
Chancery  Practice  (1);  and  by  the  new  practice  the  Plaintiff, 
even  in  a  cross  suit,  is  at  liberty  to  serve  notice  of  motion  for 
decree,  and  to  prepare  his  evidence  in  the  manner  prescribed  by 
the  Act  of  1852,  and  the  Consolidated  Orders  in  reference  to  the 
procedure  upon  motion  for  decree.  In  any  case,  Hall  ought  to  be 
bound  by  what  he  deliberately  elected  to  do  in  June,  1870,  when 
he  obtained  an  enlargement  of  the  time  for  filing  affidavits  in 
answer  to  the  motion  for  decree.  Since  then  he  has  been  cross- 
examined  in  his  own  suit,  and  he  cannot  now  be  allowed  to  begin 
his  defence  over  again,  and  reconstruct  his  evidence  entirely. 

[They  did  not  object  to  having  their  witnesses  cross-examined  in 
Court  at  the  hearing.] 

Mr.  Bedwell,  in  reply. 


Sir  James  Bacon,  V.C.  : — 

There  is  nothing,  in  my  opinion,  more  unsatisfactory  and  more 
dangerous  than  to  have  to  deal  with  evidence  which  has  been  pre- 
pared in  the  cause  before  the  cause  comes  on  to  be  heard.  It  is 
impossible  to  say  what  inconvenience  may  result  from  it,  and  the 
only  safe  course  the  Court  can  pursue  is  to  rely  upon  established 
rules.  It  has  been  suggested  that  a  trick  has  been  played  by  one  of 
the  parties  upon  the  other.  I  cannot  tell  how  that  may  be ;  but  I 
have  every  confidence  that  when  the  cause  comes  to  be  heard  the 
Court  will  take  care  that  no  trick  is  successful,  that  no  evidence  is 
admitted  which  ought  not  properly  to  be  admitted,  and  that,  if 
anything  remains  doubtful  when  the  evidence  has  been  considered, 
the  Court  will  have  the  means  of  directing  such  further  inquiry 

(1)  1st  Ed.  p.  584. 
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in  the  shape  of  evidence  in  Court,  or  otherwise,  as  it  may  think    V.-C.  B. 
necessary  for  the  purposes  of  justice.  1871 
Now,  I  do  not  find  that  any  irregularity  has  been  practised  on  hall 
either  side.     The  parties  in  this  cause  and  cross  cause,  for  I  have  harcxReaves 
no  doubt  that  the  later  suit  is  properly  called  the  cross  cause,   

HaRG  REAVES 

have  dealt  with  their  causes  in  the  way  they  thought  best.  The  v. 
one  filed  a  replication,  and  the  other  gave  notice  of  motion  for 
decree.  In  the  cause  in  which  replication  Avas  filed  the  evidence 
is  closed  and  complete.  The  other  is  carried  on  regularly,  upon 
notice  of  motion  for  decree,  stating  the  names  of  the  witnesses  by 
whom  the  Plaintiff  seeks  to  support  his  case ;  the  Defendant  giving 
notice  of  the  affidavits  which  he  means  to  read.  Then  it  is  said 
that  the  Plaintiffs  in  the  second  cause,  Rargreaves  v.  Hall,  obtained 
an  advantage,  because,  under  the  pretence  of  replying  to  the 
affidavits  which  Defendant  made  in  that  suit,  they  have  in  truth 
replied  upon  the  evidence  given  in  Hall  v.  Hargreaves,  which 
they  have  no  right  upon  any  ground  or  principle  to  do.  In  the 
first  place,  I  cannot  assume  now  what  use  may  be  made  of  that 
evidence  when  Hall  v.  Hargreaves  comes  to  be  heard ;  but  I  know 
that  the  Court  will  be  on  its  guard,  and  the  parties  will  be  on 
their  guard,  and  will  not  suffer  any  improper  influence  to  be 
exercised,  because  that  which  I  admit  is  a  very  great  inconvenience 
is  introduced  by  these  affidavits  in  reply.  But  how  can  I  say, 
against  the  Plaintiffs  in  Hargreaves  v.  Hall — who  have  only  done 
that  which  the  rules  of  the  Court  have  prescribed  for  them,  who 
have  transgressed  them  in  no  way — how  can  I  say  that  I  shall 
suppress  the  evidence  which  they  have  gone  into  ?  There  is  no 
ground  whatever  for  doiug  that ;  and,  upon  the  other  branch  of 
the  notice  of  motion,  there  is  no  ground  for  attempting  to  undo 
that  which  has  been  done  in  Hall  v.  Hargreaves,  to  withdraw  the 
evidence  in  that  suit,  or,  in  short,  to  impose  any  fetters  whatever 
upon  the  parties  who  have  gone  into  this  evidence  in  this  way ; 
with  this  exception  only,  that  I  embrace  the  offer  which  has  been 
made  by  Plaintiffs  in  Hargreaves  v.  Hall,  and  authorize  the  cross- 
examination  of  witnesses  who,  without  that  consent  and  without 
the  order  of  the  Court,  are  not  liable  to  be  cross-examined.  That 
will,  I  believe,  do  full  justice  between  the  parties.  To  do  any- 
thing but  that  would  be  to  speculate  and  probably  come  to  a 
YoL.  XL  2  7  2 
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V.-C.B.  wrong  conclusion.  There  will  be  no  difficulty,  when  the  cause 
1871  comes  on  to  be  heard,  if  that  cross-examination,  to  which  I  think 
the  Plaintiff  in  Hall  v.  Eargreaves  is  fairly  entitled,  takes  place.  He 
is  clearly  entitled  to  it  because  of  the  submission  which  Plaintiffs 
in  Eargreaves  v.  Eall  make  at  the  Bar,  that  the  cross-examination 
may  take  place  in  Court,  which  is  the  best  way  of  correcting  any 
possibility  of  danger  to  either  party.  I  must,  therefore,  refuse  the 
motion,  except  as  to  the  cross-examination  taking  place  in  Court. 
The  costs  will  be  reserved  until  one  or  other  of  the  causes  is 
heard. 

Solicitors :  Messrs.  Shaw  &  Tremellen,  for  Messrs.  Eandsley  & 
Artindale,  Burnley;  Mr.  /.  Elliot  Fox,  for  Messrs.  Uarle,  Son, 
Orford,  &  Co.,  Manchester, 


Y.-c.  B.  SPITTLE  V.  WALTOK 

1 S71 

Practice — Evidence — Affidavit — Jurat — Witness  of  unsound  Mind. 

Feb.  9. 

  Before  the  affidavit  of  a  person  suffering  from  mental  delusions,  and  in 

confinement  in  a  lunatic  asylum,  can  be  received,  his  mental  condition  must 
first  be  ascertained  by  preliminary  inquiry  before  the  Court  or  some  person 
specially  delegated  for  that  purpose ;  and  therefore  an  affidavit  sworn  by  a 
person  in  a  lunatic  asylum,  without  any  notice  in  the  jurat  of  the  circum- 
stances under  which  or  the  place  where  it  was  sworn,  was  ordered  to  be  taken 
off  the  file. 

Motion,  on  behalf  of  Defendants,  that  the  affidavit  of  Jose;ph 
Beddoe,  sworn  on  the  9th  of  January,  1871,  and  filed  in  this  cause 
on  the  11th  of  January,  1871,  and  intended  to  be  used  by  Plain- 
tiff in  support  of  his  motion  for  decree,  might  be  taken  off  the 
file,  on  the  ground  that  Beddoe  was  at  the  time  of  swearing  his 
affidavit  of  unsound  mind. 

The  suit  involved  certain  questions  of  account  arising  out  of  an 
alleged  partnership  at  will  in  a  colliery  between  the  Plaintiff  and 
the  Defendants. 

The  colliery  had  been  sold  in  May,  1865,  and  Beddoe,  who  was 
an  accountant  at  West  Bromwich,  had  been  employed  to  prepare 
an  account  shewing  the  shares  to  which,  according  to  the  partner- 
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ship  agreement,  the  Plaintiff  and  the  Defendants  were  respectively    V.-C.  B. 

entitled  in  the  proceeds  of  the  sale.  1871 

The  bill  was  filed  in  March,  1870,  and  on  the  11th  of  January,  Spittle 

1871,  notice  of  motion  for  decree  was  served  by  the  Plaintiff. 

'  Walton. 

Amongst  the  affidavits  mentioned  in  the  list  attached  to  the  — ■ 
notice  of  motion  was  that  of  Joseph  Beddoe,  filed  on  the  11th  of 
January,  1871,  which  it  was  now  sought  to  take  off  the  file. 

It  appeared  that,  on  the  9th  of  December,  1870,  Joseph  Beddoe 
having  become  affected  in  his  mind  from  overwork,  was,  on  the 
certificate  of  a  medical  practitioner,  removed  as  a  person  of 
unsound  mind  to  a  private  lunatic  asylum  at  Sutton  Coldfield,  kept 
by  Dr.  Bodington,  where  he  had  remained  ever  since. 

The  particular  facts  indicating  insanity  observed  by  the  gentle- 
man who  had  signed  the  certificate  were,  that  the  patient  "  imagined 
himself  a  criminal  and  about  to  be  hanged,  and  his  wife  turned 
out  of  doors  by  three  devils,"  and  this  without  any  previous  con- 
dition of  intemperance. 

The  affidavit  prepared  by  Plaintiff's  solicitor  was  sent  to  a 
Mr.  Adderibroohe,  a  solicitor  and  commissioner,  at  Sutton  Coldfield, 
with  a  request  that  AddenhrooJce  would  see  Dr.  Bodington,  and 
ascertain  from  him  if  Beddoe  was  in  a  fit  state  to  be  sworn. 

On  the  9th  of  January  Addenhroolce  called  at  the  asylum,  and 
was  told  by  Dr.  Bodington  that  Beddoes  health  was  much  im- 
proved, and  that  he  considered  he  {Beddoe)  understood  what  he 
was  about,  and  was  fit  to  make  the  affidavit.  Accordingly,  Adden- 
hroolce saw  Beddoe,  and  went  through  the  affidavit  with  him, 
paragraph  by  paragraph,  asking  him,  as  each  paragraph  was  read, 
if  he  understood  and  could  speak  to  the  facts  as  stated,  to  which 
Beddoe  answered  that  he  could  ;  and  the  oath  was  administered  to 
him  by  Addenhroolce.  It  was  further  stated  by  Addenhroolce,  that 
in  the  course  of  the  conversation  Beddoe  mentioned  that  one  of 
the  partners  named  in  the  affidavit,  in  addition  to  expressing  his 
satisfaction  with  the  accounts  prepared  by  Beddoe,  had  given  him 
a  £5  note  for  his  trouble. 

During  the  whole  of  the  time  that  Addenhroolce  was  with  him, 
Beddoe  "  was  perfectly  quiet  and  rational,  and  evinced  a  full 
acquaintance  with  the  statements  contained  in  the  affidavit  and 
with  the  subject-matter  of  the  suit." 
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The  affidavit  commenced:  "I,  Joseph  Beddoe,  of  West  Brom- 
wich,  in  the  county  of  Stafford,  accountant,  make  oath,  and  say  as 
follows  :"  And  the  jurat  was  "  Sworn  at  Sutton  Coldfield,  in  the 
county  of  Warwick,  the  9th  day  of  January,  1871,  before  me, 
Henry  AddenhrooJce,  a  commissioner  to  administer  oaths  in  Chancery 
in  England" 

Evidence  was  given  by  the  medical  man  who  had  signed  the 
certificate  upon  which  Beddoe  was  removed  to  the  asylum,  that 
when  he  saw  him  on  the  9th  of  December,  1870,  and  again  on  the 
24th  of  January,  1871,  he  w^as  of  unsound  mind. 

Dr.  Bodington  stated,  in  his  affidavit,  that  Joseph  Beddoe' s 
recovery  was  uncertain. 

Mr.  Kay,  Q.C.,  and  Mr.  Maidlow,  in  support  of  the  motion : — 

The  affidavit  is  irregular  and  improper,  and  must  be  taken  off 
the  file.  There  is  no  mention  in  the  jurat  that  it  was  sworn  in  a 
lunatic  asylum,  or  that  the  deponent  was  in  confinement  as  a 
person  of  unsound  mind.  Attention  should  have  been  called  to 
these  facts ;  and  as  in  the  case  of  a  deaf  or  dumb  person,  the  jurat 
should  have  expressed  that  the  deponent  fully  understood  the 
contents  of  his  affidavit  before  he  was  sworn :  Attorney -General  v. 

Malim  (1) ;  Pilkington  v.  Himsworth  (2)  ;   v.  Christopher  (3)  ; 

BanieWs  Chancery  Practice  (4). 

The  proper  course  in  the  case  of  a  lunatic  witness  is  pointed 
out  in  Beg.  v.  Hill  (5).  The  Judge  must  first  examine  the  person 
of  unsound  mind,  tendered  as  a  witness,  to  see  whether  he  under- 
stands the  nature  and  sanction  of  an  oath,  and  witnesses  may  be 
called  to  shew  that  he  is  not  to  be  credited  because  he  labours 
under  insane  delusions.  Even  assuming  the  jurat  not  to  be  irre- 
gular, no  proper  precautions  were  taken  by  the  commissioner,  who, 
as  shewn  by  his  own  evidence,  did  not  attempt  to  examine  Beddoe 
as  to  his  understanding  the  nature  of  an  oath.  We  object  to  the 
commissioner's  forming  an  opinion  on  a  mere  ea;  ^ar/e  examination, 
which  was  in  no  way  directed  to  the  delusions  under  which  the 
alleged  lunatic  suffers.    Before  this  affidavit  can  be  received  in 

(1)  You.  376.  (4)  5th  Ed.  p.  793. 

(2)  1  Y.  &  C.  Ex.  612.  (5)  20  L.  J.  (M.C.)  222 ;  2  Den. 

(3)  11  Sim.  409.  C.  C.  254. 


V.-C.  B. 
1871 

Spittle 

V. 

Walton. 
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evidence,  the  state  of  Beddoes  mind  must  be  tested  by  examination,     V.-C.  B. 
either  before  a  special  examiner  or  before  the  Judge  in  open  1871 
^Court.  Spittle 


Mr.  Mackeson,  Q.C.,  and  Mr.  Begg,  for  the  Plaintiff : — 

The  notice  of  motion  states  that  Beddoe  was  of  unsound  mind  at 
the  time  of  swearing  this  affidavit,  but  the  only  evidence  adduced 
is,  that  he  was  of  unsound  mind  when  seen  on  the  9th  of  Decem- 
ber, 1870,  and  again  on  the  24th  of  January,  1871,  there  being 
nothing  to  shew  that  he  was  not  perfectly  capable  of  understand- 
ing and  swearing  to  an  affidavit  on  the  11th  of  January.  It  is, 
therefore,  begging  the  question  to  say  that  the  jurat  ought  to  have 
mentioned  the  fact  that  he  was  of  unsound  mind.  We  say  that  he 
was  not  a  lunatic  at  the  time  of  swearing  his  affidavit,  and  the  fact 
of  his  volunteering  a  statement  in  reference  to  matters  deposed  to 
in  the  affidavit,  is  important,  as  shewing  that  he  thoroughly  under- 
stood what  he  w^as  swearing  to.  He  is  subject  to  occasional  attacks 
of  monomania,  which  is  distinguishable  from  lunacy,  and  does  not 
render  him  inadmissible  as  a  witness:  the  question  in  cases  of 
partial  incapacity  being  not  of  admissibility,  but  merely  of  what 
credibility  is  to  be  given  to  his  testimony.  As  was  laid  down  in 
Beg,  V.  Hill  (1) :  "  Prima  facie,  he  was  quite  fit  to  be  sworn  (even 
though  it  was  a  criminal  case).  If,  however,  in  the  course  of  the 
trial,  he  shewed  his  evidence  to  be  tainted  with  insanity,  then  the 
jury  should  have  attached  no  weight  to  it."  In  Banks  v.  Good- 
felloiv  (2),  partial  unsoundness  of  mind  not  operating  upon  his 
mind  in  regard  to  testamentary  disposition,  was  held  not  to  render 
a  person  incapable  of  disposing  of  his  property  by  will ;  and  again, 
in  Cartwright  v.  Cartwright  (3),  a  will  made  in  a  lucid  interval, 
between  fits  of  insanity  preceding  and  following  it  on  the  same 
day,  was  pronounced  for. 

Sir  James  Bacon,  Y.C.  : — 

I  have  no  doubt  whatever  in  this  case.  Though  satisfied  that 
there  was  no  wilful  misconduct  on  his  part,  I  do  not  think  that  the 
commissioner  discharged  his  duty  properly  in  taking  that  affidavit 

(1)  20  L.  J.  (M.C.)  222 ;  2  Den.  C.  C.  251 
(2)  Law  Rep.  5  Q.  B.  549.  (3)  1  rhillim.  90. 
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V.-C.  B.    and  describing  it  as  sworn  at  Sutton  Coldfield,  without  stating  that 
1871      it  was  taken  in  a  lunatic  asylum.  Therefore,  if  the  case  had  rested 
Spittle     alone  on  the  defect  in  the  jurat,  I  should  haye  been  obliged  to  order 
Walto]!^  affidavit  to  be  taken  off  the  file.    Beg.  v.  Hill  (1)  establishes 

  that,  if  a  person  who  is  believed  to  be  suffering  from  monomania  is 

tendered  as  a  witness,  a  preliminary  inquiry  must  be  instituted 
before  that  person's  evidence  can  be  listened  to,  and  upon  the  pre- 
liminary issue  of  the  competency  of  Beddoe  thus  tendered,  he  must 
be  examined  viva  voce.  Independently,  however,  of  the  jurat,  there 
are  other  good  reasons  for  rejecting  this  affidavit.  The  Plaintiff's 
solicitor  "  precognosces,"  or,  in  other  words,  prepares  a  statement 
from  instructions  in  writing,  which  is  sent  to  the  commissioner, 
and  by  him  read  over  to  the  alleged  lunatic,  who  assents  to  it, 
paragraph  by  paragraph,  in  this  cut  and  dried  form.  It  is  impos- 
sible to  say  that  there  was  any  examination  of  the  man's  mental 
condition  by  the  commissioner,  or  any  such  inquiry  into  his  com- 
petency to  give  evidence,  as  is  necessary  both  here  and  at  common 
law  before  his  evidence  can  be  received.  The  affidavit  is,  in  my 
opinion,  wholly  irregular  and  improper,  and  must  be  taken  off  the 
file.    The  Plaintiff  must  pay  the  costs  of  the  motion. 

Solicitors :  Messrs.  Mackeson,  Taylor,  &  Arnould ;  Mr.  /.  Need- 
ham. 

(1)  20  L.  J.  (M.O.)  222 ;  2  Den.  C.  C.  254. 
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VISCOUNT  NEWEY  v.  EAKL  KILMOKEY.  v.-o.b. 

1871 

Fractke — Interrogatories — Amendment. 

Feh.  16. 

After  exceptions  for  insufSciency  to  an  answer  had  been  allowed,  the   

Plaintiff  obtained  an  order  of  course  to  amend  his  bill  and  interrogatories,  and 
a  new  copy  of  the  amended  interrogatories,  embracing  much  that  was  contained 
in  the  original  interrogatories,  was  served  upon  the  Defendant : — 

Held,  that,  as  at  the  time  of  obtaining  the  order  to  amend  the  Plaintiff 
had  not  had  any  answer  to  the  bill,  he  was  entitled,  on  such  amendment,  to 
serve  the  Defendant  with  amended  interrogatories  ;  and  a  motion  by  Defendant 
to  take  them  off  the  file  was  refused. 

Motion  ,  on  behalf  of  Defendant,  that  the  interrogatories  filed  by 
Plaintiff  to  his  re-amended  bill  on  the  23rd  of  January,  1871,  for 
examination  of  Defendant  might  be  taken  off  the  file,  on  the 
ground  that  they  were  irregular  and  improper. 

The  bill  was  filed  on  the  8th  of  June,  1870.  On  the  25th  of 
June,  before  filing  interrogatories,  the  Plaintiff  amended  his  bill 
in  many  important  particulars.  On  the  28th  of  July,  Defendant 
put  in  his  answer  to  the  amended  bill.  On  the  27th  of  October, 
Plaintiff  filed  exceptions  to  Defendant's  answer  for  insuJOSciency ;  and 
on  the  16th  of  December  the  exceptions  were  allowed,  and  time 
given  for  putting  in  a  further  answer.  This  further  answer  was 
prepared  and  settled,  and,  on  the  14th  of  January,  engrossed,  and 
sent  to  the  Defendant  for  the  usual  declaration  upon  honour  before 
a  commissioner,  and  notice  was  given  to  the  Plaintiff. 

On  the  18th  of  January,  1871,  an  order  of  the  16th  of  January, 
giving  the  Plaintiff  liberty  to  re-amend  his  bill  and  to  amend  the 
interrogatories,  was  served  upon  Defendant,  in  consequence  of  which 
the  further  answer  was  not  filed.  On  the  23rd  of  January  a  new 
<;opy  of  the  amended  interrogatories  was  served  upon  Defendant. 
These  interrogatories  were  stated  to  be,  for  the  most  part,  a  repe- 
tition of  the  fi-rst  interrogatories,  and  by  the  note  at  the  end  the 
Defendant  was  required  to  answer  them  all. 

The  Defendant  now  moved  to  take  these  interrogatories  off  the 
file  as  irregular  and  improper. 

Mr.  Cookson,  in  support  of  the  motion : — 

The  interrogatories  which  have  been  served  are  irregular  and 
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improper,  as  they  are  not  confined  to  the  new  matter  introduced 
by  amendment,  but  embrace,  without  distinguishing  between  the 
old  and  the  new  matter,  everything  upon  which  the  Defendant  has 
been  already  interrogated,  and  prepared  his  answer.  The  inter- 
rogatories filed  to  an  amended  bill  must  be  confined  to  the  amend- 
ments ;  and  if  the  Plaintiff  desires  to  interrogate  after  amendment 
as  to  any  part  of  the  original  bill,  he  must  obtain  leave  from  the 
Court:  Southampton  Steamboat  Company  v.  Bawlins  (1).  To  call 
upon  tlie  Defendant  to  answer  these  new  interrogatories,  which 
include  the  whole  of  the  bill  not  only  introduced  by  amendment, 
but  that  which  was  in  the  original  and  retained  in  the  amended 
bill,  is  irregular  and  oppressive,  and  the  interrogatories  must  be 
taken  off  the  file  :  Brake  v.  Symes  (2). 

Mr.  Freeling,  for  the  Plaintiff: — 

Before  answer  the  Plaintiff  may  obtain  an  order  as  of  course  to 
amend  his  bill  and  also  his  interrogatories.  Here  there  has  been 
no  answer,  as  the  answer  was  held  insufficient  on  exceptions :  Bird 
V.  Hustler  (3) ;  and  therefore  the  common  order  of  course  to  amend 
was  rightly  obtained ;  and  upon  that  order,  which  has  not  been 
discharged.  Plaintiff  is  entitled  to  have  the  amendments  and  the 
exceptions  answered.  Brake  v.  Symes  does  not  apply,  as  in  that 
case  the  amendment  was  after  answer,  and  the  Defendants  w^ere 
required  by  the  new  interrogatories  to  answer  not  only  the 
amendments,  but  matter  already  answered  ;  and  in  Southampton 
Steamboat  Company  v.  Bawlins  the  Plaintiff  had  not  filed  inter- 
rogatories to  the  original  bill ;  and  it  was  held  that  the  Plaintiff, 
who  had  by  delay  lost  his  right  to  require  an  answer,  could  not 
recover  it  by  a  merely  formal  amendment. 


Mr.  Coohson,  in  reply. 


SiE  James  Bacon,  Y.C.  : — 

Nothing  is  better  settled  in  practice,  as  I  understand  it,  than 
that  an  imperfect  answer  is  no  answer  at  all,  and  I  do  not  under- 
stand what  is  the  meaning,  technically,  of  an  answer  pro  tanto  to 

(1)  12  W.  E.  285.  (2)  2  D.  F.  &  J.  81. 

(3)  1  Eiiss.  &  My.  325. 
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a  Plaintiff,  whose  clear  right  is  to  have  an  answer,  that  is,  a  com- 
plete answer.  There  is  no  pretence  for  saying  that  these  inter- 
rogatories are  irregular,  because  the  order  which  was  obtained  ex 
jparte  cannot  be  impeached  for  irregularity.  Then  it  is  said  that 
the  amendments  of  the  interrogatories  are  improper.  Whether 
there  was  any  ground  for  saying  that,  I  cannot  form  any  opinion 
without  reading  through  the  bill,  the  jjro  tanto  answer,  and  the 
interrogatories  as  amended.  That  is  no  part  of  my  duty  ;  besides 
which,  it  would  be  most  inconvenient  if  any  such  examination  of 
the  pleadings  were  to  take  place  at  this  stage  of  the  proceedings. 
The  Plaintiff's  right  being  to  have  an  answer,  I  find  it  not  disputed 
that  up  to  this  time  he  has  had  no  answer.  When  he  obtained 
the  order  at  the  Kolls,  his  right  to  have  an  answer  upon  his 
amended  interrogatories  was,  in  my  opinion,  irresistible.  I  have 
heard  nothing  to  induce  me  to  believe  that  the  amendments 
which  have  been  made  are  improper.  That  they  may  be  trouble- 
some to  answer  I  can  easily  conceive ;  it  is  not  always  the  object 
of  a  Plaintiff  in  framing  his  interrogatories  to  make  them  pleasant 
and  agreeable  for  the  Defendant  to  answer.  His  right  is  to  have 
an  answer  if  he  uses  the  means  which  the  practice  of  the  Court 
allows  him  for  asserting  that  right. 

The  cases  cited  do  not  apply,  for  in  Brake  v.  Symes  (1)  the  very 
point  of  the  decision  is,  that  there  had  been  an  answer — full, 
<;omplete,  perfect. 

The  other  case  of  the  Southampton  Steamhoat  Comj^any  v.  Baw- 
lins  (2)  is  exactly  upon  the  same  principle.  In  that  case  the 
Plaintiff  had  allowed  the  time  limited  for  filing  his  interrogatories 
to  pass  without  calling  for  an  answer,  but  by  amending  his  bill 
he  thought  he  could  reinstate  himself  in  the  rights  which  he  had 
lost,  and  the  Court  held  he  could  not. 

It  was  suggested  that  it  w^ould  have  been  better  if  Plaintiff's 
solicitor  had  said  :  "  File  your  answer,  which  is  prepared,  without 
prejudice  to  the  amended  interrogatories."  I  cannot  prescribe  to 
Plaintiff  or  his  solicitor  any  other  rule  than  that  which  the 
practice  establishes.  The  order  having  been  obtained,  the  amend- 
ments having  been  made  according  to  the  constant  practice  of  the 
Court,  there  is  nothing  improper  in  the  interrogatories  which  have 
(1)  2  D.  F.  &  J.  81.  (2)  12  W.  K.  285. 
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been  filed ;  and  although  I  do  not  wish  that  the  Defendant  should 
have  more  trouble  than  is  necessary,  yet  in  the  matter  of  costs  the 
Court  will  at  the  proper  time  be  able  to  pay  proper  attention  to 
any  application  that  is  made.  [His  Honour,  after  adding  that 
he  did  not  think  there  would  be  any  difficulty  in  framing  an 
answer,  so  as  to  distinguish  that  which  had  been  already  answered 
from  that  which  Defendant  was  now  required  to  answer,  refused 
the  motion  with  costs.] 


Solicitors :  Mr.  Apjpleyard ;  Messrs.  Williams  &  James. 


Y.-c.  B.  In  re  BRAMPTON  AND  LONGTOWN  RAILWAY 

1871  COMPANY. 

Mci^rJi  'i      P'i^CicHce — 'vVinding-up  —  Evidence — Companies  Act,  1862 — General  Order  of 
  11th  Nov.,  1862,  Bule  60 — Contributory — Bight  of  Cross-examination. 

A  contributory  of  a  companj'-  in  course  of  winding  up  is  entitled,  under  the 
liberty  given  by  Eule  60  of  the  General  Order  of  the  11th  of  Nov.,  1862  (under 
the  Conqjanies  Act,  1862),  not  only  to  attend  the  cross-examination  by  the 
official  liquidator  of  a  person  claiming  to  be  a  creditor  of  the  company,  but 
also  to  cross-examine  such  claimant  upon  the  matters  referred  to  in  the 
affidavit  made  in  support  of  his  claim. 

Motion  on  behalf  of  E.  Waugh,  Thomas  Graham,  and  John 
Sutton,  alleged  contributories  of  the  Brampton  and  Longtown  Bail- 
way  Gomjpany,  that  W.  H.  Shaw,  who  attended  on  the  30th  of 
January,  1871,  before  the  special  examiner  appointed  by  the  Court, 
and  was  sworn,  but  demurred  or  objected  to  answer  the  questions 
then  and  there  put  to  him  on  the  part  of  the  parties  now  moving, 
might  be  ordered  to  attend,  at  his  own  expense,  before  the  special 
examiner,  to  be  examined  in  this  matter,  and  that  Shaw  might 
be  ordered  then  and  there  to  answer  the  questions  to  which  he 
demurred  or  objected  to  answer,  and  might  be  ordered  to  pay  the 
costs  of  and  occasioned  by  such  demurrer  or  objection,  and  the 
costs  of  this  application. 

An  order  for  winding  up  the  company  was  made  on  the  20th  of 
December,  1869.    Mr.  Shatv,  who  was  the  solicitor  employed  in 
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the  bill  under  wbicli  the  company  was  incorporated  V.-C.  B. 

through  Parliament,  sent  in  a  claim  for  his  bill  of  costs  and  dis-  1871 

bursements,  and  on  the  23rd  of  April  filed  the  usual  affidavit  in 

support  of  his  claim.    Tbe  bill  of  costs  was  referred  by  the  Chief  Skampton 

Clerk  for  taxation,  and  further  evidence  was  required  in  respect  of  Longtown 
„                                                                                            Railway  Co, 
an  item  oi  holv.   

Accordingly,  on  the  13th  of  January,  1871,  Shaw  filed  a  further 
affidavit  in  support  of  this  item. 

Pursuant  to  notice  received,  Mr.  Shaw  attended  before  the 
special  examiner,  and  was  cross-examined  during  two  days  on 
behalf  of  the  official  liquidator.  On  the  termination  of  this  cross- 
examination,  counsel,  instructed  on  behalf  of  the  applicants  having 
leave  under  the  60th  Eule  of  the  General  Order  of  Nov.,  1862, 
(under  the  Companies  Act,  1862),  to  attend  proceedings  in  the 
matter,  claimed  the  right  to  cross-examine  Shaw  on  behalf  of  the 
contributories. 

Shaw  declined  to  answer  any  questions  put  to  him  by  counsel 
for  the  contributories,  and  the  matter  was  accordingly  brought 
before  the  Court  upon  the  present  motion. 

Mr.  Amjphlett,  Q.C.,  and  Mr.  T.  L.  Wilkinson,  in  support  of  the 
motion : — 

Having  given  notice  to  the  official  liquidator,  pursuant  to 
Rule  60  of  the  General  Order  of  Nov.,  1862,  of  their  intention  to 
attend  the  proceedings,  the  applicants  have  a  clear  locus  standi 
before  the  examiner,  and  are  entitled,  not  merely  to  watch,  but 
to  take  part  in  the  proceedings,  and,  if  they  think  fit,  to  cross- 
examine  the  witness.  In  Attorney- General  v.  Shore  (1)  liberty  was 
given  to  persons  who  were  not  parties  to  a  charity  suit  to  inter- 
vene in  the  proceedings  before  the  Master,  as  the  position  of  the 
relators  rendered  them  incapable  of  adequately  representing  and 
protecting  the  interests  of  all  persons  interested.  So  here  the 
question  is  not  so  much  between  the  official  liquidator  and  the 
creditor  as  between  the  creditor  and  the  contributories,  as  if  the 
claim  is  established  it  will  fall  upon  the  contributories,  and  there- 
fore they  ought  not  to  be  deprived  of  the  right  to  cross-examine 
the  creditor.    By  Rule  60  we  are  placed  in  the  same  position,  and 

(1)  1  Mj.  &  Cr.  394. 
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1871  under  Enle  8  of  15  &  16  Yict.  c.  86,  s.  42,  who  are  bound  by  the 

J™  proceedings  in  the  same  manner  as  if  they  had  been  originally 

Bbampton  made  parties  to  the  suit,  and  may,  by  an  order  of  course,  have 

LoNGTowN   liberty  to  attend  the  proceedings  under  the  decree. 
Eailway  Co. 

Mr.  Kay,  Q.C.,  and  Mr.  Smart,  for  Mr.  Shaw:— 

No  case  has  been  cited  in  support  of  the  right  claimed  by  these 
contributories,  of  attending  before  the  examiner  during  the  exami- 
nation, and  of  their  own  free  will  putting  what  questions  they 
please  to  the  witness  in  cross-examination ;  and  the  inconvenience 
of  such  a  course  is  alone  a  suiB&cient  answer  to  this  motion.  There 
will  be  no  limit  to  an  examination  if  every  contributory  is  to  be 
allowed,  on  a  roving  inquiry,  to  put  questions  in  cross-examination, 
there  being  no  power  in  the  examiner  to  stop  questions,  however 
irrelevant.  By  the  74th  Kule  of  the  Order  of  Nov.  11,  1862, 
the  practice  in  winding-up  proceedings,  where  not  specially  pro- 
vided by  the  Comjpanies  Act,  1862,  is  the  same  as  under  15  &  16 
Yict.  c.  86  :  In  re  English  Joint  Stock  Banh  (1),  Upon  sect.  30  of 
the  latter  Act,  giving  power  to  Chief  Clerks  to  issue  advertise- 
ments, to  summon  parties  and  witnesses,  to  administer  oaths,  and 
to  examine  parties  and  witnesses  as  the  Judge  shall  direct,  it  has 
been  held  that  the  person  to  be  examined  is  entitled  to  notice  of 
the  points  on  which  he  is  to  be  examined :  Wormsley  v.  Sturt  (2)  ; 
In  re  Lord's  Estate  (S).  So,  in  this  case,  the  contributories  should 
have  given  notice  of  their  wish  to  cross-examine,  stating  the 
points  to  which  such  cross-examination  would  be  directed,  and  then 
obtained  the  consent  of  the  liquidator  for  that  purpose. 

Mr.  Amjohlett,  in  reply : — 

The  question  is  simply  whether  contributories,  having  a  right 
given  to  them  by  Kule  60  of  attending  an  examination  of  which 
notice  has  been  given  by  the  liquidator,  can  themselves  cross- 
examine  the  witness.  If  not,  the  right  given  by  Eule  60  is 
perfectly  useless. 

(1)  Law  Eep.  3  Eq.  203.  (2)  22  Beav.  398. 

(3)  Law  Eep.  2  Eq,  605. 
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Sir  James  Bacon,  V.C.  v.-c.  B. 

This  case  seems  to  me  to  be  one  of  great  importance  as  regards 
the  practice  of  the  Court,  but  of  still  greater  importance  on  much      In  re 
higher  considerations.    The  case  stands  thus :  Mr.  Shaw  claims  to  and 
be  a  creditor  of  the  company,  and  his  claim,  if  established,  will  r^J^^Jy^^^'o 

have  to  be  paid  by  the  parties  now  moving.    It  would  seem  in  the   

highest  degree  unreasonable  that  the  party  against  whom  a  pecu- 
niary demand  is  made  should  have  no  opportunity  of  cross- 
examining  the  man  who  makes  the  claim  against  him  upon  the 
subject  of  that  claim.  In  an  action  at  common  law  the  party 
seeking  to  prove  his  claim  or  set-off  would  be  subject  to  cross- 
examination  by  the  opposite  party  ;  and  here,  in  my  opinion,  under 
the  very  terms  of  the  rule,  there  is  a  clear  right  to  cross-examine, 
but  limited  to  the  subject  of  the  affidavit.  The  affidavit,  I  assume, 
does  not  travel  out  of  the  facts  necessary  to  establish  the  claim. 
If,  as  was  suggested,  there  was  any  danger  of  questions  being  put 
under  cover  of  cross-examination  upon  this  claim,  so  as  to  extort 
evidence  that  would  enable  the  applicants  to  dispute  their  liability 
to  be  placed  on  the  list  of  contributories,  that  would  be  a  thing  to 
be  wholly  discountenanced  as  against  the  practice  of  tlie  Court. 
Having  under  the  rule  the  right  to  attend  the  proceedings,  they 
have,  as  I  read  it,  equal  rights  with  those  which  a  party  to  a  suit 
would  have,  and  those  rights  would  include  the  right  to  cross- 
examine.  Then  it  is  objected  that  if  the  number  of  contributories 
were  large,  there  might  be  an  almost  infinite  number  of  examina- 
tions. But  if  the  contributory  has  the  right,  I  cannot  deprive  him 
of  it ;  nor  am  I  much  moved  by  that  objection,  as  it  is  not  likely 
that  people  would  abuse  the  right  which  they  possess  under  the 
statute  for  the  purpose  of  cross-examining  over  and  over  again  upon 
matters  already  proved.  What,  then,  is  there  in  the  practice  or 
the  rules  which  prohibits  the  statutory  right  claimed  by  the  con- 
tributories ?  In  the  case  of  In  re  hordes  Estate  (1),  the  Master 
of  the  Eolls,  looking  at  the  policy  of  the  Act  (15  &  16  Vict.  c.  86, 
s.  40),  may  have  thought  it  quite  right  that  the  particular  objects 
of  the  examination  should  be  specified.  Here  they  are  specified 
by  force  of  the  affidavit  itself,  and  there  can  be  no  cross-examina- 
tion except  on  matters  contained  in  the  affidavit.  I  am  of  opinion 
(1)  Law  Eep.  2  Eq.  G05. 
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V.-C.  B.    that  tins  gentleman  is  liable  to  be  cross-examined  upon  his  affidavit 
1871      in  order  that  the  parties  who  have  to  pay,  if  his  claim  be  right, 
may  know  from  him  the  true  grounds  on  w^hich  he  claims,  and  on 
"^^AND™^   what  grounds  the  claim  can  be  disputed. 

LoNGTowN  The  notice  of  motion  is,  in  its  terms,  much,  too  large ;  it  asl^s 
Railway  Co.    ,       „,  ^        ,  . 

  that  ohaw  may  be  ordered  to  attend  at  his  own  expense — that,  i 

think,  is  right;  then  that  he  may  then  and  there  answer  the 
questions  to  which  he  demurred  or  objected  to  answer  —  that  I 
do  not  think  ought  to  be  any  part  of  the  order ;  and  that  he  may 
be  ordered  to  pay  the  costs  caused  by  the  delay  and  the  costs  of 
this  application.  I  do  not  think  he  ought  to  pay  those  costs.  The 
question  is,  as  far  as  I  know,  a  new  one.  The  objection  has  pro- 
ceeded upon  a  mistake;  and  I  think  I  do  enough  in  ordering 
Mr.  Shaw  to  attend,  at  his  own  expense,  to  be  cross-examined  upon 
his  affidavit  at  the  instance  of  the  party  now  moving.  Costs  of 
the  examination  and  of  this  motion  reserved. 


March  1.  In  consequence  of  a  difficulty  that  had  occurred  in 
drawing  up  the  order,  the  matter  was  again  placed  in  the  paper  to 
be  spoken  to,  and  the  order  was  in  the  following  terms : — 

Order  that  the  said  W.  IT.  Shaw,  of,  do,  at  such  time  and  place  as 

T.  F.  M.,  the  examiner  appointed  in  these  matters  pursuant  to  the  order,  dated 
the  13th  of  January,  1871,  shall  appoint,  attend  at  his  own  expense  and  be  sworn 
and  cross-3xamined  on  his  affidavit  filed  in  these  matters  on  the  13th  day  of 
January,  1871,  such  cross-examination  to  be  limited  to  the  matters  referred  to  in 
such  affidavit;  and  that  the  costs  of  the  said  Ediuard  Waugh,  Thomas  Graham, 
and  John  Sutton,  of  this  motion  and  such  cross-examination  be  respectively 
reserved. 


Solicitors:  Messrs.  Flux  &  Leadbiiter ;  Messrs.  C.  &  H.  Tahourdin, 
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POTTS  V.  BRITTON. 


M.  R. 


Power — Power  to  appoint  hy  Will — Forfeiture  of  Poiver — Will  previously 


Under  a  settlement  a  fund  was  held  upon  trust  for  sucli  persons  as  G.  and  B. 
should  jointly  appoint,  and  subject  thereto  upon  trust  for  Cr.  for  life,  with 
remainder  to  B.  for  life,  subject  to  determination  as  thereinafter  mentioned, 
with  remainder  to  such  of  a  certain  class  as  B.  should  by  deed  or  will  appoint : 
and  it  was  provided  that  if  B,  should  commit  any  of  certain  acts,  his  life  estate 
should  be  determined  and  the  trust  fund  should  go  as  if  B.  were  actually 
dead,  and  all  the  powers  therein  contained  should  thenceforth  be  exercised  as 
if  he  were  then  dead,  without  prejudice  to  his  right  to  exercise  jointly  with 
G.,  either  before  or  after  the  determination  of  the  trust  in  his  favour,  the  joint 
power  reserved  to  them.  B.  committed  an  act  of  forfeiture,  and  afterwards 
died : — 

Held,  that  the  sole  power  of  appointment  reserved  to  him  was  not  effectually 
exercised  by  a  will  made  prior  to  the  forfeiture. 

By  an  indenture  dated  the  lOtli  of  February,  1862,  certain  pro- 
perty was  settled  upon  trust  for  sale,  after  the  decease  of  George 
FoUSy  or  in  his  lifetime  with  his  consent,  and  for  application  of  the 
proceeds  in  payment  of  certain  incumbrances,  and  subject  thereto 
upon  trust  for  such  persons  and  purposes  as  George  Potts  and  George 
Edward  Bayly  Potts  (a  son  of  George  Potts,  and  hereinafter  called 
Bayly  Potts  simply)  should  appoint ;  and  in  default  of  and  until 
such  appointment,  upon  trust  for  George  Potts  during  his  life,  and 
after  his  decease  upon  trusts  for  the  benefit  of  Bayly  Potts  and  his 
wife  and  issue  during  his  life,  subject  to  such  proviso  for  deter- 
mining such  life  interest  as  thereinafter  contained ;  and  ^'  from  and 
after  the  determination  of  the  trusts"  thereinbefore  declared  in 
favour  of  George  Potts  and  Bayly  Potts,  upon  trust  for  such  of  tlie 
issue  of  Bayly  Potts  as  he  should  by  deed  or  will  appoint,  and  in 
default  of  or  subject  to  any  such  appointment,  for  his  children  in 
manner  therein  mentioned ;  and  in  case  there  should  be  no  child 
of  his,  then  upon  trust  that  the  trustees  should,  after  the  decease  of 
George  Potts,  and  upon  the  failure  or  determination  of  the  trusts 
aforesaid,  or  in  his  lifetime  (if  the  prior  trusts  in  favour  of  such  other 
parties  as  aforesaid  should  so  determine  in  his  lifetime),  levy  and 
raise  a  sum  of  £5790,  together  with  interest,  and  pay  the  same  to 
George  Potts,  his  executors,  administrators,  and  assigns,  and  should 


executed. 
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M.  R.     stand  possessed  of  the  residue  of  the  trust  funds,  upon  trust  for  such 
1871      of  the  children,  grandchildren,  or  more  remote  issue  of  George 
Poirs     ^^^^^  (other  than  Bayly  Potts  and  his  issue)  or  of  James  Beed,  as 
Bayly  Potts  should  by  deed  or  will  appoint ;  and  in  default  of  such 
appointment,  upon  the  trusts  therein  mentioned.    Then  followed 
these  clauses :  "  Provided  always,  nevertheless,  and  it  is  hereby 
expressly  agreed  and  declared  between  and  by  the  said  parties 
hereto,  that  if  the  said  George  Edward  Bayly  Potts  shall  at  any  time 
become  bankrupt,  or  shall  sell,  assign,  charge,  or  otherwise  antici- 
pate the  dividends,  interest,  and  annual  income  of  the  said  trust  fund 
and  premises  so  made  payable  to  him,  or  for  the  benefit  of  himself 
or  of  any  wife  with  whom  he  may  have  intermarried,  or  of  any  of 
his  children  or  issue  during  his  life  (after  the  decease  or  subject  to 
the  life  interest  therein  of  his  said  father),  or  his  interest  therein 
or  in  any  part  thereof,  or  if  the  same  dividends,  interest,  and  annual 
income,  or  any  part,  shall  in  any  other  manner,  either  by  his  act  or 
by  operation  of  law  or  otherwise  howsoever  (otherwise  than  and 
except  by  the  exercise  of  any  of  the  powers  or  authorities  hereby 
expressly  limited  to  him  jointly  with  his  said  father  or  solely)  cease 
to  be  applicable  to  or  upon  the  trusts  hereinbefore  declared  and 
directed  to  take  effect  during  his  life  or  to  or  upon  any  of  such  trusts 
(after  the  decease  or  subject  to  the  said  life  interest  therein  of  his 
said  father  as  aforesaid),  then  and  in  either  of  such  cases,  and  from 
thenceforth,  the  trusts  hereinbefore  directed  for  the  payment  of  such 
dividends,  interest,  and  income  in  manner  aforesaid  during  his  life, 
after  the  decease  of  his  said  father  shall  cease,  determine,  and  be 
absolutely  void ;  and  from  thenceforth  the  said  trust  premises,  and 
the  dividends,  interest,  and  annual  income  thereof  shall  (subject 
and  without  prejudice  to  the  trust  in  favour  of  his  said  father)  go 
and  be  held,  applied,  and  disposed  of  in  such  and  the  same  manner 
in  all  respects  as  under  the  trusts  and  provisions  aforesaid  the 
same  would  have  gone,  been  applied  and  disposed  of  in  case  he,  the 
said  George  Edward  Bayly  Potts,  were  then  actually  dead,  and  all 
and  every  the  powers  of  appointment,  advancement,  consent,  and 
direction,  and  other  powers  herein  contained  shall  thenceforth  be 
exercised  as  if  he  were  then  dead,  but  without  prejudice  to  his 
right  to  exercise  jointly  with  his  said  father  (either  before  or  after 
such  determination  of  the  said  trust  in  his  favour)  the  said  joint 
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power  of  appointment  hereinbefore  given  or  reserved  to  them  over  M.  R. 
the  said  trust  fund  and  premises  :  provided  always,  and  it  is  hereby  1871 
agreed  and  declared,  that  it  shall  and  may  be  lawful  for  the  said  Potts 
George  Edward  Bayly  Potts,  either  in  immediate  contemplation  of 
or  at  any  time  or  times  subsequently  to  any  marriage  he  may 
contract,  by  any  deed  or  deeds,  with  or  without  power  of  revocation 
and  new  appointment,  or  by  his  will  or  any  codicil  or  codicils 
thereto  to  be  by  him  respectively  duly  executed  prior  to  the  deter- 
mination of  the  trust  hereby  declared  in  his  favour  as  aforesaid,  to 
give  limit  or  appoint  unto  or  for  the  benefit  of  any  wife  with  whom 
he  may  intermarry,  and  who  shall  survive  him,  or  the  determination 
of  the  trusts  hereinbefore  declared  in  his  favour  as  aforesaid,  either 
for  her  life  or  for  any  less  interest,  to  take  effect  after  his  decease, 
or  the  determination  of  such  trusts  as  aforesaid  (subject  to  the  said 
life  interest  of  the  said  George  Potts),  any  part  of  the  annual  income 
of  the  said  fund  and  premises,  the  income  whereof  is  hereinbefore 
limited  to  him  for  his  life,  determinable  as  aforesaid  (subject  to  the 
life  interest  therein  of  the  said  George  Potts),  provided  such  interest 
be  limited  to  such  wife  for  her  sole  and  separate  use  and  benefit, 
independently  of  any  husband,  and  so  as  not  to  be  subject  to  his 
debts,  control,  contracts,  or  engagements,  and  be  made  determinable 
on  her  ceasing,  either  by  her  own  act  or  by  operation  of  law,  to  be 
entitled  to  the  personal  receipt  thereof." 

Bayly  Potts  survived  George  Potts,  and  died  on  the  29th  of  June, 
1869,  without  issue.  He  had  made  a  will,  dated  the  26th  of  July, 
1864,  by  which  he  purported  to  exercise  the  power  of  appoint- 
ment in  favour  of  the  issue  of  George  Potts  or  James  Beed  by  the 
settlement  reserved  to  him. 

On  the  29th  of  July,  1865,  Bayly  Potts  committed  an  act  by 
which  his  life  interest  under  the  settlement  was  determined. 

The  trusts  of  the  settlement  were  being  administered  in  Court, 
and  a  Petition  was  now  presented  for  distribution  of  the  trust  fund. 
The  question  was,  whether  the  will  of  Bayly  Potts  was  a  good 
exercise  of  the  powder  of  appointment. 

Mr.  Soutligate,  Q.O.,  and  Mr.  Maclaren,  for  the  Petitioners,  who 
claimed  in  default  of  appointment : — 

Although  the  will  was  made  previously  to  the  determination 

2  M  2  2 
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M.  R.     of  Bayly  Pons'  life  interest,  it  did  not  come  into  operation  until 
1871       afterwards,  and  therefore  cannot  operate  as  an  execution  of  the 
power :  Cooler  v.  Martin  (1). 

[They  also  referred  to  Jenney  v.  Andrews  (2).] 


V. 

Bkitton 


Sir  B.  Baggallay,  Q.C.,  and  Mr.  F.  H.  Colt,  for  Kespondents  in  the 
same  interest. 

Mr.  Jessel,  Q.C.,  and  Mr.  Everitt,  for  parties  claiming  under  the 
will  :— 

The  manifest  intention  of  the  parties  to  the  settlement  was,  that 
a  will  made  by  Bayly  Potts,  before  forfeiture  of  his  life  interest, 
should  take  effect  although  he  died  after  having  forfeited  such 
interest.  It  is  clear  that  persons  may  enter  into  a  contract  to  that 
effect ;  and  although,  under  these  circumstances,  the  instrument 
by  which  the  power  is  executed  is  not  strictly  a  will,  according  to 
the  legal  definition,  it  is  an  instrument  in  the  nature  of  a  will,  and 
popularly  would  be  termed  such. 

Mr.  Fischer,  Mr.  E.  Ford,  Mr.  Streeten,  and  Mr.  F.  G.  Armstrong, 
for  other  parties. 


Feb.  15.    LoED  Eomilly,  M.E.  : — 

The  question  on  this  Petition  is,  whether,  under  a  proviso  in  a 
deed  of  the  10th  of  February,  1862,  Bayly  Potts  had,  before  his  will 
took  effect,  forfeited  his  life  estate,  and  with  it  the  power  of  appoint- 
ment vested  in  him  by  the  deed.  He  appointed  the  property  by  will 
in  favour  of  William  Beed,  and  subsequently  assigned  his  property 
in  such  a  manner  so  as  to  create  a  forfeiture  under  the  deed  of  the 
10th  of  February,  1862,  and  he  died  on  the  29th  of  June,  1869. 

The  Petitioner  contends  that,  as  the  appointment  by  will  did 
not  come  into  operation  until  the  death  of  Bayly  Potts,  and  was 
necessarily  ambulatory  and  revocable  up  to  that  period,  it  was 
destroyed  by  the  assignment  of  his  interest  under  the  proviso  in 
the  deed  in  question.  For  this  purpose  Cooler  v.  Martin  is  cited, 
as  governing  the  case.    The  Kespondents  contend  that,  by  the 

(1)  Law  Eep.  3  Ch.  47.  (2)  6  Madd.  264. 
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terms  of  the  deed  itself,  Cooper  v.  Martin  (1)  does  not  apply,  but  M.  R. 
that  the  parties  to  the  deed  intended,  and  clearly  expressed  their  1871 
intention  to  be,  that  a  previous  appointment  by  will,  that  is,  by  a  will  Potts 
bearino^  date  before  the  forfeiture,  should  take  effect,  notwithstand-  ^ 

ing  the  subsequent  forfeiture  and  the  still  more  subsequent  death   

of  the  testator.  Unless  the  terms  of  the  deed  expressly  specify 
this,  the  rule  of  law,  as  expressed  in  Cooper  v.  Martin ,  must  govern 
the  question. 

It  is  therefore  necessary  to  look  through  the  deed  and  see  what 
it  provides [His  Lordship  then  stated  the  effect  of  the  deed  as 
above,  and  read  the  clause  relating  to  the  forfeiture  of  Bayly  Potts' 
life  interest]  I  stop  there  for  a  moment,  and  I  think  that  up 
to  this  point  it  appears  pretty  clear  that  every  power  of  every 
sort,  except  the  power  to  be  exercised  jointly  with  his  father,  is 
taken  away  from  Bayly  Potts.  However,  that  is  disputed  by  the 
Eespondents;  but,  before  noticing  their  arguments,  I  think  it 
desirable  to  state  the  next  proviso,  Avhich  is  very  much  relied  upon 
by  the  Eespondents.  The  proviso  is  for  the  purpose  of  enabling 
Bayly  Potts  to  make  a  provision  for  a  wife,  and  it  is  as  follows : — 
[His  Lordship  read  it.]  This  proviso  is  much  relied  upon  by  the 
Eespondents,  as  throwing  a  light  upon  the  previous  one.  It  is 
contended  that  this  proviso  has  reference  to  a  will  executed  before 
the  determination  of  the  trust,  and  this  must  mean  a  will  exe- 
cuted before  the  forfeiture.  The  words  are,  by  any  deed  or  deeds, 
with  or  without  power  of  revocation,  or  by  his  will  or  any  codicil 
or  codicils  thereto  to  be  executed  prior  to  the  determination  of  the 
trusts."  I  am  of  opinion  that  this  is  not  the  correct  view  of  the 
proviso,  which  is  to  be  explained  reddendo  singula  singulis.  There 
are  two  modes  by  which  the  trust  may  be  determined.  One  is  by 
forfeiture,  and  the  other  is  by  the  death  of  Bayly  Potts.  He  may 
make  a  valid  appointment  by  deed  before  the  trusts  are  determined 
by  forfeiture,  and  he  may  make  a  valid  appointment  by  will  before 
the  determination  of  the  trusts  by  death ;  but  he  cannot  make  a 
valid  appointment  by  will,  i.  e.,  an  appointment  which  will  be  irre- 
vocable before  the  determination  of  the  trusts  by  forfeiture.  To  do 
this  the  whole  character  of  the  instrument  qua  will  must  be  altered, 
which  is  impossible. 

(1)  Law  Rep.  3  Ch.  47. 
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M  E.         la  this,  as  it  appears  to  me,  lies  the  fallacy  of  the  whole  argu- 

1871      merit  addressed  to  me.    It  takes  the  words,    as  if  actually  dead," 

yJ^^s     as  if  they  made  the  will  irrevocable,  and  as  if  the  appointment  by  it 

^-  then  came  into  actual  operation  at  that  time.  But  this  is  im- 
Sritton.  ^ 

  possible.    They  cannot  make  the  will  irrevocable.    They  cannot, 

in  order  to  accomplish  this  object,  turn  the  word  *'  will "  in  the 
deed  of  1862  into  these  words,  viz.,  into  an  instrument  in  writing," 
and  so  make  it  incapable  of  subsequent  alteration.  The  argument 
of  the  Kespondents  is,  that  the  will,  although  it  is  ambulatory  and 
capable  of  revocation  and  alteration  at  his  pleasure  until  the  for- 
feiture, ceases  to  be  so  the  moment  the  forfeiture  takes  effect ;  and 
that  thereupon  the  forfeiture  operates  upon  the  provisions  con- 
tained in  the  will  not  then  proved  or  in  operation,  and  it  makes 
these  provisions  irrevocable.  I  wholly  dissent  from  such  a  view  of 
the  case,  and  from  this  construction  of  the  deed,  which  has,  in  my 
opinion,  no  foundation  in  law  or  in  reason.  It  is  argued  that 
persons  by  agreement  in  a  deed  may  produce  this  result,  but  in  my 
opinion  they  can  only  do  what  is  possible  in  the  nature  of  things. 
They  cannot  by  agreement  give  this  power  to  a  deed  which  creates 
a  forfeiture,  that  it  is  to  convert  a  then  existing  will  remaining  in 
the  possession  of  the  testator  into  an  irrevocable  instrument,  that 
is,  into  something  which  is  not  a  will.  It  is  asked,  suppose  the 
wife  survived  the  husband,  and  that  he  had  made  a  previous 
appointment  by  will  in  her  favour,  would  not  that  operate  in  her 
favour,  notwithstanding  the  proviso  for  forfeiture  ?  I  am  of  opinion 
that  it  would  not,  and  that  this  is  in  truth  only  another  mode  of 
putting  the  same  question.  I  am  of  opinion  that  the  case  is  governed 
by  Cooler  v.  Martin  (1),  that  the  will  does  not  operate  as  an  execution 
of  the  power  until  it  comes  into  operation,  that  it  does  not  come 
into  operation  until  the  death  of  the  testator,  and  that  no  agree- 
ment between  the  parties  can  make  such  a  will  an  irrevocable 
instrument,  or  invest  it  with  that  character,  by  reason  of  a 
subsequent  forfeiture  of  the  life  estate. 

Solicitors :  Mr.  G.  B.  Dodd  ;  Messrs.  Faitison,  Wigg,  &  Co. 


(1)  Law  Rep.  3  Ch.  47. 
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ZAMBACO  V.  CASSAYETTI.  M  r. 

1871 

Practice — Suits  for  similar  Ohjects — Decree — BreacJi  of  Trust — Ordinary  Decree   

for  Administration  —  Infant's  Settlement — Confirmation  —  Investment —  Feb.  23,  2h 
Discretionary  Power. 

A  Plaintiff  who  files  a  bill  for  the  administration  of  a  testator's  estate, 
charging  the  trustees  and  executors  with  breaches  of  trust,  may  bring  his  suit 
to  a  hearing  notwithstanding  that  the  ordinary  administration  decree  has 
been  obtained  in  a  suit  subsequently  instituted,  to  which  the  Plaintiff  is  not 
a  party.  If  a  second  decree  is  made,  both  decrees  ought  to  be  prosecuted  in 
the  same  branch  of  the  Court.  Where  a  first  suit  is  stayed  by  reason  of  a 
decree  in  a  second  suit,  the  Plaintiff  in  the  first  suit  will  ordinarily  have 
the  carriage  of  the  decree. 

A  settlement  made  with  the  sanction  of  the  Court,  on  the  marriage  of  an 
infant,  of  certain  funds  alleged  to  represent  the  infant's  share  under  a  will, 
does  not  operate  as  a  confirmation  of  prior  dealings  by  the  trustees  of  the 
will,  so  as  to  preclude  the  cestuis  que  trust  under  the  settlement  from  filing 
a  bill  charging  the  trustees  under  the  will  with  breaches  of  trust. 

Whether  a  power  to  A.  and  5.,  or  other  the  trustees  of  a  will  for  the  time 
being,  to  make  such  investments  of  the  funds  subject  thereto,  as  they  may  in 
their  discretion  think  fit,  authorizes  the  survivor  of  A.  and  B.  to  invest  in 
foreign  securities,  qusere. 

DeMETBIUS  GIOVANNI  CASSAVETTI,  by  his  will,  dated 
tlie  26th  of  July,  1858,  after  making  specific  bequests  to  his  wife, 
Euphrosyne  Cassavetti,  and  after  directing  his  said  wife  and  his 
brother  Alexander  Giovanni  Cassavetti,  out  of  his  estate,  in  such 
manner  as  they  should  think  fit,  to  raise  the  sum  of  £10,000  to  be 
applied  for  philanthropic  purposes,  directed  that  his  said  wife  and 
brother,  or  other  the  trustees  for  the  time  being  of  his  will,  should, 
from  and  out  of  his  moiety  of  the  business  carried  on  by  himself 
and  his  said  brother,  in  such  manner  as  they  should  deem  most 
proper,  realise  the  sum  of  £60,000,  that  is  to  say,  £40,000  within 
one  year  from  his  death,  and  £20,000  within  two  years  from  that 
period,  and  should  invest  the  same,  when  realised,  in  such  manner 
as  to  securities  and  otherwise  as  they  should  in  their  discretion 
think  fit;  and  he  empowered  his  said  wife  and  brother  to  carry  on 
the  said  business  for  such  time  as  they  should  think  fit ;  and  as  to 
all  his  real  estate,  and  the  said  sum  of  £60,000,  and  his  moiety  of 
the  said  business  (subject  as  aforesaid),  and  as  to  all  the  residue  of 
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M.  E.  his  personal  estate,  tlie  testator  devised  and  bequeathed  the  same, 

1871  subject  to  the  payment  of  his  debts  and  funeral  and  testamentary 

Zambaco  expenses,  to  his  said  wife  and  brother  upon  trust,  as  to  one-third 

,  thereof,  in  manner  therein  mentioned;  and  as  to  the  remaininp^ 

/ASSAVETTI.  '  ^  ^ 

  two-thirds  thereof,  upon  trust  for  his  son  Alexander  CassaveUi  at 

twenty-one,  and  his  daughter  Mary  Ter^sithea  CassaveUi  at  twenty- 
one  or  marriage,  with  benefit  of  survivorship,  as  therein  mentioned. 
And  the  testator  declared  that  his  said  wife  and  his  said  brother, 
or  other  the  trustees  for  the  time  being,  might,  at  their  discretion, 
sell  all  his  real  and  personal  estate  upon  such  terms  and  at  such 
times  as  they  should  think  fit ;  and  that  the  moneys  to  be  received 
from  any  such  sale  or  sales  should  be  invested  or  applied  on 
security  or  otherwise  in  such  way  as  his  said  wife  and  her  said 
brother,  or  other  the  trustees  for  the  time  being,  might  in  their 
absolute  discretion  think  fit.  The  will  contained  a  power  for  the 
appointment  of  new  trustees ;  and  Euj)hrosyne  CassaveUi  and 
Alexander  Giovan7ii  CassaveUi  were  appointed  executors. 

The  testator  died  on  the  7th  of  August,  1858,  leaving  his  widow 
and  the  two  children  named  in  the  will,  both  infants,  him  surviving. 

In  1861  a  marriage  was  in  contemplation  between  Mary  Terjpsi- 
thea  CassaveUi  (then  an  infant  of  eighteen  or  thereabouts)  and 
Demetrius  Zambaco  ;  and  with  a  view  to  obtaining  the  sanction  of 
the  Court  to  a  settlement  of  Miss  CassaveUi  s  fortune,  a  bill  was 
filed  in  her  name  against  her  uncle  and  mother,  the  trustees  of 
her  father's  will.  The  bill  prayed  that  the  trusts  of  the  will  might 
be  administered,  and  the  rights  and  interests  of  the  Plaintiff  might 
be  secured  for  her  benefit. 

A  settlement,  dated  the  6th  of  July,  1861,  to  which  Demetrius 
Zanibaco,  Mary  Terjpsithea  CassaveUi,  EujpJirosyne  Cassavetti,  and 
Alexander  Giovanni  CassaveUi  were  parties,  was  prepared  and 
settled  pursuant  to  an  order  made  in  the  suit.  It  contained 
recitals  to  the  effect  that  all  the  debts  and  funeral  and  testa- 
mentary expenses  of  the  testator  had  been  paid,  and  his  co-part- 
nership business  had  been  wound  up ;  that  all  his  real  estate 
within  the  United  Kingdom  had  been  sold,  as  also  certain  real 
estate  in  Eyy^pt,  but  that  part  of  the  proceeds  of  the  real  estate 
in  Egy^t  had  not  been  as  yet  received,  and  that  some  debts  due 
to  the  testator's  estate  had  not  been  recovered ;  and  that  the  sum 
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of  £60,000,  mentioned  in  the  will,  had  been  raised,  and  had  been,      M.  K. 
with  the  residue  of  the  net  proceeds  of  the  testator's  estate  1871 
already  realised  (amounting  to  £121,321.  14s.  8d.),  invested  in  ^ambaco 
the  names  of  EujpliTosyne  CcLssavotti  and  A.lexctnd6v  Giovciuni  Q^gg^vETT 

Cassavetti  as  follows :  £19,642  19s.  Sd.  in  certain  foreign  stocks   

and  securities ;  £72,328  15s.  in  the  purchase  of  £78,000  New 
3  per  Cents. ;  and  £2350  in  the  purchase  of  a  leasehold  house.  By 
it  Mary  Terpsitliea  Cassavetti  (with  the  sanction  of  the  Court) 
and  Demetrius  Zanibaco  assigned  the  third  part,  to  which  Mary 
Terj)sithea  Cassavetti  was  under  the  will  of  her  father  entitled  in 
expectancy  on  attaining  twenty-one  or  marrying,  of  and  in  the 
said  sum  of  £121,321  14s.  8d.  so  realised  as  aforesaid,  to  trustees 
upon  trust,  from  and  after  the  solemnization  of  the  marriage  be- 
tween her  and  Demetrius  Zamhaco,  for  the  benefit  of  herself  and  the 
children  of  the  marriage,  with  power  for  her  to  appoint  part  of  the 
income  of  the  property,  not  exceeding  half,  to  be  paid  after  her 
death  to  Demetrius  Zambaco  during  his  life.  There  was  a  covenant 
for  the  settlement  upon  the  like  trusts  of  all  the  real  and  personal 
estate  to  which  Mary  Terpsithea  Cassavetti,  or  Demetrius  Zambaco 
in  her  right,  should,  upon  the  solemnization  of  the  marriage 
between  them,  or  at  any  time  or  times  afterwards  during  the  cover- 
ture, be  or  become  absolutely  entitled  in  possession  or  reversion, 
subject,  however,  to  certain  specified  exceptions,  but  including 
in  such  covenant  the  share  of  Mary  Terjpsithea  Zamhaco  in  the 
proceeds  of  the  sale  of  the  Egyptian  real  estate,  and  the  unre- 
covered  debts  due  to  the  testator's  estate,  and  also  any  share  in  the 
real  or  personal  estate  of  the  testator  to  which  she  might  become 
entitled  by  the  death  of  her  brother  Alexander  Cassavetti  under 
twenty-one. 

The  marriage  took  place  on  the  20th  of  July,  1861,  and  there 
had  been  issue  of  it  two  children,  Demetrius  Frangois  Zambaco  and 
Marie  Euj)hrosyne  Zambaco.  After  the  sanction  of  the  Court  had 
been  obtained  to  the  settlement  of  the  16th  of  July,  1861,  no 
further  steps  were  taken  in  the  said  suit. 

On  the  17th  of  August,  1862,  Alexander  Giovanni  Cassavetti 
died.  No  trustee  of  the  testator's  will  had  been  appointed  in  his 
place. 

In  November,  1868,  the  present  suit  was  instituted  by  Demetrius 


442 


EQUITY  CASES. 


[L.R. 


Cassavetti. 


M.  R.  Zambaco  and  his  two  infant  cTiildren  as  Plaintiffs  against  EupJiro- 
1871  st/ne  Cassavetti,  the  representatives  of  Alexander  Giovanni  Gassa- 
Zambaco  'i^G;tti,  the  trustees  of  the  settlement  of  July,  1861,  Mary  Ter^si- 
tJiea  Zambaco  (the  wife  of  Demetrius  Zambaco),  and  Alexander 
Gassavetti,  the  son  of  the  testator.  The  bill  charged  that  Euphro- 
syne  Gassavetti  and  Alexander  Giovanni  Gassavetti  jointly,  during 
the  life  of  the  latter,  and  Euphrosyne  Gassavetti  alone  since  his 
death,  had  been  guilty  of  divers  breaches  of  trust,  and  particularly 
had  improperly  retained  certain  funds  to  which  the  testator  was 
entitled  at  the  time  of  his  death  in  their  then  state  of  investment 
in  foreign  securities,  and  had  also  invested  moneys  coming  to  their 
or  her  hands  in  improper  securities ;  and  it  prayed  for  administra- 
tion of  the  testator's  estate,  and  for  relief  in  respect  of  the  breaches 
of  trust. 

In  March,  1869,  a  suit  was  instituted  by  Alexander  Gassavetti 
against  Euphrosyne  Gassavetti  and  the  representatives  of  Alexander 
Giovanni  Gassavetti,  for  the  administration  of  the  testator's  estate. 
The  bill  in  the  last-mentioned  suit  contained  no  averments  as  to 
breaches  of  trust,  and  the  ordinary  administration  decree  was  made 
therein  by  consent  on  the  24th  of  April,  1869. 

The  present  suit  now  came  on  to  be  heard,  and  the  Plaintiffs  pro- 
posed to  take  a  decree  for  administration,  with  special  inquiries  as 
to  the  non- conversion  of  the  foreign  securities  to  which  the  testator 
was  entitled  at  the  time  of  his  death,  and  as  to  subsequent  invest- 
ments in  foreign  securities. 

Mr.  Jessel,  Q.C.,  and  Mr.  Ghajr>man  Barber,  for  the  Plaintiffs. 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  Marten,  for  Eufhrosyne  Gassa- 
vetti : — 

We  say  that  it  is  both  improper  and  unnecessary  to  bring  this 
suit  to  a  hearing. 

In  the  first  place,  Demetrius  Zambaco  has  no  interest  what- 
ever in  the  testator's  estate,  and  therefore  is  improperly  made  a 
Plaintiff. 

As  regards  the  non-conversion  of  foreign  securities  to  which 
the  testator  was  entitled  at  the  time  of  his  death,  the  trustees  of 
his  will  had  an  absolute  discretion  as  to  investments,  with  which 
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the  Court  will  not  interfere  :  In  re  SewelVs  Estate  (1).   Besides,  the      M.  R. 
two  infant  Plaintiffs,  who  alone  can  complain,  claim  exclusively  1871 
under  the  settlement  of  July,  1861,  which  is  an.  absolute  adoption  Zambaco 
of  everything  done  by  the  trustees  up  to  that  time.  Cassavetti 

As  to  the  subsequent  investments  in  foreign  securities,  that  was  • — - 
done  in  the  exercise  of  the  discretion  of  the  trustees,  and  the 
Court  will  not  interfere.  That  discretion  was  annexed  to  the  oflSce 
of  trustee,  and  so  capable  of  being  exercised  by  Euj)hrosyne 
Cassavetti  after  the  death  of  the  co-trustee :  Lewin  on  Trusts  (2). 
Besides,  any  relief  to  which  the  Plaintiffs  are  entitled  in  this 
respect,  might  have  been  obtained  in  the  suit  of  Cassavetti  v.  Cassa- 
vetti, in  which  a  decree  has  already  been  made ;  or,  if  not,  relief 
can  only  be  given  upon  a  supplemental  bill,  in  the  nature  of  a  bill 
of  review ;  and  such  a  bill  could  only  be  filed  with  the  leave  of 
the  Court,  and  after  a  specific  breach  of  trust  has  been  proved : 
Partington  v.  Reynolds  (3) ;  Massey  v.  Massey  (4). 

Mr.  WichenSy  and  Mr.  Bodwell,  for  the  other  Defendants. 


LOED  EOMILLY,  M.R.  I — 

I  think  the  decree  in  this  case  is  a  matter  of  course,  and  I  have 
been  exceedingly  surprised  at  the  argument  on  behalf  of  the 
Defendants,  which  seems  to  set  at  nought  the  practice  which  has 
obtained  in  this  Court  ever  since  I  sat  here. 

A  person  who,  as  I  shall  for  the  present  assume,  has  a  right  to  file 
a  bill,  files  a  bill  on  the  16th  of  November,  1868  ;  and  thereupon, 
persons  interested  in  the  subject-matter  of  that  suit,  and  not  liking 
that  suit,  file  a  bill  in  the  month  of  March  following,  for  the 
purpose  of  preventing  the  Plaintiff  from  obtaining  a  decree  in  the 
first  suit.  Now  the  two  suits  are  either  the  same  or  they  are  not. 
In  the  first  place,  assume  that  they  are  the  same.  Then  the  inva- 
riable practice  of  this  Court  has  been  to  do  this — to  say,  One 
decree  shall  be  made  in  both  suits;"  or  if  a  decree  has  been 
already  obtained,  ^'  We  will  stop  the  first  suit  if  you  have  got  the 
decree  in  the  second  suit  first ;  and  we  will  give  the  conduct  of  that 
decree  to  the  person  who  first  filed  the  bill."    That  is  the  practice 

(1)  Law  Eep.  11  Eq.  80.  (3)  4  Drew.  253. 

(2)  5th  Ed.  p.  437.  (4)  2  J.  &  H.  728. 
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V. 

Cassavetti, 


M.  R.  that,  in  the  absence  of  special  circumstances,  I  have  invariably  fol- 
1871  lowed,  and  it  is  usual  for  the  person  who  has  obtained  the  decree 
ZAsmTco  ^^^^  second  suit  to  apply  by  motion  (informing  the  Plaintiffs  in 
the  first  suit  that  a  decree  has  been  obtained),  for  ''the  purpose 
of  stopping  further  proceedings  in  the  suit  which  was  first  insti- 
tuted. Now,  not  only  is  that  the  practice,  but  it  is  of  frequent 
occurrence. 

Now  suppose  the  suits  are  not  for  exactly  the  same  purpose. 
Then,  when  the  application  is  made  for  the  purpose  of  stopping  the 
proceedings  in  the  first  suit,  the  Plaintiffs  in  that  suit  say  :  "  The 
decree  that  you  have  obtained  will  not  do ;  our  suit  must  come  to 
a  hearing,  because  it  is  for  a  different  purpose,  and  it  is  a  purpose 
which  must  be  accomplished."  Thereupon  the  Court,  if  it  is  of 
that  opinion,  allows  the  cause  to  proceed,  and  it  comes  on  to  be 
heard.  Then  if  the  two  suits  are  in  a  great  measure  connected 
together,  what  the  Court  does  is  to  direct  that  the  second  decree 
which  is  made  in  the  suit  so  allowed  to  proceed  to  a  hearing,  and 
which  is  in  truth  the  first  suit  instituted,  shall  be  prosecuted  before 
the  same  Judge,  and  in  the  same  Chambers,  and  before  the  same 
Chief  Clerk,  in  which  the  former  decree  is  prosecuted,  in  order  to 
avoid  all  expenses  that  might  possibly  be  incurred  by  having  two 
suits.    That  is  the  regular  practice. 

It  is  the  duty  of  the  person  who  has  got  the  decree  to  stop  the 
first  suit,  if  it  is  a  suit  that  can  properly  be  stopped,  and  to  apply 
to  the  Court  for  that  purpose.  In  this  case  the  Plaintiff  in  the 
second  suit  has  not  so  applied,  for  a  very  plain  reason,  because  he 
could  not  have  stopped  it.  That  is  quite  obvious,  and  accordingly 
this  suit  has  come  to  a  hearing;  and  then  the  only  question  is, 
whether  these  inquiries  are  fit  and  proper. 

Now,  with  respect  to  the  father,  I  confess  I  do  not  see  what  his 
interest  w^as  in  the  suit.  I  have  not  heard  a  reply  upon  that  sub- 
ject, because  Sir  B.  Baggallay  informed  me  he  did  not  intend 
to  press  it,  and  I  think  very  wisely,  as  I  am  clearly  of  opinion 
that  his  children  were  entitled  to  be  Plaintiffs;  and  it  merely 
comes  to  this,  that  their  father  might  have  been  their  next  friend 
instead  of  being  himself  the  Plaintiff,  and  in  either  case  he  would 
be  responsible  for  costs.  It  seems  to  be  very  natural  (it  being 
unquestionably  his  suit — that  is  admitted  by  everybody)  that  he 
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sliould  institute  a  suit  for  the  purpose  of  ascertaining  what  are  the      M.  R. 
contingent  shares  of  his  children,  and  of  having  those  shares  1871 
secured  for  their  benefit  in  case  they  should  attain  the  age  when  zambaco 
the  contingency  becomes  vested  in  them,  and  the  interest  of  the  oassavbtt] 
children  becomes  absolute.   

Now,  in  the  course  of  the  argument,  doctrines  have  been  brought 
forward  which,  if  I  understand  them  fully,  amount  to  this,  viz., 
that  if  a  trustee  commits  a  breach  of  trust,  sells  out  consols  and 
invests  the  proceeds,  for  instance  in  Pennsylvanian  Bonds  or  things 
of  that  sort,  which  may  have  been  repudiated  by  the  State,  and 
if  these  bonds  are  made  the  subject  of  a  settlement  by  the  Court 
of  Chancery,  the  persons  who  are  the  cestuis  que  trust  under  that 
settlement  cannot  afterwards  complain  of  the  breach  of  trust  of 
the  trustees  in  converting  the  consols  into  Pennsylvanian  Bonds. 
All  I  can  say  is,  that  if  that  were  the  law,  I  should  in  every  settle- 
ment I  make  in  Chambers  insert  a  proviso  to  this  effect — Pro- 
vided that  nothing  herein  contained  shall  prejudice  or  affect  the 
right  of  any  person  who  claims  an  interest  under  this  settlement, 
or  any  child  hereafter  to  be  born,  to  contest  the  propriety  of  any 
acts  by  which  the  trustees  have  converted  any  original  funds  into 
the  funds  which  form  the  foundation  of  this  settlement."  But  I 
am  of  opinion  that  such  is  not  the  law. 

On  the  question  whether  the  trustees  had  full  and  perfect  dis- 
cretion to  buy  these  stocks,  I  do  not  intend  to  express  any  opinion 
at  all.  If  I  were  inclined  to  express  any  opinion,  I  should  be  dis- 
posed to  think  that  the  testator  did  intend  to  give  them  a  very 
full  discretion  upon  the  matter.  But  in  saying  this  I  do  not  at 
all  assent  to  Mr.  Marten's  argument,  which  was,  that  a  discretion 
vested  in  two  particular  trustees  is  a  power  annexed  to  the  trust, 
which  cannot  be  separated  from  it,  and  that  therefore  it  applies  to 
a  single  trustee,  although  the  testator  has  expressly  stated  that  it 
is  to  be  confined  to  two  particular  persons.  The  discretion  given 
to  two  particular  persons  no  doubt  belongs  to  them  so  long  as  they 
continue  to  be  trustees,  but  if  it  is  confined  to  them,  and  if  they 
cease  to  be  trustees,  it  is  not  continued  to  their  successors,  who 
merely  perform  those  duties  which  are  essential  for  carrying  into 
effect  the  uses  and  benefits  which  are  given  under  the  trusts  of  the 
instruments,  and  the  discretion  itself  is  actually  gone,  unless  the 
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M.  E.  testator,  or  the  person  who  has  created  the  trust,  thinks  fit  to 

1871  confirm  it  to  the  successors. 
Zambaco       Therefore  I  shall  make  a  decree  as  asked  by  the  Plaintiffs  ;  but 

^-  if,  as  I  understand,  the  suit  of  Cassaveiti  v.  Cassavetti,  in  which  a 

CaSSAVETTI.  1111  T        .      1     .  ,     .  , 

  decree  has  already  been  made,  is  being  prosecuted  m  another 

branch  of  the  Court,  the  Plaintiffs  in  tliis  suit  must,  at  my  request, 
make  the  proper  application  for  the  transfer  of  both  causes  to  the 
same  branch  of  the  Court,  so  that  both  decrees  may  be  prosecuted 
together. 

Solicitors  :  Mr.  Shoubridge  ;  Messrs.  Thomas  &  EoUams. 


M.  R.  COCKS  V.  CHANDLER 

Injunction — Trade-mark — Use  of  the  words  "  The  original.^* 

March  3, 

  The  original  inventor  of  a  new  manufacture,  and  persons  claiming  under 

him,  are  alone  entitled  to  designate  such  manufacture  as  "  the  original ;"  and 
if  he  or  they  have  been,  in  the  habit  of  so  designating  their  manufacture,  an 
injunction  will  be  granted  to  restrain  another  manufacturer  from  applying  the 
designation  to  his  goods. 

The  bill  in  this  suit  was  filed  by  the  successor  in  business  of  the 
original  inventor  of  Reading  sauce,"  and  prayed  that  the  De- 
fendant (who  w^as  also  a  manufacturer  of  Reading  sauce)  might 
be  restrained  from  passing  off  upon  any  person  or  persons  whomso- 
ever his  sauce  as  *'  The  Original  Reading  Sauce,"  or  by  any  similar 
or  equivalent  designation. 

It  appeared  that  the  sauce  in  question  was  invented  many  years 
ago  by  James  Cocks  of  Reading,  and  named  by  liim  '^Reading 
sauce,"  and  under  that  name  acquired  a  considerable  reputation. 
The  success  of  the  manufacture  induced  other  persons  to  make 
and  sell  what  they  called  "  Reading  sauce ;"  and  in  order  to  dis- 
tinguish the  article  manufactured  by  James  Cochs  and  his  successors 
in  business,  he  and  they  had  for  many  years  (but  for  how  long  did 
not  appear)  been  in  the  habit  of  wrapping  the  bottles  of  sauce  sold 
by  them  in  wrappers,  upon  which  w^as  printed  a  label,  the  form  of 
which  was  varied  from  time  to  time,  but  in  which  the  sauce  w^as 
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always  designated  as  "  The  Original  Reading  Sauce."    The  label  M.  R. 

in  use  at  the  time  of  the  filing  of  the  bill  was  printed  in  red  ink,  187I 

and  was  surmounted  by  the  arms  of  the  borough  of  Beading,  with  cooks 

royal  supporters  ;  having  across  them  the  words  "  Charles  Cocks  "  q^^jJ^ole 

on  a  white  label ;  and  underneath  was  the  following  legend  : —   

The  Original 
Beading  Sauce, 
Prepared  only  by 
Charles  Cocks, 
The  sole  Proprietor  and  Manufacturer, 
No.  6,  Dulce  Street,  Beading, 

The  Defeudant  used  a  wrapper  having  on  it  a  label  surmounted 
by  the  royal  arms,  and  underneath  the  following  inscription  : — 

The  Original  Beading  Sauce, 

Prepared  by 
Christoj)her  Chandler  &  Co., 
At  their  Export  and  Italian  Warehouse, 
1,  Church  Street,  Bermondsey, 
London. 

It  was  admitted  by  the  Plaintiff  that  the  only  thing  to  which 
objection  could  be  taken  was  the  use  of  the  words  "  The  original  " 
on  the  Defendant's  wrappers ;  the  labels  thereon  being  in  all  other 
respects  distinguishable  from  the  Plaintiff's,  and  those  used  on  the 
bottles  being  entirely  unobjectionable. 

The  Defendant,  by  his  answer,  alleged  that  the  sauce  manufac- 
tured by  him  was  made  from  an  original  recipe  to  which  the 
Plaintiff  had  no  title,  and  submitted  that  his  sauce  deserved  the 
title  of  original  as  much  as  that  of  the  Plaintiff ;  and  he  further 
alleged  that  the  Plaintiff's  sauce  was  known  to  the  trade  and  the 
public  as  ^'  Cocks'  Beading  sauce,"  and  not  as  the  original  Beading 
sauce."  Evidence  in  support  of  the  last-mentioned  allegations  was 
given  on  his  behalf;  while,  on  behalf  of  the  Plaintiff,  two  of  the 
partners  in  the  firm  of  Crosse  &  Blackwell,  sauce  and  pickle  manu- 
facturers in  London,  deposed  that  the  use  of  the  word  "  original " 
as  part  of  the  title  or  description  of  a  sauce  such  as  Beading  sauce, 
was  generally  understood  to  indicate  that  the  Fauce  so  described 
was  the  manufacture  of  the  person  who  first  introduced  it  to  the 
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M.  R.      notice  of  the  public,  or  of  those  claiming  under  him,  and  as  ap- 

1871      plied  to  Beading  sauce  would  lead  those  in  the  trade  and  the 

Coc5S      public  to  conclude  that  the  sauce  so  described  was  the  manufac- 

^  ^'  ture  of  James  Cocks  or  his  successors.  There  was  no  evidence  that 
Chandler. 

  any  one  had  been  misled  by  the  use  of  the  words  in  question  on 

the  Defendant's  wrappers. 

The  Defendant  admitted  that,  with  the  exception  of  one  Richard 
Millar  of  S^pitaljields,  no  person  other  than  himself  and  the  Plaintiff 
and  the  Plaintiff's  predecessors  had  ever  made  or  sold  sauce  under 
the  name  of  "  The  Original  Beading  Sauce."  As  to  Bicliard  Millar, 
it  was  shewn  that,  previously  to  1864,  he  had  used  labels  containing 
the  words  in  question ;  but  he  appeared  to  have  carried  on  business 
only  in  a  small  way,  and  had  since  died,  and  the  Plaintiff  alleged 
that  he  had  never  heard  of  him. 

A  motion  for  an  injunction  was  made,  and  the  Defendant  gave 
an  undertaking  not  to  use  the  words  complained  of  until  the 
hearing  of  the  cause. 

The  cause  now  came  on  to  be  heard. 

Mr.  Boxlurgh,  Q.C.,  and  Mr.  A,  E,  Miller,  for  the  Plaintiff:— 

We  say  that  the  Plaintiff  is  exclusively  entitled  to  the  use  of 
the  words  "  The  original "  on  two  grounds  :  first,  because  the 
Plaintiff  is  the  successor  in  business  of  the  original  inventor  of  the 
sauce  ;  secondly,  because  the  Plaintiff  has  by  user  become  entitled 
to  the  words  as  denoting  the  name  of  the  sauce,  on  the  principle 
laid  down  in  Braliam  v.  Bustard  (1). 

[They  referred  to  an  unreported  case  of  Lazenby  v.  White,  in 
which  an  injunction  had  been  granted  by  the  Master  of  the  Eolls 
(whose  decision  was  affirmed  on  appeal),  to  restrain  a  member  of 
the  family  of  Lazenby  from  selling  his  sauce  as  "The  original 
Lazenhys  Harvey  sauce.''] 

Mr.  Cookson  (Mr.  Jessel,  Q.C.,  with  him),  relied  on  the  facts  that 
the  labels  of  the  Defendant  could  not  be  mistaken  for  those  of 
the  Plaintiff,  and  that  there  was  no  evidence  of  any  person  having 
been  misled  by  the  use  of  the  words    The  original." 


(1)  1  H.  &  M.  447. 
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[He  referred  to  Broivne  v.  Freeman  (1)  and  Blackwell  v.      M.  R. 


they  should  remember  that  the  administration  of  equity  is  founded 
on  perfect  truth,  and  that  if  persons  attempt  to  mislead  the  public 
by  stating  that  which  is  not  true,  this  Court  will  restrain  them 
upon  a  clear  case  being  made  out  against  them. 

I  do  not  consider  this  a  case  of  spurious  imitation.  There  may 
be  a  certain  resemblance  in  the  labels  and  in  the  wrappers ;  but 
that  is  not  what  is  complained  of.  The  complaint  made  by  the 
bill  is  confined  to  the  use  of  the  word  original."  I  wholly  dis- 
regard the  evidence  of  a  number  of  tradesmen  who  are  interested 
in  the  question,  who  come  forward  and  tell  me  what  is  the  meaning 
of  the  word  original,"  because  that  is  a  question  which  I  have 
already  tried  and  determined  myself  in  the  case  of  Lazenby  v.  White, 
and  as  to  which  my  judgment  has  been  affirmed.  Where  there 
are  a  great  number  of  persons  who  produce  the  same  article, 
'  -  original "  means  that  the  article  so  called  is  that  made  by  the 
first  inventor.  That  is  the  meaning  of  the  word  "  original "  which 
the  Court  of  Chancery  has  always  recognised. 

It  was  urged  before  me  that  the  word  "  original "  is  not  like  the 
word  "  chlorodyne,"  or  excelsior,"  or  the  like,  and  that  a  person 
cannot  be  enjoined  from  stating,  "  I  am  the  original  inventor  of 
the  Beading  sauce,"  because,  if  originality  consists  in  having 
invented  it  only  the  day  before,  anybody  may  be  an  original 
inventor.  Now  it  appears  in  this  case  that  the  original  invention 
of  Beading  sauce  was  by  a  person  who  died  fifty  years  ago,  and 
who  gave  the  sauce  that  name.  If  he  had  thought  fit  to  interfere 
when  persons  sold  Beading  sauce,  he  might  probably  have  obtained 
an  injunction  from  this  Court  to  prevent  them  from  selling  Beading 
sauce;  but,  when  he  has  acquiesced  in  that  for  a  considerable 
length  of  time,  and  by  acquiescing  has  barred  himself  from  the 
right  of  stopping  persons  from  selling  Beading  sauce,  to  the  use 
of  which  name  he  probably  had  in  the  first  instance  acquired  a 
right,  then  it  became  important  to  use  the  word  ''original"  for 


Crahh  (2).] 


1871 


Cocks 


(1)  12  W.  K.  305  ;  4  R.  476. 
Vol.  XI. 


2N 


(2)  36  L.  J.  (Ch.)  504. 
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M.  E.     the  purpose  of  shewing  that  he  was  the  first  inventor ;  and  he  is 
1871      fully  entitled  to  do  so.   But  if  the  person  who  uses  the  word  is  not 
Cocks  original  inventor,  or  a  person  claiming  under  him,  then  the 

aANDLEK    ^^^^  "  original "  is  worth  nothing.    It  is  only  in  the  character  of 

  being  the  first  inventor  that  any  person  is  entitled  to  the  use  of 

that  word. 

In  this  case  it  is  shewn  that  a  person  named  Millar  committed 
a  gross  piracy  in  this  matter,  and  that  it  was  not  complained  of. 
But  does  that  justify  another  person  in  doing  the  same  thing,  or 
anything  like  it  ?  If  the  Plaintiff  had  thought  fit,  he  might  have 
stopped  Millar  from  doing  what  he  did ;  but  I  do  not  think  that 
that  amounts  to  acquiescence  which  will  entitle  any  other  person 
to  do  the  same. 

The  question  then  is  this :  There  being  abundant  evidence  to 
shew  that  there  are  a  great  number  of  persons  who  make  Reading 
sauce,  whether  the  person  who  is  the  owner  of  the  original  recipe 
which  gave  the  name,  and  from  which  the  article  called  "  Reading 
sauce  "  acquired  its  character,  is  not  entitled  to  say,  I  hold  under 
the  original  inventor,  and  the  word  *  original '  means  that,  and 
nothing  else." 

The  evidence  and  argument  of  the  Defendant  is  to  the  effect 
that  the  word  original "  could  and  would  deceive  nobody.  All  I 
can  say  is,  that  it  would  deceive  me.  If  I,  wishing  to  have  the 
Reading  sauce,  which  has  acquired  a  great  reputation  in  the 
market,  went  into  a  shop  and  asked  for  Reading  sauce,  and  was  told 
that  there  were  several  Reading  sauces,  I  should  say:  "Which 
is  the  Original  Reading  Sauce?"  or  if  there  was  a  bottle  given  to 
me  with  the  word  "original"  upon  it,  I  should  assume  that  to  be 
correct,  and  I  should  not  assume  it  to  be  made  by  anybody  but 
the  original  inventor.  I  do  not  think  1  should  be  inclined  to  pur- 
chase a  bottle  with  the  word  original "  upon  it  if  I  did  not 
believe  that  the  person  putting  that  word  on  the  label  was  the  ori- 
ginal inventor.  It  is  quite  true  that  the  right  to  use  the  word 
"  original "  does  not  arise  in  the  first  instance.  If  two  persons 
applied  that  word  to  a  sauce  within  a  few  days  of  each  other,  both 
of  them  might  call  it  original,  and  no  doubt,  if  one  did  so  a  few 
days  before  the  other,  the  word  "  original  "  would  not  then  be  of 
any  great  value.  But  the  importance  of  it  is,  when  from  the  repu- 
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tation  obtained  by  the  sauce  in  tlie  market  an  abundance  of  manu-      M.  R. 
facturers  spring  up,  tben  the  person  who  lias  become  the  owner  of  1871 
the  original  recipe  is  entitled  to  say  lie  is  tlie  original  inventor.  Cocks 
The  Defendant  must  suppose  it  is  worth  something,  or  why  does  q^j^^^j^^ 

not  he  abide  by  the  undertaking  he  had  given,  instead  of  compel-   

ling  the  Plaintiff  to  bring  the  cause  to  a  hearing  ? 

JSTo  doubt  there  are  persons  in  the  trade  who  know  the  difference; 
who  may  truly  give  evidence  that  they  never  were  or  could  be 
deceived  by  the  word  original "  ;  but  they  sell  to  customers  who, 
when  they  buy  sauce  marked  with  the  word  "original,"  pre- 
sume that  they  have  got  the  original  Reading  sauce,  or  the  original 
Earvey^s  sauce.  When  the  case  as  to  Lazenhy's  Harvey  sauce  was 
before  me,  I  thought  it  a  case  of  considerable  difficulty,  because  the 
Defendant  in  that  case  was  a  person  of  the  name  of  Lazeriby,  or  at 
least  was  a  person  who  bought  the  recipe  from  a  person  of  the  name 
of  Lazenhy,  who  was  descended  from  the  original  inventor,  and  who 
declared  that  he  had  got  the  original  recipe;  but  the  Plaintiffs 
proved  their  title  to  it  from  the  original  inventor,  who  sold  it,  I 
think,  in  Edward  Street,  Portman  Square  ;  and  I  said  in  that  case 
that  the  Defendant  must  not  do  anything  which  would  make  it 
appear  as  if  his  were  the  sauce  made  according  to  the  recipe  of  the 
person  who  originally  invented  it  and  who  originally  gave  the 
title  to  it. 

That  is  what  is  been  done  in  this  case  :  the  Defendant  has  called 
his  "  The  Original  Beading  ^Sauce  ;"  and  I  am  of  opinion  that  he 
is  not  entitled  to  use  the  word  "  original,"  and  that  the  duty  of 
this  Court  is  to  prevent  him  from  using  that  word  as  applied 
to  Beading  sauce.  Accordingly,  I  grant  an  injunction  against  the 
use  of  the  word  "  original." 

I  repeat  that  I  do  not  treat  this  as  a  case  of  imitation.  I  treat 
it  simply  as  a  device  to  induce  the  public  to  believe  that  the  person 
who  sells  this  sauce  has  the  recipe  from  which,  originally,  this 
peculiar  sauce  for  fish  and  culinary  purposes  w^as  made,  and  which 
was  sold  originally  under  the  name  of  Beading  sauce,  and  has 
acquired  such  great  reputation. 

Solicitors :  Messrs.  Gourtenay  &  Croome,  agents  for  Mr.  Alexander 
Beale,  Beading  ;  Messrs.  Bisley  dt  StoJier. 
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M.  R.  KOPER-CUKZON  v.  ROPER-CUEZON. 

1871 

V— v--*        Marriage  Settlement — Power  of  Advancement — Post-nuptial  Settlement  hy  Son  of 

Jan.  27 ;  the  Marriage. 

March  6. 

A  power  in  a  marriage  settlement  to  advance  to  a  son  of  the  marriage  part 
of  the  trust  funds  for  placing  or  establishing  him  in  any  business,  profession,  or 
employment,  or  otherwise  for  his  advancement  or  preferment  in  the  world : — 

Seld,  to  authorize  the  payment  of  part  of  the  trust  fund  to  the  trustees  of  a 
post-nuptial  settlement  made  by  a  son  in  favour  of  himself  and  his  wife  and 
the  issue  of  their  marriage,  neither  the  son  nor  his  wife  being  entitled  to  any 
property  producing  an  immediate  income,  and  the  son  being  engaged  in  study, 
preparatory  to  entering  the  legal  profession. 

This  was  a  special  case. 

By  the  settlement,  dated  the  7th  of  November,  1837,  made  on 
the  occasion  of  the  marriage  of  Mr.  and  Mrs.  Bojoer-Curzon,  certain 
personal  estate  was  settled  upon  trust  for  Mrs.  Boper-Curzon  for 
her  life,  for  her  separate  use,  without  power  of  anticipation,  with  re- 
mainder to  her  husband  during  his  life  if  he  should  survive,  with 
remainder  to  such  of  the  issue  of  the  marriage  as  they  should 
jointly  by  deed,  or  as  the  survivor  should  by  deed  or  will  appoint ; 
and  in  default,  for  such  the  children  of  the  marriage  as,  being  sons, 
should  attain  twenty-one,  or,  being  daughters,  should  attain  that 
age  or  marry ;  and  if  more  than  one,  in  equal  shares.  The  settle- 
ment contained  a  power  for  the  trustees,  after  the  death  of  the 
survivor  of  Mr.  and  Mrs.  Bojoer-Curzon,  or  in  the  lifetime  of  both 
with  their  previous  consent,  or  in  the  lifetime  of  the  survivor  with 
his  or  her  previous  consent,  to  advance  to  or  for  each  or  any  of 
the  sons  of  the  marriage  any  part,  not  exceeding  one-half  of  his 
expectant  share  of  and  in  the  trust  funds,  for  placing  or  establishing 
him  in  any  business,  profession,  or  employment,  or  otherwise  for  the 
advancement  or  preferment  in  the  world  of  the  same  son  or  sons, 
and  that  the  money  to  be  so  advanced  to  or  for  each  of  the  same 
sons  should  be  deducted  and  taken  out  of  his  share  of  the  trust 
money,  notwithstanding  his  death  before  the  same  should  become 
absolutely  vested  in  him.  There  was  no  power  of  advancement  to 
daughters. 

Mr.  and  Mrs.  Boj)er-Curzon  were  both  living,  and  the  latter  had 
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attained  the  age  of  fifty-seven.    There  had  been  two  children  of     M.  K. 
the  marriage  —  a  son,  who  had  attained  twenty-one,  and  a  daughter,  1871 
who  was  still  an  infant.    In  1869  the  son  married ;  no  settlement  r^r. 
was  executed  on  the  occasion  of  the  marriage ;  neither  he  nor  his  Curzon 
wife  was  entitled  to  any  property  producing  an  immediate  income,  Ropee- 

and  he  was  studying  for  the  profession  of  the  law,  but  could  not   

enter  on  the  practice  of  it  for  a  year  at  least.     The  power  of 
appointment  contained  in  the  settlement  had  not  been  exercised. 

The  case,  as  originally  filed,  stated  that  the  son  had  applied  to 
the  trustees  of  the  settlement  to  advance  him  part  of  his  expectant 
share  of  the  trust  funds,  and  that  Mr.  and  Mrs.  Bo^er-Curzon  were 
willing  to  consent  to  the  advance  to  him  of  one-fourth  of  the  trust 
funds  upon  his  undertaking  to  execute  a  settlement  thereof  on 
himself  and  his  wife  and  children. 

The  question  was,  whether,  under  the  circumstances,  the  trustees 
of  the  settlement  of  the  7th  of  November,  1837,  were  authorized 
to  advance  and  make  over  one-fourth  part  of  the  trust  funds  to 
the  son. 

Sir  B.  Baggallay,  Q.O.,  and  Mr.  Watson,  for  Mr.  and  Mrs. 
Bojper-Curzon  and  their  son,  submitted  that  the  case  fell  within  the 
power  of  advancement,  and  cited  Lloyd  v.  Cocker  (1)  ;  In  re  Gossefs 
Settlement  (2)  ;  Bichetts  v.  Loftus  (3). 

Mr.  Chitty,  for  the  trustees  and  the  infant  daughter. 

LOKD  KOMILLY,  M.K. : — 

I  cannot  sanction  the  advance  as  the  matter  now  stands :  you 
are  simply  going  to  give  the  son  a  sum  of  money  which  he  may 
put  in  his  pocket ;  but  I  am  disposed  to  think  that,  if  he  executed 
a  settlement,  I  might  then  do  it. 

The  case  was  amended  by  stating  that  a  settlement  had  been 
prepared  and  executed  by  the  son,  by  which,  after  reciting  that  the 
son  had  requested  the  advance  to  be  paid  to  the  trustees  thereof, 
it  was  declared  that  the  trustees  should  hold  all  moneys  or  funds 
paid  or  transferred  to  them  in  respect  of  one-fourth  part  of  the 


(1)  27  Beav.  645.  (2)  19  Beav.  529. 

(3)  4  Y.  &  0.  Ex.  519. 
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M.  II.  settlement  funds  upon  trust  for  the  son  during  his  life,  and  after- 

1871  wards  for  his  wife  for  her  life  or  until  alienation  ;  and  subject  thereto, 

Eo^R-  upon  trust  for  the  issue  of  the  marriage,  according  to  appointment ; 

CuRzoN  ^j^^  -j^  default  of  appointment,  for  the  children  of  the  marriage  in 

EopER-  the  usual  way :  and  subject  thereto,  upon  trust  for  the  son. 

CURZON. 


March  6.    The  case  having  come  into  the  paper  this  day. 

The  Mastee  of  the  Kolls,  without  calling  for  any  further 
argument,  decided  that  the  trustees  of  the  settlement  of  November, 
1837,  were  authorized  to  advance  one-fourth  part  of  the  trust 
funds  subject  thereto,  to  the  trustees  of  tlie  settlement  executed  by 
the  son. 

Solicitors :  Messrs.  Kennedy  &  Kemjpson, 


BOWEN  V.  BAKLOW. 

Will — ConstrMctim — Devise  of  Freeholds — Mortgage  of  Term  to  Testator — 
Mortgage-money  held  not  to  ^ass. 

The  lessee  for  a  term  of  years  of  four  honses  assigned  the  term,  hy  way  of 
mortgage,  to  the  owner  in  fee  of  the  immediate  reversion,  who  afterwards 
devised  the  houses  by  the  description  of  *'  my  freehold  houses,"  mentioning 
the  numbers  of  the  houses  in  the  street  where  they  were  situated  ;  and  he  was 
in  possession  as  mortgagee  at  the  time  of  his  death : — 

Held,  that  the  mortgage  debt  did  not  pass  under  the  devise,  but  formed 
part  of  the  testator's  personal  estate. 

This  was  the  further  consideration  of  a  suit  for  the  administra- 
tion of  the  estate  of  James  Baveron,  who,  by  his  will,  dated  the 
16th  of  May,  1861,  after  making  certain  specific  and  pecuniary 
bequests,  gave  all  his  real  and  personal  estate,  not  otherwise 
effectually  disposed  of,  to  trustees  upon  the  trusts  thereinafter 
declared  concerning  the  same  respectively,  and  directed  his 
trustees  to  call  in,  sell,  and  convert  into  money  all  his  personal 
estate  not  specifically  bequeathed,  and  to  invest  any  moneys  for 


1871 


March  9,  10, 
13. 
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Barlow. 


the  time  being  subject  to  the  trusts  of  his  will,  and  not  im-  m.  E. 
mediately  payable  to  any  person  or  persons,  in  the  public  funds  i87i 
of  Great  Britain ;  and  he  directed  that  his  trustees  should  be  bowien 
possessed  of  such  moneys,  after  payment  of  his  funeral  and  testa- 
mentary expenses,  upon  trust  to  pay  the  income  to  his  wife  during 
widowhood,  and  after  her  death  or  marriage,  to  pay  £2000  to  his 
daughter  Hannah  Matilda  Barlow,  and  the  like  sum  to  his 
daughter  Catherine  Louisa  Bowen,  and  to  invest  the  residue  in 
equal  moieties  upon  trusts  for  the  benefit  of  his  said  daughters 
respectively  and  their  respective  issue.  And  he  directed  that  his 
trustees  should  be  seised  of  certain  copyhold,  freehold,  and  lease- 
hold houses  upon  trust  for  Hannah  Matilda  Barlow,  for  her 
separate  use  during  her  life,  and,  after  her  decease,  upon  such 
trusts  for  the  benefit  of  her  issue  as  she  should  by  will  appoint, 
and,  in  default,  for  such  of  her  children  as  should  attain  the  age  of 
twenty-one  years,  and  the  child  or  children  of  any  child  or  children 
who  should  die  under  that  age  leaving  issue,  in  manner  therein 
mentioned ;  and  in  case  no  child  of  hers  should  attain  twenty-one, 
or  leave  issue  living  at  his  or  her  decease,  then  (subject  to  any 
such  appointment  as  aforesaid)  upon  trust,  and  with  a  power  in 
favour  of  or  for  the  benefit  of  his  daughter  Catherine  Louisa 
Bowen  and  her  children  and  issue,  corresponding  with  the  trusts 
therein  declared  concerning  the  same,  in  favour  of  or  for  the 
benefit  of  Hannah  Matilda  Barlow  and  her  children  and  issue ; 
and  should  be  seised  and  possessed  of  certain  other  freehold  and 
leasehold  houses  (including  four  houses  described  as  "  my  freehold 
houses,  Nos.  5,  6,  7,  and  8,  Stock  Street ")  upon  trust,  and  with 
powers  in  favour  of  or  for  the  benefit,  in  the  first  instance,  of  his 
daughter  Catherine  Louisa  Bowen  and  her  children  and  issue,  and 
then  of  his  daughter  Hannah  Matilda  Barlow  and  her  children 
and  issue,  corresponding,  as  nearly  as  might  be,  with  trusts  and 
powers  thereinbefore  declared  concerning  the  freehold,  copyhold, 
and  leasehold  hereditaments  thereinbefore  devised  and  bequeathed 
for  the  benefit,  in  the  first  instance,  of  his  said  daughter  Hannah 
Matilda  Barlow,  her  children  and  issue,  and  then  of  his  daughter 
Catherine  Louisa  Bowen,  her  children  and  issue. 

It  appeared  that,  on  the  1st  of  February,  1855,  the  testator 
being  the  owner  in  fee  simple  of  the  plots  of  land  on  which  the 
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houses  in  Stock  Street  were  afterwards  built,  granted  a  building 
lease  thereof  to  one  Thursby  for  a  term  of  ninety  years,  at  a 
ground-rent  of  £16.  On  the  following  day  Thursby  assigned  the 
term  to  the  testator,  by  way  of  mortgage,  to  secure  the  repayment 
of  present  and  future  advances,  with  interest.  The  houses  were 
afterwards  erected  and  let  at  rents  amounting  in  the  whole  to 
£75  8s.  The  testator,  at  the  time  of  his  death,  was  in  receipt  of 
the  rents  and  profits  as  mortgagee ;  and  it  was  alleged  by  the  mort- 
gagor that  the  amount  of  these  was  more  than  sufficient  to  keep 
down  the  interest  under  the  mortgage.  The  accounts  relating  to 
the  mortgage  as  between  Thursby  and  the  testator's  representatire 
were  unsettled,  but  the  right  of  redemption  had  not  been  lost. 

The  question  was,  whether,  under  the  circumstances,  the  derise 
of  the  houses  in  Stoek  Street  did  or  did  not  include  the  mortgage 
debt,  which  amounted  to  £500. 

Mr.  Jessel,  Q.O.,  and  Mr.  C.  T.  Simpson,  for  Mr.  and  Mrs.  JBowen 
and  their  children,  contended  that  the  testator's  interest  as  mort- 
gagee passed  under  the  devise  ;  and  cited  Woodhouse  v.  Meredith  (1), 
Brant  v.  Vause  (2),  and  Emuss  v.  Smith  (3). 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  Batten,  for  Mr.  and  Mrs. 
Barlow : — 

We  say  that  the  mortgage  debt  did  not  pass  under  the  devise, 
but  forms  part  of  the  personal  estate  of  the  testator,  who  was 
simply  mortgagee  in  possession.  If  the  mortgage  had  been  by 
demise  or  by  deposit,  instead  of  by  assignment,  no  question  could 
have  arisen ;  and  how  can  the  accidental  circumstance  that  the 
term  is  merged  at  law  make  any  difference  ?  The  testator  simply 
intended  to  give  what  was  freehold,  and  the  mortgage  debt  is  no 
part  of  the  freehold.  The  limitations  of  the  devised  property  are 
quite  inconsistent  with  an  intention  to  pass  the  mortgage  debt,  for 
there  is  no  provision  as  to  what  is  to  be  done  with  the  debt  when 
received ;  but  if  the  mortgage  debt  is  treated  as  being  part  of  the 
testator's  personal  estate,  it  will  be  invested  in  accordance  with  the 
directions  he  has  given. 

As  to  the  cases  cited  on  the  other  side,  Woodhouse  v.  Meredith 

(1)  1  Mer.  450.         (2)  1  Y.  &  C.  Ch.  580,  (3)  2  De  G.  &  Sm.  722. 
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simply  decides  that  if  a  testator  devises  specifically  certain  houses,      m.  R. 
and  describes  them  as  freehold,  and  his  only  interest  in  these  1871 
houses  is  as  mortgagee,  such  interest  will  pass,  because  there  is  bowen 
nothing  else  to  which  the  words  of  the  will  can  apply.    Drant  v. 
Vause  (1)  and  Emuss  v.  Smith  (2)  have  no  application. 

The  cases  of  Moor  v.  Baisbech  (3)  and  Elliott  v.  Fisher  (4)  support 
our  contention. 

.  Mr.  Everitt,  for  the  trustees. 
Mr.  Simjoson,  in  reply  : — 

The  only  argument  on  the  other  side  is,  that  the  mortgage  debt 
is,  or  may  become,  personal  estate ;  and  that  is  answered  by  the 
cases  of  Drant  v.  Vause  and  Emuss  v.  Smith. 


March  13.    Loed  Komilly,  M.R.  : — 

The  question  in  this  cause  is,  what  passed  under  a  devise  in 
these  words :  "  I  direct  that  my  trustees  shall  be  seised  and  pos- 
sessed of  my  freehold  houses,  Nos.  5,  6,  7,  and  8,  Stock  Street, 
upon  trust."  That  is  all  I  think  it  necessary  to  read.  The  interest 
of  the  testator  in  these  four  houses  was  this :  Before  February, 
1855,  he  was  owner  in  fee  simple  of  four  plots  of  land  in  Stock 
Street,  and  in  February,  1855,  he  granted  a  lease  of  the  four  plots 
of  land  to  a  person  of  the  name  of  Thurshy  for  ninety  years,  at  a 
ground-rent  of  £16  per  annum ;  and  on  the  next  day  he  took  an 
assignment  of  this  lease  to  secure  money  already  advanced,  and  to 
be  advanced  by  him,  to  be  laid  out  in  building  houses  on  these  four 
plots.  This  was  done  ;  and  the  testator,  at  his  death,  was  in  pos- 
session of  those  four  houses,  the  rent  of  which  was  £75  per  annum, 
so  that  there  had  been  an  increase  in  the  value  of  the  property  of 
£59  per  annum  by  reason  of  this  money  having  been  laid  out. 

Now,  in  consequence  of  the  lease  being  assigned  to  secure  the 
advance,  and  the  testator  being  entitled  to  the  property  in  fee,  the 
term  merged  at  law  in  the  reversion  in  fee,  and  therefore  at  law  he 


(1)  1  Y.  &  C.  Ch.  580. 

(2)  2  De  G.  &  Sm.  722. 


(3)  12  Sim.  123. 

(4)  Ibid.  505. 
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M.  E.      was  the  owner  in  fee  simple  in  possession.    But  that  was  not  so  in 

1871      equity ;  and,  in  my  opinion,  this  case  must  be  treated  in  the  same 

BowEN     manner  as  if  there  were  no  merger  at  law.  If  the  mortgage  had  been 

_  made  by  underlease,  the  devise  would  not  have  passed  the  under- 
Bablow.  ... 
  lease ;  and  although  it  is  said,  no  doubt,  a  devise  of  Whiteacre 

carries  all  the  interest  which  the  testator  has  in  Whiteacre,  which 
in  one  sense  is  true,  yet  these  are  questions  merely  of  intention,  to 
be  discovered  from  the  will  itself  Suppose  this  case  were  to  occur  : 
that  a  man,  the  owner  of  Whiteacre,  subject  to  a  farming  lease  to  A., 
lends  A.  £500  on  the  security  of  the  lease  by  means  of  the  deposit 
of  the  lease.  The  devise  of  Whiteacre  would  not  carry  the  £500  ; 
and,  in  my  opinion,  it  makes  no  difference  whether  this  is  done  by 
an  assignment  or  whether  it  is  done  by  underlease.  The  intention 
of  the  parties  is  exactly  the  same,  and  no  alteration  in  the  inten- 
tion of  the  testator  can  be  presumed  from  the  fact  of  his  securing 
his  debt  by  assignment  instead  of  by  underlease.  There  is  a  sum 
of  £500  which  he  has  lent  upon  the  security  of  the  interest  which 
another  person  had  in  this  property.  That  is  not  included  in  this 
devise.  In  point  of  fact  the  property,  in  equity,  in  the  lease  which 
he  has  granted  still  remains  in  the  person  to  whom  it  was  granted ; 
it  is  his  property,  and  he  may  redeem  it  at  any  time  on  paying 
the  £500.  It  is  not  as  if  the  testator  had  bought  it  out  and  out, 
which  would  have  been  a  very  different  thing.  If  he  had  given 
a  sum  of  money  for  the  assignment  of  the  lease,  or  taken  an  abso- 
lute assignment  of  the  lease  for  valuable  consideration,  which  was 
not  to  be  repaid  to  him,  that  would  have  vested  the  whole  in  him 
in  equity  as  well  as  at  law  ;  but  this  is  nothing  more  than  a  security 
for  £500  on  the  property  of  a  stranger  to  whom  the  money  is  lent. 

I  do  not  perceive  that  the  cases  which  have  been  cited  assist  the 
matter  at  all.  In  the  case  of  Woodhouse  v.  Meredith  (1)  there  was 
nothing  else  to  which  the  devise  could  apply ;  the  consequence  of 
which  was  that  it  was  necessarily  included.  The  cases  of  Emuss  v. 
Smith  (2)  and  Drant  v.  Vause  (3)  were  also  cited  to  me.  The  case 
of  Brant  v.  Vause  was  this  :  the  devise  was  effectual,  although  the 
property  had  been  converted  into  personalty  by  a  person  who  had 
an  option  to  convert  it,  and  who  exercised  the  option.  Although 

(1)  1  Mer.  451.  (2)  2  De  G.  &  Sm.  722. 

(3)  1  Y.  &  C.  Ch.  580. 


VOL.  XI.] 


EQUITY  CASES. 


459 


that  altered  the  character  of  the  property,  it  did  not  alter  the      M.  E. 
intention  of  the  testator.    I  am  of  opinion,  with  regard  to  the  1871 
devise  of  these  four  houses.,  that  the  testator's  interest  in  the  lease  Bowen 
did  not  pass,  except  so  far  as  regards  the  legal  estate  in  the  lease,  baelow 

That  no  doubt  did  pass  ;  and,  accordingly,  if  that  question  were   

to  arise  at  law,  I  am  of  opinion  it  must  be  considered  that  the  term 
has  merged  in  the  reversion  so  far  as  the  legal  estate  is  concerned. 
I  am  of  opinion  that  the  whole  of  the  property  is  vested  in  Catherine 
Louisa  Bowen  and  her  children,  subject  to,  and  not  carrying  with 
it,  the  £500,  which  belongs  to  the  personal  estate  of  the  testator, 
and  of  which  his  representatives  are  entitled  to  enforce  payment. 

Solicitors :  Messrs.  Herbert  Lloyd  &  Lane  ;  Mr.  E.  H.  Barlee. 


MENZIES  V.  LIGIHTFOOT. 

Mortgagor  and  Mortgagee — Priority — Mortgage  to  secure  further  Advances — 

Charge  subject  to  prior  Security — Advances  hy  first  Mortgagee  after  Notice  of  March  16,  17, 
Charge — Publican,  Brewer,  and  Distiller —  Custom  of  Trade. 

The  lessee  of  a  public-house  in  Loudon  executed  at  the  public-house,  and 
at  the  time  of  entering  into  possession  thereof,  a  mortgage  of  his  lease  in  favour 
of  the  brewer  by  whom  the  house  was  supplied  with  beer,  to  secure  a  sum 
already  advanced,  and  future  advances  not  to  exceed  in  the  whole  a  given 
sum.  At  the  same  time  and  place  he  charged  the  lease,  "subject  to  the 
security  already  given"  to  the  brewer,  with  the  repayment  to  the  distiller 
who  supplied  the  house  with  spirits  of  an  advance  made  by  him.  The 
mortgage  and  charge  were  both  executed  in  the  presence  of  the  solicitors  of 
the  brewer  and  distiller,  and  the  latter  there  and  then  gave  to  the  former  a 
formal  notice  of  the  charge  in  favour  of  his  client.  Afterwards  the  publican 
became  indebted  to  the  brewer  for  the  price  of  beer  supplied  to  the  house. 

The  lease  having  been  sold  by  the  brewer  under  a  power  of  sale  in  his 
mortgage : — 

Eeld,  that,  in  the  absence  of  any  express  agreement,  the  distiller  was  entitled 
to  be  repaid  his  advance  out  of  the  purchase-money  in  priority  to  the  debt 
which  had  been  incurred  to  the  brewer  subsequently  to  the  time  when  notice 
was  given  to  him  of  the  distiller's  charge ;  and  that  this  priority  was  not 
affected  by  a  custom  of  trade  alleged  to  exist  between  publicans,  brewers,  and 
distillers  in  London, 

By  an  indenture  dated  the  24th  of  May,  1867,  a  leasehold  public- 
house,  called  the  Five  InJc  Horns,  situate  in  Bethnal  Green,  was 
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M.  R.      assigned  to  Walter  Hall  for  the  then  residue  of  a  term  of  twenty- 

1871       one  years,  from  the  24th  of  June,  1864. 
MmziEs  another  indenture,  dated  the  same  24th  of  May,  1867,  after 

jiGHTFooT   reciting,  amongst  other  things,  that  the  Defendant  Frederic  James 

  Lightfoot  had,  at  the  request  of  Walter  Hall,  agreed  to  lend  and 

advance  him  the  sum  of  £1250  upon  having  the  repayment  thereof 
secured,  together  with  any  sum  or  sums  of  money  in  which  Hall 
might  at  any  time  thereafter  become  indebted  to  Lightfoot,  for 
moneys  advanced,  book  debts  or  otherwise  howsoever,  with  interest, 
it  was  witnessed  that  Hall  assigned  the  public-house  to  Lightfoot 
for  the  residue  of  the  term,  subject  to  a  proviso  for  redemption 
on  payment  by  Hall  of  the  sum  of  £1250,  "  together  with  any 
such  further  sum  or  sums  as  aforesaid,"  and  interest  thereon.  The 
deed  contained  the  usual  covenants  for  payment  of  £1250,  further 
advances  and  interest,  and  also  a  power  of  sale  ;  and  it  was 
provided  that  the  total  principal  sum  to  be  ultimately  recoverable 
under  and  by  virtue  of  the  indenture  should  not,  with  the  sum  of 
£1250,  exceed  the  sum  of  £1500. 

By  a  memorandum  in  writing,  also  dated  the  same  day,  Hall 
charged  the  public-house,  and  his  estate  and  interest  therein,  with 
payment  to  the  Plaintiffs  of  the  sum  of  £200  and  interest  thereon, 
and  all  other  sums  in  which  he  then  was  or  should  thereafter 
become  indebted  to  the  Plaintiffs,  "subject  only  to  the  security  on 
the  premises  already  given  "  by  him  to  the  Defendant  Lightfoot ; 
and  he  agreed,  on  demand,  to  execute  a  mortgage  of  the  premises 
to  the  Plaintiffs,  or  to  whom  they  might  appoint,  "subject  as 
aforesaid." 

The  Defendant  Lightfoot  was  a  brewer  in  London,  and  supplied 
the  public-house  with  malt  liquor ;  the  Plaintiffs  were  distillers, 
also  in  London,  and  they  supplied  the  public-house  with  spirits. 
The  24th  of  May,  1867,  was  the  day  on  which  Walter  Hall  entered 
into  occupation  of  the  public-house ;  and  the  mortgage  and  memo- 
randum of  charge  were  executed  there  on  that  day,  in  the  pre- 
sence of  the  solicitors  both  of  the  Plaintiffs  and  the  Defendant. 
Formal  notice  of  the  charge  in  favour  of  the  Plaintiffs  was  given 
by  the  Plaintiffs'  solicitor  to  the  Defendant's  solicitor  at  the  time 
of  the  execution  thereof. 

On  the  11th  of  December,  1867,  the  Defendant  Lightfoot  sold 
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the  public-house  under  the  power  of  sale  contained  in  the  mortgage,  M.  B. 
and  claimed  to  retain  out  of  the  proceeds,  in  satisfaction  of  the  1871 
debt  thereby  secured,  a  sum  of  £1419  8s.  9d.    This  sum  included  Menzies 

a  book  debt  of  £56  8s.  llc^.  in  respect  of  supplies  of  beer  to  Hall,  r  ^' 

^  LiGHTFOOT. 

The  object  of  the  suit  was  to  determine  whether  the  Defendant  • — 
was  entitled  to  retain  this  sum  of  £56  8s.  11c?.  out  of  the  proceeds 
of  sale  in  priority  to  the  Plaintiffs'  charge  of  £200. 

The  Plaintiffs  contended  that  the  Defendant  was  not  so  entitled, 
inasmuch  as  the  debt  was  incurred  after  notice  of  this  charge  had 
been  given.  The  Defendant,  on  the  other  hand,  insisted  on  his 
right  to  retain  the  sum  in  question,  first,  by  reason  of  an  under- 
standing or  agreement  between  the  Plaintiffs  and  himself,  entitling 
him  to  hold  his  security  for  further  advances  or  supplies  of  goods 
to  Hall  in  priority  to  the  charge  of  the  Plaintiffs,  and  after  notice 
thereof — a  contention  which,  in  the  opinion  of  the  Court,  was  not 
founded  in  fact;  and  secondly,  by  virtue  of  a  custom  or, usage  in 
trade,  which  was  thus  alleged  in  the  Defendant's  answer :  "  I  say 
that  it  is  the  invariable  custom  or  usage  in  trade,  in  the  city  of 
London  and  county  of  Middlesex,  on  the  change  or  transfer  of  a 
public-house  to  a  new  tenant,  and  also  on  the  first  letting  of  a 
public-house  to  a  publican,  that  the  publican  should  give  to  the 
brewers  by  whom  the  house  is  supplied  with  malt  liquors  a  first 
mortgage  for  the  amount  of  the  loan  made  by  such  brewers  to  him, 
and  to  secure  the  book  debt  to  become  due  from  the  said  publican 
to  the  brewers,  the  further  advances  or  book  debt  being  limited  to 
a  particular  sum ;  and  that  at  the  same  time,  and  as  part  of  the 
same  transaction,  the  publican  should  give  to  the  distillers  a  security 
on  the  equity  of  redemption  for  the  amount  of  the  loan  (if  any) 
made  by  the  said  distillers  to  the  publican,  and  for  the  book  debt 
to  become  due  from  the  publican  to  such  distillers.  On  all  such 
occasions  it  is  the  custom  of  the  distillers  to  serve  a  formal  notice 
of  their  second  charge  on  the  brewers  who  held  the  first  mortgage, 
and  I  believe  that  such  formal  notice  is  given  with  the  view  of 
avoiding  any  question  that  might  otherwise  arise  between  the 
distillers  and  any  subsequent  or  other  mortgagee  of  the  equity  of 
redemption ;  and  I  say  positively  that  such  formal  notice  is  never 
given  with  the  intention  of  putting  a  stop  to  further  supplies  of 
malt  liquor  on  credit  being  made  to  the  publican.   On  the  contrary, 
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M.  B.      the  object  of  the  first  mortgage  being  made  to  cover  future  book 
1871       debts  or  advances  is,  that  such  supplies  shall  be  made  on  credit." 
Menzies  Plaintiffs  contested  the  existence  and  validity  of  the  alleged 

^-        custom,  and  a  great  mass  of  evidence  with  reference  thereto  was 

  adduced  on  both  sides.    It  appeared  that  the  memorandum  of 

charge  given  to  London  distillers  by  publicans  was  in  nearly  all 
cases  identical  in  form  with  that  in  the  present  case ;  but  in  one 
instance  the  charge  was  expressed  to  be  "  subject  and  without 
prejudice  to  all  principal  money  now  due  from  me  to  Messrs. 

 of  ,  brewers,  and  interest  thereon, 

and  to  such  sum  as  I  may  hereafter  owe  them  for  goods  sold  and 
delivered,  or  otherwise,  not  exceeding,  with  the  sum  of  £  ,  the 
sum  of  £       ,  and  as  security  for  which  they  now  hold  the  deeds." 

It  also  appeared  that,  where  the  first  mortgage  was  made  in 
favour  of  a  firm  which  brewed  porter  only,  there  were  in  some 
instances  as  many  as  four  mortgages  on  the  public-house:  the 
first  being  in  favour  of  the  porter  brewers,  the  second  in  favour  of 
the  distiller,  the  third  in  favour  of  the  ale  brewer,  and  the  fourth 
in  favour  of  the  foreign  wine  merchant. 

Mr.  Jessel,  Q.C.,  and  Mr.  Everitf,  for  the  Plaintiffs,  relied  on 
HopMnson  v.  Bolt  (1)  and  Daun  v.  City  of  London  Brewery  Com- 
pany (2). 

Mr.  Soutligate,  Q.C.,  and  Mr.  W.  W.  Karslahe,  for  the  Defendants : — 

Neither  of  the  cases  cited  governs  the  present.  In  both  the 
second  mortgage  was  made  many  years  subsequently  to  the  first ; 
here  both  mortgages  were  made  simultaneously,  and  formed  part 
of  the  same  transaction.  In  noj)k{nson  v.  Bolt,  Lord  Chelmsford 
says  (3) :  "  I  admit  that  special  circumstances  may  vary  the  rights 
of  the  parties."  In  Daun  v.  City  of  London  Brewery  Company,  Yice- 
Chancellor  James  says  (4) :  "  One  can  easily  understand,  if  the 
brewer  and  distiller  are  both  present  at  the  time  and  both  take 
their  securities  at  the  same  moment,  if  in  the  presence  of  the 
distiller  the  brewer  takes  the  security  to  cover  further  advances,  a 
very  different  consideration — at  all  events  a  moral,  if  not  a  legal  or 


(1)  9  H.  L.  C.  514. 

(2)  Law  Eep.  8  Eq.  155. 


(3)  9  H.  L.  C.  554. 

(4)  Law  Eep,  8  Eq.  163. 
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an  equitable  consideration — would  arise  to  prevent  the  distiller      M.  R. 
from  afterwards  questioning  the  validity  of  such  security  as  to  1871 
future  advances."    These  observations  apply  to  the  present  case.  Menzies 
The  theory  of  these  two  decisions  is  this,  that  if  a  mortgagor  sells  lkj^tfoot 

his  equity  of  redemption,  and  the  purchaser  gives  notice  to  the   

mortgagee,  and  the  latter  then  sells  the  property,  it  would  be  a 
fraud  on  the  purchaser  to  allow  the  mortgagee  to  retain  out  of 
the  purchase-money  any  greater  sum  than  was  due  to  him  at  the 
time  of  the  notice :  and  a  second  mortgagee  is  a  purchaser  pro 
tanto:  Shaw  v.  Neale  (1).  That  theory  applies  here  in  favour 
of  the  first  mortgagee.  It  would  be  a  fraud  on  the  first  mortgagee 
to  allow  the  second  mortgagee  to  set  up  his  advance  in  priority 
to  sums  due  to  the  first  mortgagee  for  beer  supplied  to  the  public- 
house,  a  supply  which  is  essential  to  the  carrying  on  of  the  publican's 
trade;  for  it  is  plain,  upon  the  evidence,  that  a  public-house  in 
which  no  beer  was  sold  would  soon  be  closed.  The  fact  also  shews 
the  reasonableness  of  the  alleged  custom,  which  is  not  a  custom  like 
gavelkind  or  borough  English,  but  in  the  nature  of  a  usage  of  trade, 
or  of  a  custom  of  a  county  with  reference  to  farming.  There  can 
be  no  more  difficulty  in  ascertaining  the  limits  of  such  a  custom 
than  in  ascertaining  those  of  the  Liverpool  cotton  market,  which 
have  been  repeatedly  recognised  in  Courts  of  Law.  It  is  well 
settled  that  parol  evidence  of  such  customs  is  admissible  for  the 
purpose  of  construing  written  agreements  ;  and,  as  observed  by 
Parhey  B.,  in  HuUon  v.  Warren  (2),  "  this  has  been  done  upon  the 
principle  of  presumption,  that  in  sach  transactions  the  parties  did 
not  mean  to  express  in  writing  the  whole  of  the  contract  by  which 
they  intended  to  be  bound,  but  a  contract  with  reference  to  those 
known  usages :"  Smith  v.  Wilson  (3)  ;  Bayliffe  v.  Butter  worth  (4) ; 
Cutlibert  v.  Gumming  (5) ;  Graves  v.  Legg  (6) ;  Humfrey  v. 
Dale  (7), 

If  the  Plaintiffs  succeed  in  their  contention,  it  will  become 
impossible  to  carry  on  business.  How  will  it  be  possible,  for 
example,  to  ascertain  the  priorities  of  four  different  mortgagees, 

(1)  6  H.  L.  C.  581.  (4)  1  Ex.  425,  429. 

(2)  1  M.  &  W.  466,  475.  (5)  11  Ibid.  405. 

(3)  3  B.  &  Ad.  728.  (6)  2  H.  &  N.  210. 

(7)  7  E.  &  B.  266. 
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M.  B.      who  from  time  to  time  make  advances  and  give  notice  of  having 
1871      done  so  ? 
Menzies 

LiGHTEOOT.  LOED  KOMILLT,  M.E. 

~~~  I  will  now  state  what  at  present  I  take  to  be  the  right  view  of 

the  case. 

There  are  two  questions  in  this  case  :  one  is  the  construction  of 
the  documents  themselves,  and  the  other  is  the  question  of  the 
custom  of  the  trade.  It  is  first  important  to  look  at  the  documents 
without  any  reference  to  the  custom  of  the  trade.  Supposing  an 
ordinary  advance  to  have  been  made  by  one  person  to  another, 
and  then  an  advance  by  a  third  person  subject  to  the  first,  and 
the  person  who  makes  the  second  advance  to  have  given  notice  to 
the  person  who  made  the  first,  such  transactions  might  take  place 
at  different  periods  of  time,  or  they  might  take  place  at  the  same 
moment  on  the  same  day.  It  is  desirable  in  this  case  to  consider 
the  matter  on  both  suppositions.  First,  suppose  that  the  publican 
executes  a  deed  by  which  he  charges  the  property  for  £1250, 
together  with  any  further  sum  or  sums  of  money  for  which  he 
might  at  any  time  become  indebted,  not  exceeding  £1500 ;  and 
that  afterwards,  on  another  day,  he  gives  another  charge  to 
another  person  for  £200,  and  further  advances,  and  says  it  is  sub- 
ject to  the  prior  security ;  and  thereupon  the  person  who  has  got 
the  second  charge  informs  the  person  who  has  got  the  first  charge 
that  he  has  made  this  advance ;  and  that  person  who  made  the 
first  advance  afterwards  made  further  advances,  can  he  claim 
priority  in  respect  of  such  subsequent  advances  made  since  the 
receipt  of  such  notice  ? 

It  is  quite  settled  that,  if  there  is  no  limit  to  the  amount  of  the 
further  advances  to  be  made  under  the  first  mortgage,  subject  to 
which  the  second  is  given,  then  notice  to  the  first  mortgagee  pre- 
vents him  from  advancing  any  further  money  in  respect  of  which 
he  can  have  priority  over  the  second  mortgagee.  Such  were  pre- 
cisely the  facts  in  the  case  of  Gordon  v.  Graham  (1).  A.  mortgaged 
to  B.  for  a  term  of  years,  to  secure  a  sum  of  money  already  lent 
to  A.,  and  also  such  other  sums  as  should  thereafter  be  lent  or 


(1)  2  Eq.  Cas.  Abr.  18, 
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advanced.    A.  made  a  second  mortgage  to  G.  for  a  certain  sum,     M.  R. 
with  notice  of  the  first  mortgage,  and  then  the  first  mortgagee,  1871 
having  received  notice  of  tlie  second  mortgage,  lent  a  further  sum  menzies 
to  A.    Lord  Cow^er  held,  that  in  that  case  G.  could  not  redeem  ^  j^Jr^'-^Qo^ 

without  paying  the  whole  of  the  further  advances,  as  well  as  the   

original  sum.  That  decision  was  overruled  by  the  House  of  Lords 
in  Shatv  v.  Neale  (1)  and  Soplcinson  v.  Holt  (2),  and  cannot  now 
be  held  to  be  law. 

Eo^Jcinson  v.  Bolt  was  the  case  of  a  banker  who  took  a  security 
for  the  balance  of  a  mortgagor's  account  limited  to  £20,000.  It 
was  held  that,  as  soon  as  notice  was  given  of  a  subsequent  mort- 
gage, the  banker  could  not  get  priority  for  any  further  advances 
that  he  made.  That  authority,  therefore,  establishes  that  the 
mere  fact  of  having  specified  in  the  first  mortgage,  as  has  been 
done  here,  that  the  further  advances  are  not  to  exceed  a  fixed 
sum,  does  not  in  the  slightest  degree  vary  the  rule.  If  this  were 
a  case  between  a  banker  and  his  customer,  the  fact  of  saying 
that  the  security  is  for  £1250,  and  further  advances  not  exceeding 
£250  (book  debts  being,  in  my  view,  exactly  the  same  as  further 
advances),  this  circumstance  would  not  in  any  way  affect  the  second 
mortgagee,  who  had  given  notice  of  his  charge  to  the  first 
mortgagee ;  and  I  do  not  consider  that  there  is  any  distinction 
in  this  case.  The  fact  is,  that  the  limit  is  put  in  for  the  benefit 
of  the  mortgagor,  in  order  to  enable  him  to  shew  that,  whatever 
further  advances  have  been  made,  they  cannot  have  exceeded 
£1500,  so  that  if  the  property  is  worth  more  than  the  accumulated 
sum,  more  money  may  safely  be  advanced  upon  it.  The  question 
might  be  varied,  or  rather  be  prevented  from  arising,  if  the  charge 
was  given  to  the  distiller  in  the  form  mentioned  by  one  of  the 
witnesses  in  this  case ;  that  is,  if  the  second  charge  were  made, 
not  "subject  to  the  security"  merely  (because  everybody  who 
has  notice  of  a  mortgage  deed  knows  that  it  is  subject  to  the 
security  created  by  that  deed),  but  if  it  were  made  subject 
and  without  prejudice  to  all  principal  money  now  due  to  the 
brewers,  and  to  such  sum  as  I  may  hereafter  owe  them  for 
goods  sold  and  delivered,  not  exceeding,  with  the  sum  of  £1250, 


(1)  6  II.  L.  C.  581,  (2)  9  H.  L.  C.  014. 

Vol,  XT.  2  0  2 
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M.  E.      tlie  sum  of  £1500."  If  that  had  been  the  form  of  the  charge  given 
1871       to  the  Plaintiffs  in  this  case,  they  would  have  taken  it  subject  to 
Menzies  £1500,  and  it  woiild  not  matter  when  the  advance  was  made, 

LiGHTFooT   ^^^^  amount  having  been  expressly  stated  as  the  limit,  subject 

  to  which  the  second  mortgagees  take  their  charge.    It  is  true 

that  the  security  was  for  future  advances ;"  but  the  cases  have 
determined  that,  unless  you  not  only  specify  the  amount  of  the 
further  advance,  but  also  unless  you  say  that  you  take  your  charge 
subject  to  that  particular  amount,  the  first  mortgagee  is  only 
entitled  to  priority  for  the  money  advanced  by  him  before  notice 
of  the  charge  was  given.  I  cannot  conceive  a  more  serious  state 
of  circumstances  than  would  arise  if  that  doctrine  were  to  be 
overruled ;  because,  as  was  well  pointed  out  by  Lord  Chelmsford, 
nobody  could  ever  advance  any  money  at  all,  or  ever  could  get  any 
advance  on  any  security  at  all,  where  further  advances  of  indefinite 
amount  might  be  made. 

Such,  then,  is  the  law  where  the  advances  are  made  on  different 
days.  The  next  question  is,  whether,  if  in  that  state  of  things 
such  is  the  proper  construction  of  these  documents,  this  con- 
struction is  affected  by  the  circumstance  that  the  transactions 
took  place  simultaneously.  It  does  not  appear  to  me  that  it  is 
in  the  slightest  degree  affected  by  that  circumstance.  It  is 
admitted  that  the  charge  is  subject  to  the  prior  security.  Every- 
body who  has  notice  of  that  security  advances  his  money  sub- 
ject to  that  security.  The  question  is,  what  is  the  meaning  of 
the  words  "  that  security  ?"  It  is  a  security  to  secure  £1250  and 
future  advances,  but  you  stop  those  future  advances  the  moment 
you  give  notice  that  you  have  advanced  your  money,  unless  the 
mortgagor  has  expressly  stipulated  that  you  shall  allow  the  first 
mortgagee  to  have  a  charge  to  the  extent  of  the  advances.  That 
is  the  law  as  laid  down  by  the  House  of  Lords.  Does  it  make 
any  difference  that  the  second  charge  is  made  at  the  same  moment 
with  the  mortgage  ?  Supposing  there  is  a  day  between,  or  sup- 
posing there  is  a  year  between,  how  does  that  affect  it  at  all  ? 
It  is  subject  to  the  prior  charge,  which  he  knows  of ;  and  the  true 
construction  of  which  is  that  you  stop  the  further  charges  the 
moment  you  give  notice  of  your  advance, 

I  do  not  think  that  in  this  instance  there  is  any  evidence  of  any 
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imderstaildmg  or  agreement  which  in  the  slightest  degree  affects      M.  R. 


Then  it  is  said  that  if  this  be  so  decided  the  result  will  be,  that  Menzie^ 
it  will  be  totally  impossible  to  carry  on  the  business  of  a  brewer,  liqhtfooi 
But  why  cannot  they  take  care  that  such  a  form  is  used  as  is  in  — ~ 
the  memorandum  which  has  been  put  forward,  and  to  which  I  have 
already  referred  ?    It  is  admitted,  and  if  not  admitted  it  is  fully 
proved,  that  in  practice  the  brewers  have  the  first  charge,  and  that 
the  distillers  have  the  second  charge,  but  the  extent  of  the  brewers' 
first  charge  ought  to  be  limited  to  an  amount  to  be  specified  in 
the  document  by  which  the  distillers'  charge  is  created. 

I  come  now  to  consider  the  question  of  custom,  that  is,  whether 
this  matter  is  varied  by  the  fact  that  it  is  a  transaction  between  a 
a  brewer  and  a  distiller,  and  in  which  case  it  is  urged  that  the 
question  of  custom  and  usage  is  material,  and  ought  to  be  taken 
into  consideration.  Custom  no  doubt  can  give  a  particular  mean- 
ing to  a  particular  word,  of  which  many  instances  are  given  in  the 
case  of  Lady  Hewleys  Charity  in  the  House  of  Lords.  But  how 
can  the  custom  alter  the  construction  of  a  written  instrument? 
Where  a  written  instrument  is  silent,  the  custom  is  of  the  greatest 
importance,  unquestionably.  If  two  instruments  had  been  given, 
and  a  charge  for  £1250  in  favour  of  Messrs.  Lightfoot,  and  a  charge 
of  £200  in  favour  of  the  Plaintiffs,  and  these  had  been  given 
without  saying  a  word  as  to  which  was  to  have  the  priority,  and 
both  were  signed,  sealed,  and  delivered  at  the  same  moment,  then 
unquestionably  the  evidence  of  custom  would  have  been  most 
material  to  shew  that  the  brewer  always  had  priority,  and  that 
the  distiller  always  came  second.  But  the  only  custom  which 
could  be  made  to  assist  the  Defendants  in  any  way  would  be  a 
custom  which  established  that  the  brewer  is  entitled  to  have 
priority  over  the  distiller  for  all  advances  whenever  made  by  the 
brewer  ;  and  if  this  were  so,  all  the  future  advances  made  by  the 
brewer  would  have  to  be  paid  before  the  distiller  was  paid  at  all. 
That  argument  has  been  completely  destroyed  by  the  case  of  Baun 
V.  City  of  London  Brewery  Company  (1),  which  came  before  the 
Lord  Justice  James.  It  is  true  that  the  Lord  Justice  makes  an 
observation  w^hich  has  been  very  much  dwelt  upon  by  Mr,  South- 


the  question. 


1871 


(1)  Law  Rep.  8  Eq.  155. 
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M.  E.  gaie ;  but  I  take  it  tlie  Lord  Justice  did  not  mean  to  express  that, 

1871  wherever  the  transactions  were  simultaneous,  the  brewer  would 

Menzie^  necessarily  obtain  a  right  to  do  that  which  otherwise  by  law  he 

^-  could  not  do  without  a  special  contract  for  the  purpose.  Unques- 

^TGHTFOOT.  .  JT      r  T. 

  tionably,  if  there  was  a  contract  for  the  purpose,  he  would  be 

entitled  to  priority ;  but  if  there  is  merely  an  ordinary  mortgage, 
such  as  a  banker  takes,  and  a  second  mortgage  of  a  similar  descrip- 
tion subject  to  it,  then  I  am  of  opinion  that  the  ordinary  law  must 
govern  the  rights  of  the  parties,  and  that  no  custom  can  regulate 
the  subject. 

Now  all  that  the  evidence  appears  to  establish  is  this,  that  it  is 
the  custom,  wherever  there  are  two  charges,  that  the  brewer  has 
priority  in  respect  of  his  charge  over  the  charge  of  the  distillers. 
Supposing,  however,  they  stipulated  to  the  contrary,  would  the 
custom  overrule  them  ?  Here  is  an  express  law  applying  to  docu- 
ments of  this  description,  which  the  custom  cannot  vary  and  cannot 
alter.  My  opinion,  therefore,  is,  that  upon  the  state  of  this  case  as 
it  stands  at  present,  the  Plaintiff  is  entitled  to  recover ;  but  as  this 
is  a  matter  of  great  importance,  and  as  there  is  a  great  deal  of 
evidence  given  in  this  case,  though  I  was  desirous  to  state  what  my 
first  impressions  were,  I  do  not  intend  my  judgment  to  be  final 
until  I  have  had  the  opportunity  of  reading  over  the  whole  of  the 
evidence  on  the  subject. 


March  20.   Loed  Eomilly,  M.R. 

I  have  looked  over  this  case  very  carefully,  but  I  see  no  reason 
to  alter  the  view  I  expressed  about  it,  which  I  will  shortly  repeat. 

The  evidence  as  to  custom  has  really  nothing  whatever  to  do 
with  the  case.  The  distiller  took  a  mortgage  subject  to  the 
security  previously  given  to  the  brewer.  The  security  to  the  brewer 
is  a  security  for  £1250  and  future  advances;  but  it  is  decided  by 
Eo^Mnson  v.  Bolt  (1),  and  in  all  the  late  cases,  that  the  effect  is  the 
same  as  if  they  had  said  "  subject  to  the  security  as  it  stands  at  the 
moment that  is,  to  the  amount  of  money  now  due  on  the  security. 
If  the  parties  wish  to  escape  from  this,  they  must  take  the  charge 

(1)  9  H.  L.  0,  514. 
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in  the  form  to  which  I  referred  on  the  former  occasion;  that  is,  M.B. 
they  must  say,  "  subject  and  Avithout  prejudice  to  the  principal  1871 
moneys  now  due  from  me,  and  to  such  sums  as  I  may  hereafter  menzies 
owe,  not  exceeding  the  sum  of  so-and-so."  Then,  if  the  second 
mortgage  be  taken  subject  to  that,  that  is  the  contract  between 
the  parties  ;  but  if  it  is  taken  subject  to  the  security  then  existing 
it  means  the  money  then  actually  due  on  that  security,  and  no 
more.  So  far  from  seeing  that  this  will  in  the  slightest  degree 
affect  the  whole  course  of  business  between  brewers  and  distillers, 
it  will  do  nothing  more  than  this — it  will  compel  them  to  express 
distinctly  what  they  mean.  If  they  choose  to  do  it,  they  may  say 
that  the  charge  is  subject  to  the  money  now  due,  and  also  subject 
to  all  future  sums  which  shall  become  due  under  the  previous 
security ;  but  if  they  mean  that,  they  must  express  it  plainly. 
Here  the  charge  was  simply  made  subject  to  the  previous  security, 
that  is,  subject  to  the  money  then  due  on  the  security,  which  was 
£1250.  I  think  that  EojoJdnson  v.  RoU  (1)  strictly  applies,  and 
the  evidence  of  custom,  even  if  it  were  uniform,  which  it  is  not,  is 
merely  evidence  of  custom  to  give  to  a  written  document  a  mean- 
ing other  than  that  afSxed  to  it  by  the  decision  of  the  House  of 
Lords. 

I  agree,  therefore,  in  all-  respects  with  the  contention  of  the 
Plaintiffs,  and  they  must  have  a  decree  accordingly. 

Solicitors :  IMessrs.  Minet,  Smith,  &  Harvie ;  Messrs.  Bridges, 
Sawtell,  d;  Co. 

(1)  9  H.  L.  C.  514. 
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M.  R.  SANGEE  V.  SANGEK. 

1871 

Judgment  Debt — Married  Woman — Deht  incurred  hefore  Marriage — Separate 
April  24.  Estate — Restraint  on  Anticipation — Charging  Order — 3  &  4  Vict.  c.  82,  s.  1 — ■ 
  Married  Women's  Propertij  Act,  1870  (33  &  U  Vict,  c.  93),  s.  12. 

Section  12  of  the  Married  Women's  Property  Act,  1870,  extends  to  pro- 
perty settled  to  the  separate  use  of  a  married  woman  without  power  of 
anticipation. 

After  the  passing  of  the  Married  Womeoi's  Property  Act,  1870,  and  on  the 
same  day  on  which  a  marriage  took  place,  but  subsequently  thereto,  judg- 
ment was  entered  up  against  the  wife  for  a  debt  incurred  previously  to  the 
marriage.  The  judgment  creditors  subsequently  obtained  a  charging  order 
on  the  wife's  interest  in  a  fund  in  Court,  to  the  income  of  which  the  wife 
was  entitled,  for  her  separate  use,  without  power  of  anticipation  : — ,  * 

Held,  that  the  charging  order  constituted  a  valid  incumbrance  on  the 
fund. 

This  was  a  Petition  for  a  stop  order. 

William  Sanger,  by  his  will,  gave  to  his  wife  Jane  Sanger 
during  her  life  an  annuity  of  £300  a  year,  for  her  separate  use, 
without  power  of  anticipation. 

The  testator  died  in  1857.  This  suit  was  afterwards  instituted 
for  the  administration  of  his  estate,  and,  under  orders  of  the  Court, 
a  fund  had  been  set  apart  to  answer  the  annuity. 

The  Petitioners  had  brought  an  action  against  Jane  Sanger  to 
recover  a  debt  incurred  by  her  after  the  death  of  the  testator.  On 
the  19th  of  January,  1871,  judgment  was  entered  up  in  the  action 
for  £346  Os.  6d, 

On  the  same  19th  of  January,  but  earlier  in  the  day,  Jane 
Sanger  intermarried  with  William  Hutchinson.  No  settlement 
was  made  on  the  occasion  of  the  marriage. 

On  the  10th  of  March,  1871,  an  order  was  made  in  the  action 
by  Mr.  Justice  Lush,  charging  the  fund  in  Court,  which  had  beeu 
set  apart  to  answer  the  annuity,  with  £346  Os.  6d.,  and  interest  at 
4  per  cent,  from  the  19  th  of  January,  1871. 

The  Petitioners  now  asked  for  a  stop  order  on  the  same  fund. 

Sir  E.  Baggallaij,  Q.C.,  and  Mr.  W,  B.  Ellis,  for  the  Petitioners, 
referred  to  the  12th  section  of  the  Married  Women's  Pro;perty 
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Act,  1870,  which  enacts  as  follows:  "A  husband  shall  not  by 
reason  of  any  marriage  which  shall  take  place  after  this  Act  has 
come  into  operation,  be  liable  for  the  debts  of  his  wife  contracted 
before  marriage ;  but  the  wife  shall  be  liable  to  be  sued  for,  and 
any  property  belonging  to  her  for  her  separate  use  shall  be  liable 
to  satisfy,  such  debts  as  if  she  had  continued  unmarried," 

Mr.  Charles  Browne,  for  Hutchinson  and  his  wife : — 

Charging  orders  were  first  introduced  by  1  &  2  Yict.  c.  110,  s.  14. 
It  was  doubted  whether  the  words  of  that  enactment  were  sufficient 
to  cover  funds  standing  in  the  Court  of  Chancery,  or  to  reach  the 
interest  of  persons  entitled  to  dividends  only,  and  not  to  corpus. 
The  Act  3  &  4  Vict.  c.  82,  was  passed  to  remove  such  doubts,  and 
under  it  the  charging  order  in  question  has  been  made.  But 
sect.  1  of  that  Act  provides  that  no  such  order  ^'  shall  have  any 
greater  effect  than  if  such  debtor  had  charged  such  stocks,  funds, 
annuities,  or  shares,  or  the  interest,  dividends,  or  annual  produce 
thereof,  in  favour  of  the  judgment  creditor,  with  the  amount  of  the 
sum  to  be  mentioned  in  any  such  order."  Now,  upon  the  second 
marriage  of  Mrs.  Sanger,  the  restraint  on  anticipation  attached  itself 
to  this  fund  ;  consequently  she  could  not  have  affected  it  by  any 
charge ;  and  but  for  the  recent  Act,  a  charging  order  would  have 
had  no  effect  on  it.  It  is  submitted  that  the  Legislature,  in  passing 
the  Married  Women  s  Property  Act,  1870,  could  not  have  intended, 
without  express  words,  to  abolish  restraint  on  anticipation,  and 
that  sect.  12  extends  only  to  such  separate  estate  as  a  married 
W'Oman  can  dispose  of. 

But  if  this  be  not  so,  this  particular  remedy  belongs  only  to 
judgment  creditors ;  and  the  debt  in  question  did  not  become  a 
judgment  debt  of  the  wife  until  after  her  marriage  ;  consequently 
the  section  does  not  apply  at  all. 

Lord  Eomilly,  M.R.  :— 

I  am  against  the  Respondents  on  both  points. 

As  to  the  first,  I  am  quite  sure  that  the  question  did  not  escape 
the  attention  of  Parliament,  if  that  has  anything  to  do  with  the 
matter.  I  have  a  distinct  recollection  that  the  effect  of  this 
section  was  pointed  out  while  the  Act  was  under  discussion,  and  it 
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M.  R.      was  said,  and  very  forcibly,  that  as  the  liability  of  the  husband 
1871       was  taken  away,  it  was  only  just  that  the  liability  should  be 
Sanger     fastened  on  the  whole  property  of  the  wife.    At  all  events,  I  am 
Sanger  opinion  that,  on  the  true  construction  of  the  Act,  the  12th 

— =-      section  extends  to  property  of  a  married  woman  which  is  subject 
to  a  restraint  on  anticipation. 

Then,  as  to  the  other  point,  I  cannot  divide  a  day.  That  is  a 
principle  which  I  have  frequently  had  to  apply.  I  think  this  must 
be  treated  as  a  good  incumbrance  ;  and  the  result  is,  that  the  lady 
must  pay  the  debt  out  of  any  money  that  may  be  coming  to  her 
in  respect  of  this  annuity. 

Solicitors :  Messrs.  Lydall  dt  Siceeting ;  Mr.  Hutchinson. 


M.R.  BANKS  V.  GOODFELLOW. 

Practice — Costs — Will,  Validity  of —Suit  hy  Heir-at-law  against  Devisee — Issue 
March  16.  directed  hy  Court — Adverse  Verdict — Costs  in  Equity. 

Where  the  heir-at-law  of  a  testator  filed  a  bill  against  the  devisee  and  exe- 
cutor impeaching  the  validity  of  the  will,  and  an  issue  was  directed  which 
resulted  in  the  validity  of  the  will  being  established  : — 

Heldy  that  the  bill  must  be  dismissed  without  costs  as  regarded  the  devisee, 
and  that  the  Plaintiff  must  pay  the  costs  of  the  executor. 

T-HIS  was  a  suit  by  the  heir-at-law  of  a  testator  against  the 
devisee  under  the  will  and  the  executor  to  set  aside  the  will,  on  the 
ground  of  the  alleged  want  of  testamentary  capacity  on  the  part  of 
the  testator. 

An  issue  was  directed  by  the  Court,  which  was  tried,  and  the 
result  was  a  verdict  establishing  the  validity  of  the  will. 

The  Court  of  Queen's  Bench  discharged  a  rule  for  a  new  trial,  and 
upheld  the  ruling  of  the  Judge  before  whom  the  case  was  tried  (1). 

The  question  now  was,  as  to  the  costs  of  the  suit. 

Mr.  Jessel,  Q.C.,  for  the  Plaintiff,  contended  that  the  bill  should 

be  dismissed  without  costs,  as  in  Scaife  v.  Scaife  (2)  and  Tatham 

V.  Wright  (3). 

(1)  Law  Rep.  5  Q.  B.  549.  (2)  4  Russ.  309, 

(3)  2  Russ,  &  My,  31, 
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Mr.  Dixon,  for  the  infant  devisee,  contended  that,  as  the  Plaintiff  M.  R. 
had  failed,  he  should  pay  the  costs  in  equity  as  well  as  at  law.  1871 

[He  referred  to  Johnson  v.  Gardiner  (1),  Gough  v.  Botevel  (2),  banks 
Seal  V.  Brownton  (3),  and  Luxfon  v.  Ste])hens  (4).]  Goodfeli 

Mr.  S^peed,  for  the  executor,  who  was  also  lessee  of  a  term  of 
part  of  the  property. 


Lord  Komilly,  M.K.,  held  tliat  the  bill  must  be  dismissed 
without  costs,  as  regarded  the  devisee ;  and  that  the  Plaintiff  must 
pay  the  executor's  costs. 

Solicitor  for  the  Plaintiff:  Mr.  J.  G.  Waugli. 

Solicitors  for  the  Defendants :  Messrs.  Nethersole  &  Speedily, 


(1)  1  Dick.  313. 

(2)  Ibid.  396. 


(3)  3  Bro.  C.  0.  214. 

(4)  3  P.  Wms.  373, 


474 


EQUITY  CASES. 


[L.  E. 


v.-c.  s.  SKOTTOWE  v.  YOUNG. 

J^J^  Legacy  Duty — 55  Geo.  3,  c.  184,  s.  2 — Stranger  in  Blood — Children  Legiti' 
May  10.  mated  hy  Foreign  Law—Domicil — Status. 

The  proceeds  of  land  in  England  devised  by  a  British  subject  domiciled  in 
France  on  trust  to  sell  and  pay  the  proceeds  to  his  daughters  born  of  a  French 
mother  before  marriage,  but  afterwards  legitimated  according  to  French  law : — 

Held,  liable  to  legacy  duty  at  £1  per  cent.  only. 

Thomas  skottowe,  a  British  subject  descended  from  an 
English  father,  was  resident  and  domiciled  in  France  from  a  period 
long  prior  to  1853,  until  his  death.  He  had  cohabited  with  a 
French  woman,  by  whom  he  had  two  daughters,  Jeanne  S,  M, 
Skottowe  and  Celinie  J,  M.  Skottowe,  born  respectively  in  1851  and 
1852.  On  the  26th  of  October,  1853,  he  was  married,  according 
to  the  law  of  France,  to  the  same  lady.  On  that  occasion  the  two 
daughters  were  legitimated,  according  to  the  law  of  France,  by 
a  declaration  of  the  father  and  mother.  They  had  a  son  born 
afterwards,  Paul  Skottowe. 

Thomas  Skottowe,  by  his  will,  dated  the  5th  of  June,  1865,  devised 
certain  real  estate  which  he  possessed  in  England  to  Henry  Young 
and  others,  upon  trust  to  sell  the  same  with  all  convenient  speed 
at  their  discretion,  with  certain  powers  until  sold,  and  directions  to 
apply  the  rents  accrued  and  to  accrue  until  the  sale  in  the  same 
way  as  the  income  of  the  moneys  of  the  proceeds  of  the  sale.  The 
testator  then,  after  certain  directions  as  to  payment  of  debts  and 
as  to  investments,  directed  his  trustees  to  divide  the  capital  money 
and  the  investments  into  four  equal  parts,,  and  to  hold  the  same  as 
to  one-fourth  on  trust  during  the  life  and  until  the  second  mar- 
riage of  his  wife,  to  pay  the  income  to  his  said  wife  or  her  assigns 
for  her  or  their  own  benefit,  and  from  and  after  her  decease  or 
second  marriage  to  hold  the  said  fourth  part  on  the  trusts  declared 
as  to  the  other  three  fourth  parts ;  and  as  to  a  second  fourth  part, 
he  directed  his  trustees  to  stand  possessed  thereof  upon  trust  during 
the  life  of  his  daughter  Jeanne,  to  pay  the  dividends  and  income 
thereof  into  the  hands  of  his  said  daughter,  to  her  sole  and  separate 
use,  without  power  of  anticipation,  and  from  and  after  her  death 
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for  her  children  as  she  should  appoint ;  and  as  to  one  three-fourth    V.-C.  S. 
share,  upon  trust  for  his  daughter  Celinie  and  her  husband  upon  i87i 
similar  trusts ;  and  as  to  the  remaining  fourth  part,  upon  trust  for  skotto\ye 
his  son  Fauh 

The  testator  died  in  July,  1868,  leaving  his  widow  and  three 
children  him  surviving.  The  will  was  proved  on  the  20th  of 
November,  1868,  by  the  trustees.  On  the  17th  of  April,  1869,  a 
decree  was  made  for  the  administration  of  the  real  and  personal 
estate  of  the  testator. 

Questions  having  been  raised  between  the  Inland  Board  of  Ee- 
venue  and  the  parties  beneficially  interested  in  the  property  as  to 
the  rate  of  legacy  duty  payable,  this  Petition  was  presented,  praying 
that  it  might  be  declared  that  £1  per  cent,  only  was  payable. 

Mr.  JDicMnson,  Q.C.,  and  Mr.  Hemming^  for  the  Petition  : — 

It  is  admitted  that  the  gift  to  the  two  daughters  born  before 
marriage  is  liable  to  legacy  duty,  and  the  Succession  Duty  Act, 
therefore,  has  no  application ;  the  only  question  is,  as  to  the  rate 
of  duty,  and  this  turns  on  the  Legacy  Duty  Act, 

The  testator  had  a  French  domicil ;  and  the  status  of  his  chil- 
dren must  be  governed  by  French  law.  By  that  law  the  daughters 
have  the  status  of  children,  and  the  English  Court  must  so  regard 
them.  In  Wallace  v.  Attorney-General  (1)  Lord  Cranworth  puts 
almost  the  very  case  occurring  here  (2)  :  "  Suppose,"  said  his  Lord- 
ship a  French  father  dying  and  leaving  an  illegitimate  child, 
having  recognised  him  in  the  mode  prescribed  by  the  French  code, 
so  as  to  give  him  the  status  of  a  legitimate  child.  To  what  duty  is 
that  child  to  be  liable  ?  It  is  hardly  reasonable  to  say  that  he  is 
to  be  ascertained  by  the  French  law  as  being  entitled  to  some,  and 
in  certain  cases  to  all,  the  rights  of  a  legitimate  child,  and  yet  that 
we  are  to  treat  him  for  the  purposes  of  duty  as  a  mere  stranger." 
Yet  it  is  exactly  what  Lord  Cranworth  thought  hardly  reasonable 
that  the  Commissioners  now  seek  to  do.  These  young  ladies  must 
be  treated  by  the  English  Courts  as  legitimate;  but  yet,  with 
reference  to  the  rate  of  legacy  duty,  they  are  said  to  be  strangers 
in  blood.  The  Court  in  this  country  must  recognise  the  status  of 
the  Petitioner  as  wife ;  and  in  this  case  the  Commissioners  admit 
(1)  Law  Eep.  1  Ch.  1.  (2)  Law  Eep.  1  Ch.  8. 
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her  status  though  her  marriage  was  celebrated  according  to  French 
law,  but  deny  the  status  of  the  daughters  which  depends  on  the 
same  law.  These  children  must  clearly  be  treated  as  children 
within  the  meaning  of  the  Legacy  Duty  Act. 

[DuHourmelm  v.  Sheldon  (1)  was  also  mentioned.] 

Mr.  W,  W.  Karslake,  for  the  Commissioners  of  Inland  Ee- 
venue : — 

This  is  an  English  will,  and  valid  only  according  to  the  laws  of 
England.  Every  rule,  therefore,  of  English  law  as  to  the  right  to 
land  would  apply  to  this  case.  Suppose  there  were  no  trusts  for 
conversion,  it  would  be  impossible  to  contend  that  these  ladies  could 
take  as  children. 

In  JBirtwhistle  v.  Vardill  (2)  it  was  held  that  a  child  born  before 
marriage,  though  legitimate  according  to  Scotch  law,  could  not  take, 
as  heir  of  his  father,  lands  in  England.  Munro  v.  Munro  (3)  was  the 
converse  case,  because  there  it  was  held,  that  a  child  illegitimate 
according  to  English  law,  but  legitimate  according  to  Scotch,  could 
take  as  lawful  heir  to  Scotch  entailed  estates.  It  follows  that,  in 
order  to  determine  in  what  character  a  devisee  can  take  the  pro- 
ceeds of  real  estate,  regard  must  be  had  to  the  law  of  the  country 
where  the  real  estate  is  situated.  The  same  principle  was  laid 
down  in  another  form  in  Be  Dons  Estate  (4). 

Again,  this  being  an  English  will,  relating  to  English  real 
estate,  the  word  "  child  "  or  "  children  "  must  mean  such  persons 
as  the  law  of  England  would  understand  by  children;  that  is, 
legitimate  children :  Boyes  v.  Bedale  (5). 

The  case  of  Wallace  v.  Attorney-General  XQiermdi  only  to 
personal  estate. 

[ShawY.  Gould  (7)  was  also  cited.] 

Sir  John  Stuart,  Y.C.  : — 

The  only  question  here  is,  whether  these  ladies,  who,  according 
to  the  law  of  France,  have  the  status  of  children,  must  in  this 

(1)  4:  My.  &  Cr.  525,  532.  (4)  4  Drew.  194. 

(2)  7  CI.  &  F.  895.  (5)  1  H.  &  M.  793. 

(3)  Ibid.  8i2.  (6)  Law  "Rep.  1  Ch.  1. 
(7)  JLaw  Eep.  3  H.  L.  55, 
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country  be  considered  as  strangers  in  blood  "  within  the  meaning  V.-O.  S. 
of  the  Legacij  Duty  Ad  (55  G-eo.  3,  c.  184),  s.  2.  1871 

If,  as  seems  clear,  the  daughters  of  the  testator  are  legitimate  by  Skottowe 
the  law  of  France,  and  must,  therefore,  in  this  country  be  considered  yov^g. 

as  having  the  status  of  children,  it  is  difficult  to  see  how,  in  any   

sense,  they  can  be  "  strangers  in  blood."  Where  the  Legacy  Duty 
Act  uses  these  words,  it  is  as  a  description  of  the  status  of  the  person. 

In  Birtwhistle  v.  Vardill  (1)  it  was  admitted  that  the  claimant 
had  in  England  the  status  of  the  eldest  legitimate  son  of  his  father ; 
but  inasmuch  as  he  claimed  to  be  heir,  and  as  such  entitled  to 
inherit  land  in  England,  his  status  of  eldest  legitimate  son  was  not 
enough,  and  he  was  held  bound  to  prove  that  he  w^as  "  heir  " 
according  to  the  law  of  the  country  in  which  the  land  was  situated. 
As  he  was  unable  to  prove  that  he  was  the  eldest  son  of  his  father 
born  in  wedlock,  he  failed  to  shew  that  he  filled  the  character  of 
heir,  though  he  did  establish  his  status  of  eldest  legitimate  son. 

It  is  said  that  the  words  stranger  in  blood  "  include  the  status 
known  to  English  law  as  applied  to  English  persons  ;  but  this  will 
is  that  of  a  domiciled  Frenchman,  and  his  status  and  that  of  his 
children  must  be  their  status  according  to  the  law  of  France , 
which,  according  to  Birtwhistle  v.  Vardill,  constitutes  their  English 
status. 

If  in  Biritvhistle  v.  Vardill  the  claimant's  status  was  that  of  eldest 
legitimate  son  of  his  father,  it  would  be  absurd  to  say  that  he  was 
a  stranger  in  blood. 

The  status  of  these  ladies  being  that  of  daughters  legitimated 
according  to  the  law  of  France  by  a  declaration  of  the  father,  it 
is  impossible  to  hold  that  they  are  for  any  purpose  strangers 
in  blood,  on  the  mere  ground  that,  if  they  had  been  English 
and  their  father  domiciled  in  England,  they  would  have  been 
illegitimate. 

The  trust  for  conversion  is  valid ;  and  the  subject  of  the  gift  is 
therefore  personal  estate ;  and  the  legacy  duty  must  be  at  the  rate 
of  £1  per  cent. 

Solicitors  :  Messrs.  Young,  Jaclcson,  &  Co. ;  Solicitors  of  Com- 
missioners of  Inland  Revenue. 

(1)  7  CI.  (fe  F.  895. 
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V.-c.  M.      In  re  IMPERIAL  LAND  COMPANY  OF  MAKSEILLES. 
1870  Ex  ^arte  COLBORNE  AND  STRAWBEIDGE. 

^Dec^'^\V  '  ^«^^*^^*^''<?^ — Promissory  Notes— NegotiaUe  Instruments — Contract  to  pay  the 
Bearer  —  Equities  hetween  Company  and  original  Holder —  Amount  of 
Interest — Winding-up  imder  Supervision — Supervision  Order  relating  hack 


1871 


Jail.  17.  to  confirmatory  Resolution. 

The  directors  of  a  company,  having  power  by  its  memorandum  of  associa- 
tion to  borrow  money  and  to  issue  transferable  or  other  bonds,  mortgages,  or 
debentures,  had,  under  its  articles  of  association,  large  powers  for  issuing 
"debentures,  bonds,  obligations,  or  other  securities,  either  specifically  charged 
on  any'property  of  the  company,  or  not  so  charged,  in  any  form  or  manner 
or  for  any  amount,"  not  exceeding  the  nominal  capital  of  the  company,  and 
a  specific  power  to  issue  and  indorse  negotiable  instruments. 

The  company  issued  in  payment  to  vendors  of  land  to  them  instruments 
described  on  their  face  as  debenture  bonds,"  and  stamped  as  bonds,  and 
expressed  that  the  company  "  bind  themselves  and  their  successors  to  pay 
the  bearer  the  principal  sum  of  £20."  The  words  with  respect  to  interest 
were  in  similar  form,  and  there  was  no  charge  on  any  of  the  property  of 
the  company.    The  instruments  were  sold  in  open  market. 

The  company  being  now  in  course  of  winding-up,  it  being  admitted  that 
the  company  had  equities  against  the  parties  to  whom  the  instruments  were 
originally  issued : — 

Held,  1.  That  the  instruments  were  promissory  notes,  or  if  not  pro- 
missory notes,  negotiable  instruments,  and  amounted  to  contracts  to  pay  any 
one  who  might  happen  to  be  the  bearer.  2.  That,  consequently,  holders  for 
value  withou  tnotice  of  the  equities  were  entitled  to  prove  for  the  amount 
due  free  from  equities.  3.  That  the  right  to  prove  was  not  affected  by  the 
fact  that  holders  had  purchased  after  the  passing  of  resolutions  to  wind  up 
the  company,  though  without  notice  of  their  having  been  passed. 

The  winding-up,  which  commenced  by  resolutions  duly  confirmed,  was 
being  continued  under  the  supervision  of  the  Court ; — 

Held,  that  the  supervision  order  related  back  for  all  purposes  to  the  con- 
firmatory resolution,  and  consequently  that  the  proof  could  only  be  made  for 
the  principal  and  interest  to  the  date  of  the  confirmatory  resolution  ;  and  that 
this  question  was  not  affected  by  the  fact  that  interest  had  been  paid  to  a 
later  date. 

These  were  two  adjourned  summonses  by  persons  who  had  pur- 
chased in  open  market  debentures  granted  by  the  company,  and 
the  cases  were  taken  as  representative  of  the  general  body  of  the 
holders  for  value  of  the  debentures,  without  notice  of  the  original 
contract  between  the  company  and  the  persons  to  whom  they  were 
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issued.    Two  cases  were  taken,  in  tlie  first  of  wliicli,  Mr.  Colhornes  v.-C.  M. 
case,  the  debentures  were  purchased  after  a  resolution  to  wind  up  1870 
the  company  had  been  passed,  and  confirmed,  though  without 

actual  knowledge  of  it ;  in  the  latter,  Mr.  Strawbridges,  some  of  l^^J^^q^Jj. 

them  were  purchased  before  the  passino^  of  the  resolution.    The  tany  of 

.  .  f.      ^  Marseilles. 

applicants  claimed  to  prove  m  the  winding-up  for  the  amount  due  ^^^.^^ 

upon  the  debentures  held  by  them.  Colborneand 

The  company  was  formed  on  the  19th  of  January,  1866,  by   

registration  of  a  memorandum  and  articles  of  association ;  and  by 

clause  5  of  the  memorandum  of  association  one  of  the  objects 

for  which  the  company  was  established  was  stated  to  be,  "  The 

borrowing  of  money  and  the  issue  of  transferrable  or  other 

bonds  or  mortgage  debentures,  or  any  other  securities  founded 

or  based  upon  all  or  any  of  the  real  or  personal  assets  of  the 

company." 

The  following  clauses  of  the  articles  of  association  related  to 
borrowing  powers : — 

"  25.  The  directors  may  issue  debentureSj  bonds,  obligations,  or 
other  securities  of  the  company,  either  specifically  charged  on  any 
property  of  the  company,  or  not  so  charged,  at  any  time  in  any 
form  or  manner,  and  for  any  amount,  which  the  directors  may 
from  time  to  time  determine,  provided  that  the  total  amount  of 
such  securities  shall  not  at  any  time  exceed  the  amount  of  the 
nominal  capital  of  the  company  for  the  time  being  without  the 
sanction  previously  given  of  an  extraordinary  general  meeting." 

Clause  60  provided  that,  without  limiting  the  general  authority 
thereby  given  to  the  directors,  they  should  have  the  following 
specific  powers,  amongst  which  were : 

{i).  To  issue  bonds,  obligations,  or  mortgage  debentures  in 
payment  of  any  lands  or  buildings,  or  for  any  rights  or  privileges 
acquired  by  the  company,  to  such  extent,  and  founded  upon  such 
securities,  and  generally  upon  such  terms  and  conditions  as  they 
may  think  fit. 

(h).  For  the  purposes  of  the  company,  to  make,  draw,  accept, 
or  indorse  any  promissory  note,  bill  of  exchange,  or  other  negotiable 
instrument." 

"  93.  Every  bond^  obligation,  or  mortgage  debenture  issued  by 
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V.-O.  jNI.    the  company  for  securing  money  borrowed  or  due  from  the  company 

1870      shall  be  by  deed  under  the  common  seal  of  the  company. 

^JJ^g         *'94.  A  register  of  bonds,  obligations,  or  mortgage  debentures 

Imperial  be  made  and  kept  by  the  company,  in  which  shall  be  entered 

I.ANu  Com-  X      ^  L  J 

PANY  OF  the  number  and  date  of  every  such  bond,  obligation,  or  mortgage 
^^Ex^parte^'  ^^^^^^^^'^j  secured  thereby,  the  names  of  the  parties 

CoLBOENEAXD  thercto  (if  any),  with  their  proper  additions,  and  all  other  necessary 

'  1.  '  *  particulars  with  respect  to  such  bonds,  obligations,  or  mortgage 

debentures." 

The  company  commenced  business  by  the  purchase  of  land  at 
Marseilles,  and  as  part  payment  for  the  land  issued  to  the  vendors, 
or  other  persons  supposed  to  be  interested  in  the  land  so  purchased, 
instruments  to  a  large  amount  in  the  following  form : — 

'^£20.  Debenture  Bond.  500  fr. 

"  The  Imjperial  Land  Comjpany  of  Marseilles,  Limited. 

''No.  320.  Incorporated  under  the  Comimnies  Act,  1862. 

.  "  Debenture  for  £20  sterling. 

"  The  Imperial  Land  Comimny  of  Marseilles,  Limited,  hereby  bind 
themselves  and  their  successors  to  pay  to  the  bearer  the  principal 
sum  of  £20  on  the  31st  day  of  March,  1872,  such  payment  to 
be  made  at  the  National  Banh,  No.  13,  Old  Broad  Street,  in  the 
city  of  London. 

"  And  the  said  Imperial  Land  Company  of  Marseilles,  Limited, 
hereby  further  bind  themselves  and  their  successors  to  pay  to  the 
bearer  interest  at  the  rate  of  6  per  cent,  per  annum  upon  the  said 
principal  sum  of  £20,  by  equal  half-yearly  instalments,  on  the  30th 
day  of  September  and  the  31st  day  of  March  in  each  and  every 
year,  until  the  said  principal  sum  of  £20  shall  be  duly  paid  and 
satisfied,  and  according  to  the  coupons  hereto  annexed,  the  first  of 
such  half-yearly  payments  to  be  made  on  the  30th  day  of  Sep- 
tember, 1866,  and  to  be  continued  half-yearly  up  to  the  31st  day 
of  March,  1872,  when  this  bond  is  entitled  to  be  paid  off  at  par  as 
hereinbefore  mentioned. 

"  In  witness  whereof,  the  common  seal  of  the  Imperial  Land 
Company  of  Marseilles,  Limited j  has  been  hereto  affixed  tliis  31st 
day  of  March,  1866." 
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Coupons  for  payment  of  interest  in  the  following  form  were     v.-O.  M. 
attached  to  the  instrument : —  1870 

The  Imperial  Land  Compamj  of  Marseilles,  Limited.  Imperial 
"  Debenture  Bond  D.,  No.  320,  for  £20. 

PA  NY  OF 

Mat?seilles. 

"Interest  Coupon,  No.  Ex  parte 

"  For  twelve  shillings  sterling.  Payable  at  the  National  Bank,  s^r'^wbridge! 
13,  Old  Broad  Street,  London, 

George  M.  Bright,  Secretary." 

The  debentures  were  stamped  with  a  bond  stamp  for  the  amount 
named  in  them. 

The  words  *'  debenture  bond  "  at  the  top  of  the  instrument  were 
printed  in  an  ornamental  border,  and  there  was  a  French  transla- 
tion of  the  body  of  the  instrument  in  a  column  parallel  with  the 
English  words.  The  corresponding  word  to  "  debenture  "  in  the 
French  translation  was  obligation."  Each  of  the  debentures, 
when  issued,  was  marked  with  a  distinctive  number,  and  was 
entered  in  the  register  provided  in  accordance  with  clause  94  of 
the  articles  of  association. 

A  resolution  was  passed  at  an  extraordinary  meeting  of  the 
company  on  the  22nd  of  August,  1867,  and  confirmed  at  a  subse- 
quent meeting  on  the  5th  of  September,  1867,  to  wind  up  the 
company  voluntarily;  and  on  the  22nd  of  September,  1868,  an 
order  was  made  on  a  Petition  to  continue  the  winding-up  under  the 
supervision  of  the  Court. 

The  debentures  so  issued  were  brought  into  the  market  from 
time  to  time,  and  on  the  14-th  of  September,  1867,  Mr.  Colborne 
purchased,  for  £100,  twenty-five  of  them  at  a  sale  at  the  office  of 
the  London  Stock  and  Share  Company,  which  was  a  company 
whose  business  it  was  to  hold  periodical  public  sales,  by  auction  or 
otherwise,  of  shares,  stocks,  and  securities  of  joint  stock  companies. 
He  stated,  in  an  affidavit,  that  he  had  no  knowledge  at  the  time  he 
bought  the  debentures  of  the  passing  of  the  winding-up  resolu- 
tions, or  that  the  original  issue  of  the  debentures  was  in  any  way 
irregular. 

Mr.  Strawbridge,  a  stockbroker  and  a  member  of  the  Stock 
Exchange,  purchased  at  the  London  Stock  and  Share  Company 
YoL.  XL  2  P  2 


482 


EQUITY  CASES. 


[L.  E. 


V.-O.  M.     twelve  debentures  of  the  company,  for  £84,  on  the  10th  of  May, 
^i3^      1867,  and  twenty-five  debentures,  for  £106  5s.,  on  the  6th  of 
In  re      December,  1869,  and  at  another  similar  office,  called  the  Open 
Land  Com-  StocJc  Exchange  Company,  three  debentures  on  the  1st  of  De- 
Maeseillbs,  cember,  1869,  for  £12  15s.,  and  from  another  person  five  more  on 
Ex  parte    the  6th  of  April,  1870,  for  £26  5s.    The  first  purchase  was,  con- 
STS^rBK^DGE^^^^u^^^lyj  before  the  passing  of  the  winding-up  resolution.  Mr. 

Strawhrid^ge  stated,  in  his  affidavit,  that  he  had  no  notion  of  any 
invalidity  or  irregularity  in  the  contract  under  which  the  deben- 
tures were  originally  issued,  and  that  on  inquiring  at  the  office 
of  the  company  he  was  informed  that  they  were  valid  instruments. 
Interest  was  regularly  paid  on  presentation  of  the  coupons  at  the 
bankers  of  the  company  till  the  31st  of  March,  1869. 

An  affidavit  by  Mr.  Samuelson,  one  of  the  liquidators  of  the 
company,  stated  the  facts  as  to  the  issue  of  the  debentures,  which 
left  no  doubt  that  the  company  could  set  up  equities  to  a  large 
amount  against  the  persons  to  whom  they  were  originally  issued, 
and  the  liquidators  now  claimed  to  set  up  these  equities,  and 
sought  to  make  the  present  applicants  prove  in  the  winding-up, 
subject  to  them. 

Mr.  Cliitty,  for  Mr.  Colborne  r — 

Instruments  of  this  kind  are  promissory  notes,  or  at  all  events 
negotiable  instruments  of  some  kind,  and  consequently  a  bond  fide 
holder  for  value,  without  notice  of  equities  between  the  company 
and  the  original  holders,  is  entitled  to  prove  for  the  full  amount, 
free  from  any  equities.  The  instruments  do  not  shew  upon  their 
face  any  tiansactions  between  the  company  and  the  persons  to 
whom  they  were  issued,  and  it  would  be  impossible  for  a  purchaser 
in  the  market  to  trace  them  back  to  the  original  holder.  They 
are  similar  to  the  instruments  issued  by  the  General  Estates 
Company,  which  the  Lord  Justice  Selwyn,  in  Ex  parte  City 
Banh  (1)  held  to  be  promissory  notes  ;  and  the  Lord  Justice  Wood 
thought  that  was  the  better  opinion,  but  at  all  events  considered 
that  they  were  negotiable  instruments.  In  In  re  Natal  Investment 
Company  (2)  the  words  were :  "  The  company  undertakes  to  pay 
to  A.,  or  to  his  executors,  administrators,  or  transferees,  or  to  the 
(1)  Law  Kep.  3  Cli.  758.  (2)  Law  Eep.  3  Ch.  355. 
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holder  for  the  time  being  ;"  and  it  was  held  that  the  words  meant  Y.-o.  M. 
*'  to  the  person  legally  entitled  to  hold,"  who  Avas  the  transferee.       1870  - 
In  Ex  parte  New  Zealand  Banhing  Corjporation  (1)  the  words  were, 

to  pay  to    Blahehj  &  Bent,  and  their  executors,  administrators,  l^^^^q^^ 

or  assigns,  or  to  the  bearer  thereof and  the  decision  was,  that  pany  of 

the  holders  were  not  subject  to  equities.  Ex  parte 

[The  Yice-Chancellor  : — The  ground  of  the  decision  in  that  STSv^BrnDGK 
case  was,  that  the  company,  by  their  articles  of  association,  had 
contracted  to  pay  the  bearer  of  the  debenture.] 

There  is  nothing  in  the  omission  of  the  words  value  received" 
to  prevent  a  debenture  being  a  promissory  note  :  Wliite  v.  Led- 
wicJc  (2) ;  Cresswell  v.  Crisp  (3) ;  Hatch  v.  Trayes  (4).  No  parti- 
cular form  of  words  is  required  :  Byles  on  Bills  of  Exchange  (5) ; 
Kent's  Commentaries  (6).  It  is  immaterial  whether  the  purchase 
took  place  before  or  after  the  winding-up  :  Ex  parte  Swan  (7) ;  as  to 
which  Lord  Justice  Giffard,m  giving  judgment  in  In  re  European 
Banh  (8),  says  :  "  The  law  on  this  subject  cannot  be  better  stated 
than  is  done  by  Yice-Chancellor  Matins  in  his  judgment  in  Ex 
parte  Swan.''  The  form  of  the  instrument  is  quite  inconsistent 
with  its  being  a  bond,  as  may  be  seen  by  comparing  it  with  the 
debenture  in  such  a  case  as  Athenmum  Life  Assurance  Society  v. 
Pooley  (9). 

Mr.  W.  W.  Cooper^  and  Mr.  Lococh  Wehh,  for  Mr.  Strawhridge : — 

The  articles  of  association  give  power  to  the  directors  to  issue 
negotiable  instruments,  and  these  are  such  in  form.  The  dis- 
tinction between  the  cases  of  Ex  parte  City  Banh  (10)  and  In  re 
Natal  Investment  Company  (11)  is  plain.  In  the  former,  the  words 
were  entirely  commercial ;  in  the  latter,  the  legal  terms  "executors  " 
and  administrators  "  were  inserted,  and  Lord  Cairns  felt  himself 
obliged  to  treat  them  as  technical  words;  In  Aslatt  v.  Farquhar- 
son  (12),  debentures  in  a  commercial  form  were  treated  as  cash. 

(1)  Law  Eep.  3  Ch.  154.  (7)  Law  Eep.  6  Eq.  344. 

(2)  4  Doug.  247.  (8)  Ibid.  5  Ch.  358,  362. 

(3)  2  C.  &  M.  634.  (9)  1  Giff.  102 ;  3  De  G.  <fe  J.  294. 

(4)  11  A.  &  E.  702.  (10)  Law  Eep.  3  Ch.  758. 

(5)  10th  Ed.  p.  6.  (11)  Ibid.  355. 

(6)  10th  Ed.  vol.  iii.  p.  95.  (12)  10  W.  E.  458. 

2  P  2  2 


484 


EQUITY  CASES. 


[L.  E. 


V.-O.  M.  Mr.  Strawbridge  has,  at  all  events,  by  the  inquiry  he  made  at  the 

1870  office,  prevented  the  company  from  setting  up  any  equities  against 

j-e  •   ^'^99^       Northern  Assam  Tea  Company  (1) ;  Ex  parte 

Land^Com-  ^^^'^^^^^^  ^{f^  Assurance  Company  (2)  ;  Huletfs  Case  (3)  ;  Wood- 

PANY  OF  hams  v.  Anglo-Australian  Assurance  Company  (4). 
Marseilles.  ^  ±     j  \  y 

CoS)RNE  AND  ^^1'-  Jctohson  appeared  for  the  Credit  Fonder,  the  holders  of  a 
Steawbbidge.  i.^^^gQ  number  of  debentures,  but  was  not  allowed  to  be  heard. 

Sir  Roundell  Palmer,  Q.C.,  Mr.  Glasse,  Q.C.,  and  Mr.  Hiygins,  for 
the  liquidators  of  the  company  : — 

By  reference  to  the  register  of  debentures,  it  appears  that  these 
instruments  w^ere  issued  to  a  Mr.  Masterman ;  and  from  the  affidavit 
of  Mr.  Samuelson,  it  appears  that  they  were  paid  to  him  as  part  of 
a  fraudulent  bargain  between  him  and  the  directors  of  the  company; 
and  if  that  case  is  established,  it  will  be  an  equity  to  which  these 
debentures  are  subject,  if  they  are  subject  to  any  equities. 

The  whole  case  turns  on  whether  they  are  bonds  or  promissory 
notes.  If  they  are  bonds,  the  case  of  the  holder  almost  entirely 
breaks  down. 

A  promissory  note  is  an  instrument  not  under  seal ;  and  though 
an  instrument  may  be  negotiable,  though  under  the  seal  of  the 
company,  because  sealing  is  the  usual  mode  of  signature  by  a 
company,  that  consideration  does  not  apply  to  the  present  case  ; 
for  by  clause  60,  (i)  and  (k),  of  the  articles  of  association,  the 
directors  have  power  to  issue  for  the  company  negotiable  instru- 
ments, which,  by  sect.  47  of  the  Companies  Act,  1862,  may  be 
made  and  indorsed  by  any  one  for  the  company.  On  the  other 
hand,  "  obligations  "  are  required  to  be  under  seal.  If  these  deben- 
tures are  not  bonds,  it  is  impossible  for  the  company  to  make  a 
bond.  Each  instrument  is  called  a  "  debenture  bond,"  and  in 
French  "  obligation  ;"  and  it  is  expressed  that  the  company  "  bind 
themselves  to  pay."  It  cannot  be  both  a  promissory  note  and  a 
bond,  and  it  is  called  a  bond  ;  and  in  order  to  entitle  the  holder  to 
prove  upon  it,  there  must  be  an  original  valid  contract  to  begin 
with,  for  the  present  holder  can  be  in  no  better  position  than  the 

(1)  Law  Eep.  4  Ex.  387.      '  ^         (3)  2  J.  &  H.  306. 

(2)  Ibid.  10  Eq.  458.  ^         (4)  3  Giff.  238. 
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party  to  whom  the  instrument  was  issued  :  Athenseum  Life  Assur-  V.-C.  M. 

ance  Soeiefy  v.  Fooley  (1)  ;  Aheraman  Ironworks  v.  WicJcens  (2).  In  1870 

the  present  case,  the  original  contract  was  tainted  with  fraud.  In 

JEx  parte  New  Zealand  BanMng  Corjooration  (3)  Lord  Justice  Bolt  I^^^^qJ^,^, 

rejected  the  view  that  the  mere  use  of  the  word  "  bearer  "  con-  ^^^^ 

'  .  1    1      1     .  .        p  1  Marseilles. 

eluded  all  question ;  and  the  decision  of  that  case  was  made  on  the  ^^^^^ 

2:round  that  there  was  an  original  valid  contract  to  accept  the  9°^'-^^^^^ 
^  ^        ^  ^  Stbawbridge. 

bearer,  and  that  transaction  could  not  be  attacked.    In  Ex  jQarte   

City  Bank  (4)  the  company  necessarily  required  to  issue  nego- 
tiable instruments,  and  the  original  transaction  shewed  what  sort 
of  instruments  were  intended ;  and  it  is  not  immaterial  that  the 
stamp  is  the  proper  one  for  a  bond,  nor  that  all  words  such  as 
"  for  value  received  "  ai'e  omitted,  in  a  case  where  the  original  trans- 
action is  impeached.  Aslatt  v.  Farquharson  (5)  and  Siggs  v. 
Northern  Assam  Tea  Company  (6)  were  cases  of  set-off,  not  of 
equities.  The  winding-up  fixed  the  rights  of  all  parties,  and  it  is  in- 
cumbent upon  those  who  bought  the  debentures  afterwards  to  shew 
that  there  was  a  debt  due  at  the  time  of  the  winding-up.  The  instru- 
ments would  not  have  been  good  as  bills  of  exchange,  because  there 
was  no  payee  named:  Bex.  v.  Bichards  (7);  Beg.  v.  Bandall  (8). 
The  Court  will  not  assist  parties  who  seek  to  evade  the  law,  which 
fixes  parties  taking  bonds  with  the  equities  of  the  original  holder, 
by  leaving  out  the  holder's  name.  The  Nowgong  Tea  Company 
and  the  Northern  Assam  Tea  Company  issued  similar  instruments, 
which  have  been  treated  as  subject  to  equities. 

Mr.  Cotton,  Q.C.,  and  Mr.  WestlaTce,  for  the  creditors'  represen- 
tative : — 

This  is  a  question  of  equities,  not  of  set-off.  Ex  parte  New  Zea- 
land Banking  Corporation  was  decided  not  on  the  ground  that 
bonds  might  be  made  negotiable,  but  that  the  company  had  con- 
tracted themselves  out  of  their  rights.  Here  there  is  no  repre- 
sentation, as  in  Ex  parte  City  Bank,  that  value  had  been  given, 
but  merely  that  a  contract  had  been  entered  into  to  pay  that  sum, 
and  that  contract  was  tainted  with  fraud. 

(1)  1  Giff.  102  ;  3  De  G.  &  J.  294.  C5)  10  W.  K.  458. 

(2)  Law  Rep.  5  Eq.  485,  516,  517.  (6)  Law  Rep.  4  Ex.  387. 

(3)  Ibid.  3  Ch.  154.  (7)  1  Riiss.  &  Ry.  193. 

(4)  Ibid.  758.  (8)  Russ.  C.  C.  185. 


486 


EQUITY  CASES. 


[L.  E. 


V.-C.  M.        Mr.  Chithj,  in  reply 

Whatever  these  instruments  are,  they  are  not  bonds ;  as  bonds 
In  re      they  would  fail  altogether,  on  account  of  not  havino^  any  oblisree 
Land  Com-  named.    A  bond  cannot  be  made  payable  to  bearer :  Ex  parte 
mIeseilles.  ^^"^  Zealand  BanMng  Corporation  (1) ;  Shejopard's  Touchstone  (2)  ; 

Ex  parte  Green  v.  Some  (3) ;  Cruise's  Digest  (4). 
Steawbridgk  Documents  should  be  interpreted  so  as  not  to  destroy,  but  to 
give  effect  to  them.  Clause  60  of  the  articles  of  association  is  an 
enabling  clause,  and  does  not  prohibit  issuing  promissory  notes 
under  seal :  Half  or  d  v.  Cameron  s  Coalhroolc  Steam  Goal  and  Swansea 
and  Loughor  Bailway  Company  (5).  The  mere  addition  of  the  seal 
of  the  company  does  not  invalidate  the  instrument,  and  its  whole 
frame  is  commercial  and  not  legal.  An  instrument  drawn  as  a 
bill  of  exchange,  but  defective  for  want  of  a  drawee,  has  been  held 
valid  as  a  promissory  note :  Feto  v.  Reynolds  (6). 

Sir  E.  Malins,  V.C.  :^ 

This  is  a  ease  of  the  greatest  possible  importance,  I  apprehend, 
not  only  to  joint  stock  companies  and  other  bodies  in  the  habit  of 
issuing  negotiable  instruments,  whether  called  debentures,  bonds, 
or  otherwise,  but  also  to  the  public  at  large.  I  am  perhaps  not 
wrong  in  saying  that  it  is  a  case  as  important  as  any  that  has  ever 
been  argued  under  the  Winding-up  Acts,  and  on  account  of  its 
importance  I  should  have  reserved  my  judgment  if  the  case  had 
not  been  opened  a  fortnight  ago,  when  the  leading  authorities 
were  referred  to ;  and  then,  and  on  Saturday,  and  since,  I  have  had 
opportunities  of  referring  to  and  considering  every  authority  that 
was  cited,  and  of  reading  the  papers  in  private,  and  I  do  not  feel 
that  if  I  were  to  defer  my  judgment  I  could  possibly  deal  better 
with  the  case  than  I  can  now,  when  the  whole  of  the  arguments 
are  fresh  in  my  mind. 

The  question  1  have  to  decide  is,  the  efiect  of  issuing  debentures 
or  debenture  bonds  by  public  companies.  The  debentures,  or 
bonds,  or  promissory  notes,  or  whatever  they  may  be  called  in 
this  case,  are  made  payable  to  bearer,  and  were  purchased  either 

(1)  Law  Eep.  3  Ch.  154.  (4)  Vol.  iv.  tit.  xxxii.  c.  8. 

(2)  Page  367.  ,(5)  16  Q.  B.  442. 

(3)  1  Salk.  197.  (6)  .9  Ex..  410. 


VOL.  XI.] 


EQUITY  CASES. 


487 


at  what  is  called  the  London  Stock  and  Share  Company,  or  in  a  V.-C.  M. 

similar  way  for  value  (the  amount  given  for  them,  I  apprehend,  1870 

makes  no  difference),  and  were  bought  on  the  faith  of  being  made  in  re 

payable  to  bearer,  as  they  are  in  fact  expressed,  and  I  have  now  land^Com- 

to  decide  whether  they  can  be  enforced  bv  the  holder  for  the  time 

''  ^  Marseilles. 

being  in  his  own  name,  or  whether  he  must  take  them  subject  to  ^^^^^ 
the  equities  which  existed  between  the  company  and  the  person  to  Colbokneand 

whom  they  were  issued  originally.    It  is  said,  and  I  suppose  truly,   

that  these  bonds  or  documents  were  issued  to  a  Mr.  Masterman  to 
carry  out  a  fraudulent  transaction,  whereby  he  sold  land  to  the 
company  for  more  than  £3,200,000,  which  he  and  others  with 
him  bought  for  a  much  smaller  sum,  and  put  the  difference 
into  their  pockets.  For  the  purpose  of  my  decision,  I  will  assume 
that  there  are  equities  arising  out  of  this  transaction  which  might 
be  set  up  against  Mr.  Masterman  by  the  company  if  he  remained 
the  holder  of  the  documents ;  and  the  question  is,  whether  such 
equities  can  be  set  up  against  purchasers  from  him. 

[His  Honour  then,  after  reading  the  parts  of  the  memorandum 
and  articles  of  association  above  set  out  relating  to  borrowing- 
powers,  and  describing  the  instruments  in  question,  and  stating 
generally  that  the  directors  had  full  power  to  issue  them  in  their 
actual  form,  continued : — ] 

Now  the  question  before  me  is,  whether  those  who  hold  these 
instruments,  which  had  been  issued,  and  were  circulating  in  the 
market  to  the  extent  of  about  £400,000,  can  recover  as  against  the 
company,  there  being  nothing  upon  the  face  of  the  transaction 
illegal  or  improper.  One  object  of  this  association  was  to  raise 
money  to  facilitate  their  operations,  and  with  that  view  to  issue 
instruments  which  should  be  binding  upon  them,  and  pass  freely 
in  the  market :  and  if  it  is  admitted  that  an  instrument  payable  to 
A.  B.,  or  order,  when  indorsed  by  A.  B.,  becomes  payable  to  bearer, 
and  passes  as  freely  as  a  bank-note,  there  is  nothing  illegal  or  im- 
proper in  so  treating  these  instruments  ;  and  as  regards  the  interests 
of  the  company,  I  am  of  opinion  that  the  greater  the  facility 
given  for  dealing  with  them  in  the  market,  the  better  it  must 
be  for  those  who  issue  them  ;  and  if  I  were  to  accede  to  the  argu- 
ment addressed  to  me,  that  these  instruments  are  to  be  taken  by 
the  holder,  subject  to  the  equities  between  the  company  and  the 
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V.-C.  M.  person  or  persons  to  wliom  they  were  originally  issued,  I  appre- 

1870  hend  that  I  should  in  effect  render  them  unmarketable,  because 

In  re  they  would  be  thrown  into  such  discredit  that  no  man  in  his 

Impekial  senses  would  ever  deal  in  them. 

Land  Com- 
pany OF        Much  has  been  said  about  this  beino^  a  question  as  to  which  of 

ARSEll  LES 

Ex  parte  '  innoccnt  parties  should  suffer,  Mr.  Colborne  and  Mr.  Straw- 
CoLBOHNE  AND  hrtdoe  beinp^  taken  as  representinp^  the  holders  of  these  instru- 

Stkawbridge.  .  . 

  ments,  and  the  other  innocent  party  being  the  body  of  shareholders 

of  the  company.  Where  that  is  clearly  the  position  of  the  parties, 
it  may  be  that  the  Court  is  bound  to  balance  between  them,  and 
see  upon  the  whole  what  is  to  be  done.  This  is,  however,  chiefly 
a  shareholder's  question,  being  as  to  whether  calls  are  to  be  made 
upon  them  to  pay  these  bonds ;  and  if  shareholders  commit  their 
interests  to  a  body  of  directors  unknown  to  them,  of  whose  capacity 
for  business  and  integrity  they  are  ignorant,  and  are  unfortunate 
in  selecting  men  incapable  or  dishonest  (and  here  the  allegation  is 
that  they  have  been  unfortunate  in  selecting  those  that  were  dis- 
honest), on  whom  ought  the  loss  to  fall?  On  those  who  have 
selected  such  persons,  or  those  who,  dealing  with  the  company, 
have  no  opportunity  of  knowing  the  facts  ?  I  have  no  hesitation 
in  coming  to  a  conclusion,  upon  general  principles,  that  between 
two  such  parties  the  loss  ought  to  fall  upon  the  shareholders,  and 
not  upon  purchasers  who  honestly  and  fairly  buy  articles  or  com- 
modities which  were  intended  to  be  marketable,  and  were  issued 
with  the  marks  which  entitle  them  to  be  so  treated. 

This  being,  in  my  opinion,  the  general  view  applicable  to  the 
case,  I  have  now  to  consider  what  is  the  nature  of  these  instruments. 
I  am  clearly  of  opinion  that,  whether  they  were  promissory 
notes,  or  bonds,  or  debentures,  it  was  within  the  powers  conferred 
upon  the  directors,  by  the  clauses  I  have  read  from  the  memo- 
randum and  articles  of  association,  to  issue  them.  Are  they,  then, 
promissory  notes  or  debentures  ?  or  does  it  make  any  difference 
which  they  are  in  the  result  ?  My  opinion  is  that,  whichever  they 
are,  the  result  is  the  same,  because  they  in  any  case  make  a  con- 
tract by  which  the  company  have  bound  themselves  to  pay  not 
to  any  particular  person,  but  to  any  person  who  may  be  the  bearer, 
the  sum  appearing  to  be  due  upon  their  face.  But  if  they  are 
promissory  notes,  there  is  an  end  of  the  question.    What,  then,  is  a 
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promissory  note  ?    The  common  form  is,  "  I  promise  to  pay  A.  B."  V.-O.  M. 

or  "  I  promise  to  pay  the  bearer " — as,  for  instance,  a  Bank  of  1870 

England  note,  which  runs,  ^'  I  promise  to  pay  to  the  bearer  so  many 

pounds  for  the  Governor  and  Company  of  the  Bank  of  England^  l^^;^^^^^. 

The  note  being  signed  by  a  particular  clerk,  passes  freely,  and  is     pany  of 

.-i,  1  111  J*  Marseilles. 

paid  to  any  one  wlio  may  be  tlie  bearer.    Init  ii  an  instrument  is  ^^^^^ 

expressed,  "  I  bind  myself  to  pay,"  that  is  also  a  promissory  note  :  Colboeneand 

.        ,  1.         p  ,      1  n  11-        •  StEAWBEIDGE. 

or,  m  short,  anything  from  which  a  Court  can  collect  an  obligation   

on  the  one  side  to  pay  in  favour  of  another  is  a  promissory  note, 
whether  the  maker  is  an  individual  or  a  public  company.  Under 
the  47th  section  of  the  Companies  Ad,  1862,  an  agent  for  the 
company  might  have  signed  an  instrument  containing  any  form  of 
words,  by  which  it  was  made  apparent  that  the  company  was  to  pay, 
and  another  person  or  the  bearer  was  to  receive,  and  it  would 
have  been  a  valid  promissory  note.    A  promissory  note  may  be  in 
a  long  form  or  a  short  form,  or  to  pay  on  a  certain  day  without 
interest,  or  at  a  distant  day  with  interest.    Any  person  may  make 
a  promissory  note  payable  twenty  years  hence,  with  interest  half- 
yearly,  and  the  Statute  of  Limitations  would  not  begin  to  run 
till  the  expiration  of  that  period.    In  this  case  it  is  a  long  form, 
by  which  the  company  bind  themselves  at  the  end  of  six  years 
from  the  date  of  the  instrument  to  pay  £20,  with  half-yearly 
interest  in  the  meantime  at  6  per  cent.,  for  which  coupons  or 
notes  are  annexed.     That  is,  in  my  opinion,  a  promissory  note, 
and  not  less  so  because  it  is  called  a  debenture.    I  agree  with 
Mr.  Chitty,  that  a  debenture  merely  means  an  instrument  which 
shews  that  the  party  owes  and  is  bound  to  pay.    It  is  not  less  so 
because  at  the  top  it  is  called  debenture  bond.    I  need  not  refer  to 
the  authorities,  which  shew  that  it  is  not  necessary  that  the  con- 
sideration should  be  stated  on  the  face  of  a  promissory  note,  for 
the  point  was  not  contested.    The  consideration  will  be  implied, 
and  the  obligation  to  pay  £20  is  just  as  binding  as  if  it  had 
been  expressed,  "in  consideration  of  £20  received  from  A.  B., 
we  bind  ourselves  to  pay  A.  B.,  or  order,  the  sum  of  £20  within 
six  years."    But  suppose  the  instrument  not  to  be  a  promissory 
note,  but  a  bond  or  debenture,  or  anything  else,  it  is  equally  bind- 
ing on  the  company,  because  it  is  a  representation  by  the  company 
to  all  the  world  that  they  will,  at  the  expiration  of  six  years,  pay 
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V.-C.  M.  the  sum  for  which  it  is  given  to  the  holder,  together  with  interest 

1870  half-yearly  in  the  meantime.    And  it  would  be  contrary  to  every 

'xTtq  principle,  and  fatal  to  the  existence  of  such  instruments  in  this 

Land^Com  other  companies,  if  in  the  hands  of  every  person  taking  them 

PANY  OF  they  were  subject  to  the  equities  between  the  company  and  the 

IVI ARSKIL  L  E  S 

^  '      ■  orip^inal  holder  ;  it  would  be  a  blow  to  the  mercantile  transactions 

Ex  parte  ° 

CoLBORNE  AND  of  this  couutry  far  beyond  the  value  of  any  protection  to  be  afforded 

 .     '  to  the  members  of  this  company,  who,  if  they  were  unfortunate, 

were  unfortunate  in  being  betrayed  by  the  persons  to  whom  they 
committed  their  interests.  Every  principle  of  public  policy  calls 
upon  me  to  repudiate  the  notion  that  such  documents  are  to  be 
treated  like  bonds  or  choses  in  action,  in  which  the  equities  between 
the  parties  can  be  entered  into. 

Such  would  have  been  my  conclusion  apart  from  authority.  The 
authorities,  however,  are  not  all  reconcileable ;  but  I  am  happy 
to  find  that  the  latest  case,  Ex^arte  CHy  Bank  (1),  supports  pre- 
cisely the  view  which  I  have  expressed.  There  is  one  distinction 
between  that  case  and  the  present,  which  is  an  immaterial  one. 
In  that  case,  which  has  been  so  much  commented  upon,  and  which 
I  have  read  again  and  again,  and  considered  as  much  as  I  am  capable 
of  considering  it,  the  Master  of  the  Kolls  made  an  order  admit- 
ting the  City  Banh  to  prove  on  certain  instruments,  subject  to  any 
equities  existing  between  the  original  holder  and  the  General 
Estates  Company ;  and,  in  effect,  made  the  instruments  utterly 
worthless.  The  question  came  by  way  of  appeal  before  the  Lords 
Justices,  and  every  word  of  their  judgment  I  apprehend  is  appli- 
cable to  this  case. 

The  Lord  Justice  Wood  says  (2) :  "I  incline  to  think  that  this 
instrument  is  a  promissory  note  ;  but  if  not,  I  think  it  is  an  instru- 
ment coming  within  the  principles  of  In  re  Agra  and  Master- 
mans  Banh  (3)  and  In  re  BlaJcely  Ordnance  Company  "  (4).  In  re 
Agra  and  Mastermans  Banh  is  a  case  in  which  a  person  had  a 
letter  of  credit  with  which  he  went  abroad.  It  was  in  the  usual 
form,  authorizing  the  holder  to  draw  upon  the  bank.  The  holder 
of  the  letter  of  credit  had  drawn  upon  the  bank,  and  the  Lords 
Justices  held,  reversing  the  decision  of  the  Yice-Chancellor  Wood, 

(1)  Law  Eep.  3  Ch.  758.  (3)  Law  Eep.  2  Ch.  391. 

(2)  Ibid.  761.  (4)  Ibid.  3  Cli.  154. 
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that  the  case  was  one  in  which  no  equity  could,  under  the  cir-  V.-C.  M. 

cumstances,  be  set  up.    And  the  Lord  Justice  was  referring  not  to  1870 

his  decision  but  to  that  of  the  Appeal  Court.     He  continues:  j^^g 

"  The  case  is  stronger  m  favour  of  the  assignee  than  in  either  of  la^^^qq^. 

those  cases,  for  each  of  these  instruments  is  more  like  a  promissory  ^^^^ 

IVXarseilles 

note  than  anything  else.    It  being  stamped  with  a  deed-stamp  parte 
cannot  affect  the  question,  there  beino;  nothino^  to  prevent  a  pro-  Colborneand 

iT-1  -11  .1  fc'TEAWBRIDGE. 

missory  note  bemg  so  stamped.    It  is  under  seal ;  but  so,  m  the   

absence  of  special  powers,  must  every  instrument  be  which  is 
executed  by  a  corporation.  If  there  had  been  in  these  articles  any 
provision,  such  as  we  often  find,  providing  for  the  issuing  negotiable 
instruments  not  under  seal,  the  argument  from  the  use  of  a  seal 
would  have  had  much  more  weight.  The  instrument  is  called  on 
the  face  of  it  a  debenture,  which,  so  far  as  it  goes,  is  in  favour  of 
its  being  a  deed,  and  not  a  promissory  note ;  but  when  we  look  at 
its  contents,  we  find  that  the  company  thereby  undertake  to  pay  to 
the  order  of  Hodges,  on  the  1st  of  July,  1867,  the  sum  of  £1000, 
with  interest  at  the  rate  of  £5  per  cent,  per  annum,  which,  apart 
from  the  immaterial  substitution  of  "  undertake  "  for  "  promise," 
is  the  simple  and  ordinary  form  of  a  promissory  note.  Corporate 
bodies  may  issue  promissory  notes  and  bills  of  exchange  where  the 
nature  and  character  of  their  business  warrant  it.  Here  the 
nature  and  character  of  the  business  is  such  that  the  issuing  nego- 
tiable instruments  would  be  an  ordinary  and  almost  necessary  inci- 
dent to  it.  The  better  opinion  seems  to  me  to  be  that  this  is  a 
promissory  note."  This  is  in  accordance  Avith  the  conclusion  I 
arrive  at  in  the  present  case — that  these  instruments  are  either 
promissory  notes,  or  distinct  promises  to  all  the  world  that  the 
company  would  pay  to  the  order  of  the  person  named,  and  that  it 
is  not  competent  for  the  company  afterwards  to  set  up  equities  of 
their  own ;  and  I  should  have  deeply  regretted  it  if  1  had  found  my- 
self bound  by  any  decision  to  hold  the  contrary.  Here  I  have  the 
decision  of  the  Superior  Court,  which  says  :  "  If  it  be  not  so,  the 
authorities  go  to  this,  that  where  there  is  a  distinct  promise  held 
out  by  a  company  informing  all  the  world  that  they  will  pay  to 
the  order  of  the  person  named,  it  is  not  competent  for  that  com- 
pany afterwards  to  set  up  equities  of  their  own,  and  say  that, 
because  the  person  who  makes  the  order  is  indebted  to  them,  they 
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V.-C.  M.  will  not  pay."    Now,  I  was  much  pressed  upon  this  with  the 

1870  decision  of  Lord  Cairns  in  In  re  Natal  Investment  Company  (1)  ; 

jn  re  and  Lord  Justice  Wood  thus  disposes  of  it :  "As  regards  the  Natal 

Land^C^m-  Company  s  case,  I  do  not  think  that  the  Lord  Chancellor  there 

PANY  OP  overruled  the  other  cases.    In  that  case  there  was  an  ao:reement  to 

Ex  parte  '  ^  Certain   individual,  *  his  executors,  administrators,  or 

CoLBORNEAKD  transferecs,'  which  his  Lordship  held  equivalent  to  ^his  executors, 
Steawbridge.    '     _  ,  ^ 

  administrators,  or  assigns.'    Thus  far,  therefore,  the  instrument 

was  in  the  form  of  an  ordinary  money  bond,  but  there  were  the 
added  words,  '  or  to  the  holder  for  the  time  being  of  this  debenture 
bond  and  the  Lord  Chancellor  said  those  words  were  not  intended 
to  control  the  general  character  of  the  instrument,  but  were  only 
intended  to  dispense  with  the  necessity  of  executing  a  formal  as- 
signment by  deed.  There  the  iDstrument  was,  in  other  respects,  in 
the  ordinary  form  of  a  covenant  to  pay,  while  here  it  is  in  the 
form  of  a  promissory  note  payable  to  order."  Then  Lord  Justice 
Selwyn  says  (2)  :  "  I  also  think  that  in  this  case  the  company  clearly 
had  power  to  issue  negotiable  instruments,  especially  having  regard 
to  the  86th  clause  of  the  articles.  It  then,  remains  to  be  seen 
whether,  according  to  its  true  construction,  this  is  a  negotiable 
instrument.  The  case  seems  to  be  stronger  than  that  of  Agrra 
and  Masterman's  Bank,  because  there  there  was  a  letter  of  credit 
which  was  capable  of  being  put  an  end  to  at  any  time ;  but  in  the 
present  case  these  instruments  were  finally  issued  by  way  of  a 
cash  payment.  From  the  nature  of  the  transaction  it  is  to  be 
inferred  that  it  was  intended  to  give  negotiable  instruments,  for 
they  were  given  in  substitution  for  mortgages,  and  their  being 
negotiable  appears  to  be  the  only  consideration  for  the  exchange. 
Then,  as  to  their  being  under  the  seal  of  the  company,  in  the 
absence  of  any  special  power  an  instrument  under  seal  is  the  only 
instrument  by  which  a  corporate  body  can  contract  at  all.  The 
present  case  is  broadly  distinguishable  from  that  of  the  Natal 
Company  on  the  grounds  mentioned  by  the  Lord  Justice.  I  think, 
therefore,  that  these  must  be  treated  as  negotiable  instruments, 
and  that  the  order  of  the  Master  of  the  Eolls  must  be  varied  by 
striking  out  the  words  making  the  proof  subject  to  equities."  In 
the  case  before  the  Lord  Justice  Bolt,  Ex  parte  New  Zealand  Banking 
(1)  Law  Kep.  3  Ch.  355.  (2)  Law  Rep.  3  Ch.  763. 
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Corporation  (1),  there  was  a  contract  to  sell  the  business  to  the  com-     v.-C.  M. 
pany,  and  they  were  to  give  Mr.  Blakehj  and  Mr.  Bent,  who  sold  it,  i870 
notes  payable  to  bearer ;  and  the  notes  were  accordingly  made 

payable  to  them,  "  their  executors,  administrators,  and  assigns,  or  -j^^^^^^^qq^ 
to  the  bearer  thereof,"  upon  a  certain  day  ;  and  the  question  was,     pany  of 

1\X  A.  S  £i  I L  L£]  S 

whether  the  person  who  held  the  note  could  have  an  equity  set  up 

against  him.     Lord  Justice  Bolt  relied  very  much  upon  the  form  Colborneand 

of  the  original  contract.     He  says  (2) :  "  They  are  payable  to   

bearer,  and  the  object  and  intention  of  the  parties  in  making  them 
so  payable  was,  no  doubt,  to  give  to  any  person  taking  them  the 
right  of  resorting  for  payment  directly  to  the  obligors,  without  re- 
gard to  any  equities  that  might  exist  between  them  and  the  original 
obligees  ;"  and,  further,  he  says  (3) :  "  In  In  re  Agra  and  Master- 
mans  Banh  (4),  it  was  held  that  the  rule  which  makes  assign- 
ments of  cJioses  in  action  subject  to  the  equities  existing  between 
the  original  parties  to  the  contract,  must  yield  when  a  contrary  in- 
tention appears  from  the  nature  or  terms  of  the  contract.  I  adopt 
that  decision.  I  think  it  applicable,  as  above  explained,  to  the  facts 
of  this  case."  Therefore  he  also  came  to  the  conclusion  that  the 
holders  of  these  notes  were  entitled  to  prove  for  them  irrespective  of 
any  equities  existing  between  the  company  and  the  original  maker, 
and  those  equities  were  altogether  discarded,  in  fact,  by  his  judgment. 

Then,  with  regard  to  In  re  Natal  Investment  Company  (5),  it  was 
said  that  all  these  three  cases,  Ex  parte  City  Banh  (6),  In  re  Natal 
Investment  Company,  and  Ex  parte  New  Zealand  Banking  Corpora- 
tion could  stand  together.  It  is  not  necessary  for  me  to  go  into  that 
question,  because  it  is  clear  that  the  Lords  Justices,  in  Ex  parte 
City  Banh,  did  not  consider  that  they  were  overruling  In  re 
Natal  Investment  Company.  I  have  already  observed  that  I  am 
unable  to  see  how  In  re  Natal  Investment  Company  can  be  recon- 
ciled with  Ex  parte  New  Zealand  Banking  Corporation  and  Ex  parte 
City  Banh.  In  In  re  Natal  Investment  Company  the  bonds  were 
made  payable  *'to  the  holder,  his  executors,  administrators,  or 
transferees,  or  to  the  holder  for  the  time  being  of  the  debenture 
bond."    I  am  unable  to  see  any  distinction  between  "  payable  to 

(1)  Law  Eep.  3  Ch.  154.  (4)  Law  Eep.  2  Ch.  391. 

(2)  Ibid.  159.  (5)  Ibid.  3  Ch.  355. 

(3)  Ibid.  160.  (6.)  Ibid.  758 
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V.-C.  M.    bearer,"  and  "  to  the  holder  for  the  time  being,"  because  the  bearer 
1870      is  the  holder  for  the  time  being.    But  if  the  cases  are  inconsistent, 
I  am  bound  by  the  latter  case,  in  which  the  former  one  was  fully 
Land^Com    considered :  and,  with  every  respect  to  Lord  Cairns,  I  cannot  help 
^PANY  OF     coming  to  the  conclusion  that  he  might  with  great  propriety  have 

Ex  parte  '  ^^^ided  In  re  Natal  Investment  Company  (1)  the  other  way. 
CoLBOKNE  AND     Thc  samc  principle  may  be  collected  from  the  case  of  Aslatt 

StR  A-WBHIDGtE  -1-1.  •/ 

  '  V.  Farquharson  (2),  also  before  Yice-Chancellor  Wood,  in  which 

debentures  were  issued  by  a  limited  company,  and  certain  ships 
were  assigned  to  trustees  upon  trust  to  secure  "  to  the  holders  for 
the  time  being  "  of  the  debentures  their  nominal  amount.  Some 
of  these  debentures  were  issued  to  agents  of  the  company,  who 
had  incurred  expense  on  its  account.  An  assignee  for  value  from 
the  agents  having  sought  to  have  the  debentures  paid  out  of 
the  proceeds  of  the  sale  of  the  ships,  the  company  alleged  that 
there  were  outstanding  accounts  between  themselves  and  their 
agents,  on  which  a  large  balance  would  be  found  due  to  them ;  but 
the  Yice-Chancellor,  without  calling  for  a  reply,  said  (3),  that  "  he 
should  consider  this  case  clear  of  the  question  raised  on  the  form 
of  the  trust  deed,  by  which  the  trustees  were  to  stand  possessed  of 
the  proceeds  of  the  sale  of  the  ships,  in  trust  to  pay  '  to  the  holders 
for  the  time  being '  of  the  debentures  the  amount  thereby  secured. 
It  might  be  doubted  whether  this  form  of  the  deed  would  give  any 
higher  right  than  would  be  otherwise  possessed  by  the  holders  of 
debentures.  But  if  it  did  not,  this  form  of  the  deed  was  very 
improper,  for  it  was  not  fair  or  honourable  to  represent,  in  reference 
to  non-assignable  instruments,  that  the  trusts  of  the  deed  were  for 
the  holders  of  them.  However,  it  was  not  necessary  to  decide  this 
point,  for  if  an  action  were  brought  by  Croshey  on  the  debentures  " 
(that  was  the  person  to  whom  they  were  originally  issued),  "  he 
would  succeed.  These  debentures  were  given  for  good  consideration, 
and  were  intended  to  be  treated  as  cash.  The  question  was,  whether, 
when  they  had  been  so  given,  and  then  accounts  went  on  between 
the  parties  for  a  long  time,  there  could  be  any  right  of  set-off  at 
law.  The  ships  were  assigned,  and  the  debentures  were  to  be  paid 
when  funds  should  be  realised.    The  property  was  ample,  and  the 

(1)  Law  Kep.  3  Ch.  355.  (2)  10  W.  E.  458. 

(3)  10  W.  E.  459. 


VOL.  XI.] 


EQUITY  CASES. 


495 


engagement  having  now  ripened  into  an  available  security,  could    v.-C.  M. 
the  company  be  allowed  to  say  they  believed  that,  if  the  accounts  1870 
were  taken,  a  sum  would  be  found  due  to  them  ?    The  nature  of 


m  re 


these  accounts  mioht  be  judged  from  the  fact  that  a  suit  in  respect  Impeeial 
o  .}  r         Land  Oom- 

of  them  had  been  pending  for  two  years.  It  would  be  most  unjust  panyof 
to  defer  payment  of  these  debentures  until  settlement  of  the  -r, 

^  Ex  parte 

accounts,  even  if  Croskey  had  been  Plaintiff:  and  therefore  the  Colborneand 
.    .^p,      .  ,                                                        1       p    1  Steawbridge. 
present  rlamtin  s  right  was  clear  to  have  the  proceeds  01  the   

sale  of  the  ships  handed  over  to  him."  No  other  case  of  impor- 
tance was  referred  to,  for  the  numerous  cases  referred  to  as  to 
the  effect  of  a  promissory  note  all  go  to  shew  that  there  is  no 
particular  form  necessary,  and  that  the  nature  of  the  stamp  makes 
no  difference. 

Upon  all  those  grounds,  therefore,  I  come  to  the  conclusion  that 
it  was  within  the  power  of  the  directors  to  issue  debentures  pay- 
able to  bearer.  They  have  issued  them  in  the  form  of  promissory 
notes  ;  and  it  is  clear,  upon  every  general  principle,  that  the  com- 
pany are  not  at  liberty  to  set  up  against  the  holders  of  these 
notes  any  equities  they  have  as  between  themselves  and  the  per- 
sons to  whom  they  were  originally  issued.  I  adopt  the  language 
of  Lord  Justice  Wood  (1),  as  conclusive  upon  the  subject :  The 
authorities  go  to  this,  that  where  there  is  a  distinct  promise  held 
out  by  a  company  informing  all  the  world  that  they  will  pay  to 
the  order  of  the  person  named,  it  is  not  competent  for  that  com- 
pany afterwards  to  set  up  equities  of  their  own,  and  say  that, 
because  the  person  who  makes  the  order  is  indebted  to  them,  they 
will  not  pay." 

Though  the  instrument  is  written  both  in  English  and  French, 
I  must  treat  it  as  an  English  document,  and  as  such  it  is  imma- 
terial that  it  is  not  stated  to  be  for  value  received. 

The  only  other  point  necessary  to  be  mentioned  is  with  regard 
to  the  fact  that  the  debentures  were  bought  by  Mr.  Colhorne  on 
the  14th  of  September,  1867,  and  consequently  after  the  resolu- 
tion to  wind  up,  which  was  on  the  5th  of  September,  1867.  It  is 
immaterial,  because  it  is  distinctly  sworn  that  Mr.  Colhorne  had 
no  notice  of  the  resolution  to  wind  up,  and  the  advertisement  in 
the  Gazette  is  only  notice  to  those  who  see  it.  The  debentures 
(1)  Law  Rep.  3  Cb.  762. 
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V.-O.  M.  were  at  the  time  carrying  interest,  whicla  continued  to  be  paid 

1870  till  March,  1869. 

j^yg  It  is  not  necessary  to  go  any  further  into  Mr.  Strawbridges 

Land^Cobi  ^^'^^^  because  the  only  difference  between  the  cases  is,  that  he  is 

PANY  OF  in  rather  a  more  favourable  position  as  to  some  of  his  debentures, 

Ex  parte  ^"^^^^^^      bought  before  the  resolution  to  wind  up.    He  also  made 

CoLBORNEAND  ij2qi;i{pigg  tlio  offico,  aud  was  told  thev  were  valid  documents, 
Steawbeidge.      ^  "  . 

  and  upon  every  ground  I  come  to  the  conclusion  that  his  claim 

must  be  admitted  as  against  the  company. 

The  two  cases  have  been  brought  forward  in  a  most  proper 

manner — by  Mr.  CoTborne,  as  representing  the  class  held  by  him, 

and  by  Mr.  Strawbridge,  as  representing  the  class  held  by  him — 

and  I  believe  it  is  arranged  that  the  costs  of  all  parties  are  to 

come  out  of  the  estate. 


Dec.  10.  When  the  order  came  to  be  drawn  up,  it  appeared 
that  the  question  had  not  been  determined  for  what  amount  the 
claimants  were  entitled  to  prove  upon  the  debentures.  Interest 
having  been  paid,  as  the  coupons  fell  due,  till  the  31st  of  March, 
1869,  the  Eegistrar  drew  up  the  order  for  the  total  amount  of  prin- 
cipal and  interest  so  paid.  The  company,  however,  objected  to  the 
proof  being  allowed  for  a  larger  amount  than  the  principal  and  the 
interest  to  the  date  of  the  passing  of  the  winding-up  resolutions, 
and  contended  that  any  payment  of  interest  beyond  that  period, 
if  made  by  the  company,  should  be  treated  as  a  payment  on  account 
of  the  principal  of  the  debt.  It  was  stated  that  some  portion  of 
the  interest  had  been  paid,  without  the  knowledge  of  the  company, 
by  the  Consolidated  Land  Com^pany  of  France,  which  was  a  company 
formed  for  the  purpose  of  taking  over  its  assets  and  liabilities. 

Mr.  Glasse,  Q.C.,  and  Mr.  Biggins,  for  the  company : — 

It  is  not  disputed  that  this  company  is  insolvent,  and  consequently 
the  question  necessarily  arises,  what  amount  the  debenture  holders 
are  entitled  to  prove  for.  Where  there  is  a  compulsory  order, 
interest  stops  from  the  commencement  of  the  winding-up :  Warrant 
Finance  Comjpanys  Case  (1) ;  FMw  Vale  Company  s  Case  (2).  The 
(1)  Law  Kep.  4  Ch.  643.  (2)  Law  Eep.  5  Ch.  112. 
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sclieme  of  the  Comjpanies  Act,  1862,  was  to  make  the  rights  of  V.-C.  M. 

parties  under  a  winding-up  under  supervision  the  same  as  they  1870 

would  be  under  a  compulsory  order.  Therefore  the  time  for  stopping 

interest  is  the  commencement  of  the  voluntary  AA'inding-up,  and  the  l^'^^^^^^j. 

debt  should  be  taken  for  the  purpose  of  proof  iust  as  it  stood  at    ^^ny  of 

^    ^  J.  Marseilles. 

i^^^^^^e,  ^^^^^^^ 

COLBOENE  AND 

Mr.  ChtUij,  for  Mr.  Colhorne:—  Steawbridge. 

The  principle  on  which  the  decisions  as  to  stopping  interest  on  a 
compulsory  winding-up  is  based  is  the  assumed  insolvency  of  the 
company.  But  that  reason  does  not  apply  to  a  voluntary  winding- 
up,  which  may  be  made  for  many  other  reasons  than  inability  to  pay 
debts :  In  re  East  of  England  BanTcing  Company  (1).  A  voluntary 
winding-up  is  an  act  of  the  shareholders,  not  of  the  creditors,  and 
does  not  bar  the  right  to  a  compulsory  order.  Then,  if  a  voluntary 
winding-up  does  not  stop  interest,  it  is  impossible  that  a  subsequent 
supervision  order  can  relate  back  to  the  confirmatory  resolution  so 
as  to  affect  the  amount  for  which  creditors  are  entitled  to  prove, 
and  interest  ought  to  be  allowed  till  the  supervision  order. 

Mr.  W.  W.  Cooper,  and  Mr.  Lococlc  Webb,  for  Mr.  Strawhridge, 
Mr.  Glasse,  in  reply ; — 

The  supervision  order  is,  by  sect.  151  of  the  Companies  Act,  1862, 
made  equivalent  to  a  winding-up.  Here  the  question  is  not  as  to 
rights  between  shareholders  and  creditors,  but  between  different 
creditors  inter  se.  The  supervision  order  relates  back  to  the  con- 
firmatory resolution,  just  as  is  the  case  in  bankruptcy :  Weston  s 
Case  (2). 

SiK  R.  Malins,  Y.C.  :— 

The  present  question,  as  to  what  is  the  amount  for  which  deben- 
ture holders  are  to  be  entitled  to  prove,  was  not  argued  previously  ; 
and  I  think,  upon  the  authority  of  the  Warrant  Finance  Company's 
Case  (3),  that  the  rule  is  clearly  settled  that,  in  a  compulsory 
winding-up,  debts  bearing  interest  can  only  be  proved  for  the  debt 
and  so  much  of  the  interest  as  is  actually  due  at  the  commence- 

(1)  Law  Eep.  4  Ch.  14.  (2)  Law  Eep,  4  Cb.  20. 

(3)  Law  Eep.  4  Ch.  C43. 
Vol.  XL  2Q  2 
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V.-C.M.  ment  of  tlie  winding-up.    Whatever  day  is  fixed  upon  in  the  case 

1870  of  a  winding-up  under  supervision,  the  interest  will  be  calculated 

jJT*^  for  proof  till  that  day,  without  prejudice  to  a  claim  for  subsequent 

Land^Oom-  ^^^^^^^^        should  turn  out  that  there  is  a  surplus  applicable  to 

PANY  OF  the  purpose.    It  is  admitted  that  a  mere  voluntary  resolution  to 

Ex  parte  "^ind  up  will  not  stop  interest  from  running ;  but  I  am  satisfied,  from 

CoLBORNE  AKD  thc  scctious  of  tho  Companies  Act,  1862,  referred  to  bv  Mr.  Glasse 
Stkawbridge.  ,  ^  " 

  and  Mr.  Uiggms,  that  a  voluntary  winding-up  with  a  supervision 

order  has,  in  all  respects,  the  same  operation  as  if  it  had  been 
oiriginally  a  compulsory  order.  The  only  question  then  is,  from 
what  date  the  supervision  order  must  be  considered  to  be  in  opera- 
tion. There  is  much  to  be  said  in  favour  of  its  operating  from  the 
time  it  is  made,  because  there  has  been  an  interval  of  fifteen  months, 
during  which  the  debenture  holders  have  received  interest,  and  the 
effect  of  making  the  supervision  order  relate  back  to  the  confirma- 
tory resolution  would  be  to  make  that  which  was  a  payment  of 
interest  a  payment  on  account  of  capital,  and  the  proof  would  only 
be  for  the  balance,  after  deducting  what  was  paid.  On  the  other 
hand,  I  think  it  better  to  proceed  upon  broad  general  principles 
than  to  draw  minute  distinctions.  And  as  it  has  been  settled  that 
for  some  purposes  the  supervision  order  relates  back  to  the  con- 
firmatory resolution,  and  makes  it  the  date  of  the  commencement 
of  the  winding-up,  I  think  better  that  there  should  be  a  general 
rule  that,  where  there  has  been  any  order  to  continue  a  winding-up 
under  supervision,  it  should  be  considered  not  as  operating  simply 
from  its  date,  but  as  relating  back  to  the  confirmatory  resolution, 
Considering  that  in  most  cases  the  supervision  order  follows  closely 
upon  the  resolutions,  I  think  this,  on  the  whole,  the  better  rule, 
though  in  some  cases  it  may  produce  some  inconvenience  and  in- 
justice. The  proof  will  therefore  be  for  the  amount  of  principal 
and  interest  due  on  the  debentures  till  the  5th  of  September,  1867. 
The  order  will  be  dated  from  to-day. 


Dec.  13.  The  matter  was  again  mentioned,  and  the  Yice-Chan- 
cellor  wished  to  be  referred  to  the  authorities  which  decided  that 
the  supervision  order  related  back  to  the  confirmatory  resolution. 
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Mr.  Glasse,  and  Mr.  Higgins,  referred  to  Wesion^s  Case  (1),  Dawes    V.-O.  M. 
'Case  (2),  and  Hornhys  Case  (3),  which,  they  stated,  had  been  1870 
followed  by  His  Honour  in  Be  Fneumatic  Tube  Company.  jn  re 

Imperial 
Land  Com- 

  PANY  OF 

Marseilles. 

1871.   Jau.l7.    SieR.Malins,  V.C.:-  CoS™Li> 

I  have  looked  at  the  cases  as  to  the  payment  of  interest  on  the 
debentures,  and  upon  them  the  case  is  clear.  In  a  voluntary 
winding-up,  followed  by  a  supervision  order,  interest  stops  from 
the  date  of  the  winding-up ;  and  the  sole  question  is,  whether  the 
'Commencement  of  the  winding-up  dates  from  the  confirmatory 
resolution  or  the  supervision  order.  I  find  it  clearly  settled  by  the 
authorities  that  the  supervision  order  is  merely  a  continuation  of 
the  voluntary  winding-up,  and  therefore  the  winding-up  commences 
with  the  confirmatory  resolution.  The  order  will  therefore  be  that 
interest  stops  from  the  5th  of  September,  1867. 

Solicitors :  Mr.  /.  Fraser;  Mr.  /.  C.  G.  Bennett;  Messrs.  Abrahams 
&  Boffey;  Messrs.  G.  S.  &  H.  Brandon;  Messrs.  LinJcIater,  HacTcwood, 
Addison,  &  Brown, 


In  re  MOSELEY'S  TEUSTS.  V.-c.  M. 

Will — Bemoteness — Rule  against  Perpetuities — Gift  to  a  Class — Severance  of  ^fji! 

the  Objects  of  the  Gift.  Dec.  21, 

1871 

Gift  on  trust  for  A.  for  life,  and  after  her  death  for  all  her  children  who 
should  attain  twenty-one,  and  the  issue  of  such  of  them  as  should  die  under  Jan.  13,  20. 
that  age  leaving  issue,  "  which  issue  shall  afterwards  attain  the  age  of  twenty- 
one  years,  or  die  under  that  age  leaving  issue  at  his,  her,  or  their  decease  or 
Tespective  dec^jases,  as  tenants  in  common  if  more  than  one,  but  such  issue 
to  take  only  the  share  or  shares  which  his,  her,  or  their  parent  or  pa,rents 
respectively  would  have  taken  if  living." 

None  of  the  children  of  A.  died  under  twenty-one  leaving  issue : — 

Meld,  that  the  whole  gift  was  not  void  as  infringing  the  rule  against  per- 


<1)  Law  Rep.  4  Ch.  20.  (2)  Law  Rep,  6  Eq.  232. 

(3)  16W.  R.  1164. 

2  Q  2  2 
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V.-C.  M.  petuities,  but  that  it  might  be  severed,  and  the  shares  only  would  be  void  as 

jgYQ  to  which  the  specified  event  happened. 

^■^v^  Observations  on  Webster  v.  Boddington  (1),  and  Seaman  v.  Wood  (2). 

In  re 

Moseley's  'Pt-^-t- 

Tkusts.  X  HIS  was  a  question  of  construction  arising  upon  a  clause  in  the 
will  of  Josejph  Moseley,  which  was  dated  the  25th  of  April,  1831. 
The  testator,  after  giving  a  legacy  of  £3000  to  trustees  upon  trust 
to  pay  the  interest  to  his  daughter,  Mary  Jordan,  for  her  life  for 
her  separate  use,  provided  as  follows : — 

"  And  from  the  decease  of  my  said  daughter  my  will  is,  that  the 
sum  of  £3000,  the  securities  for  the  same,  and  the  produce  thereof, 
shall  be  in  trust  for  all  the  children  of  my  said  daughter  who  shall 
attain  the  age  of  twenty-one  years,  and  the  lawful  issue  of  such  of 
them  as  shall  die  under  that  age  leaving  lawful  issue  at  his,  her,  or 
their  decease  or  respective  deceases,  which  issue  shall  afterwards 
attain  the  age  of  twenty-one  years,  or  die  under  that  age  leaving 
issue  living  at  his,  her,  or  their  decease  or  deceases  respectively,  as 
tenants  in  common  if  more  than  one,  but  such  issue  to  take  only 
the  share  or  shares  which  his,  her,  or  their  parent  or  parents 
respectively  would  have  taken  if  living." 

The  testator  died  on  the  27th  of  May,  1831. 

None  of  the  children  of  Mary  Jordan  died  under  twenty-one 
leaving  issue,  but  some  died  under  age  without  leaving  issue.  Five 
attained  twenty-one,  of  whom  two  died  in  their  mother's  lifetime, 
and  the  remaining  three  survived  her. 

Mary  Jordan  died  on  the  16th  of  March,  1869,  and  the  legacy 
of  £3000  was  paid  into  Court  by  the  trustees.  The  three  surviving 
children  and  the  representatives  of  those  who  were  dead  now 
petitioned  for  payment  of  the  legacy  to  them. 

Mr.  Glasse,  Q.C.,  and  Mr.  PecJc,  in  support  of  the  Petition : — 

The  gift  is  to  the  children  of  Mary  Jordan  in  the  first  instance, 
and  not  to  children  and  grandchildren  as  a  class ;  so  that,  if  there 
were  any  invalidity  as  regards  the  gift  to  grandchildren  from  its 
being  supposed  to  infringe  the  rule  against  perpetuities,  it  would 
only  affect  the  share  as  to  which  the  event  had  taken  place ;  and 


(1)  26  Eeav.  128. 


(2)  22  Eeav.  58L 
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that  event  not  having  taken  place  in  any  instance,  the  gift  is  v.-C.  M. 
wholly  good.  1870 

Mr.  Pearson,  Q.C.,  and  Mr.  Higgins,  for  the  residuary  legatee : —  M(4bley's 

The  bequest  is  entirely  void.  It  is  a  gift  to  a  class,  the  members  — 
of  which  would  not  necessarily  be  ascertained  within  the  period 
allowed  by  the  rule  against  perpetuities.  The  question  is  quite 
covered  by  authority.  The  rules  regulating  the  validity  of  a 
bequest  of  this  kind  are  clearly  laid  down  in  Cattlin  v.  Brown  (1), 
and  it  is  shewn  that  such  a  gift  can  only  be  divided,  and  held  valid 
as  to  such  of  the  objects  as  do  not  happen  to  infringe  the  rule, 
where  the  gift  to  every  member  of  the  class  is  distinct  from  that 
to  any  other  member;  and  Seaman  v.  Wood  (2)  and  Webster  v. 
Boddington  (3)  shew  that  the  present  case  does  not  come  within 
that  description. 

Mr.  Barley  for  the  trustees. 

Mr.  Glasse,  in  reply : — 

The  question  as  to  whether  such  a  gift  as  this  is  to  be  treated  as 
one  to  a  class  is  still  open:  Jannan  on  Wills  (4);  and  in  Wilson  v. 
Wilson  (5)  a  similar  clause  was  treated  as  being  valid;  In  Wehster 
V.  Boddington  the  class  was  limited  only  by  the  words,  "  such  issue 
taking  a  parent's  share."  Here  the  words  were,  "  the  share  which 
the  parent,  if  living,  would  have  taken."  The  children  and  grand- 
children are  not  treated  as  one  class,  which  is  the  true  test  of 
validity,  as  appears  from  Stuart  v.  Cockerell  (6). 


Jan.  20.  SiE  E.  Malins,  Y.C.,  after  reading  the  clause  in  the  i87i 
will  above  set  out,  continued : —  y., 

There  were  five  sons  of  the  daughter,  all  of  whom  attained 
twenty-one ;  and  though  there  were  other  children  who  died 
under  twenty-one,  none  of  them  left  issue.  The  result,  therefore, 
was,  that  the  class  who  were  to  take  consisted  of  those  five  sons, 


(1)  11  Hare,  372. 

(2)  22  Beav.  591. 

(3)  26  Ibid.  128. 


(4)  3rd  Ed.  vol.  i.  p.  246. 

(5)  28  L.  J.  (Ch.)  95. 

(6)  Law  Rep.  7  Eq.  363  ;  Ibid.  5  Ch.  713. 
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V.-C.  M.  and  the  legacy  vested  in  them,  unless  the  objection  which  is  raised 
1871  to  the  validity  of  the  bequest  upon  the  ground  of  remoteness  can 
jn  re  Sustained. 

^KusTs  ^  argued  by  Mr.  Pearson  and  Mr.  Biggins,  for  the  residuary 

  legatee,  that  the  gift  is  void  for  remoteness,  because  it  includes 

objects  who  could  not  necessarily  be  ascertained  within  twenty- 
one  years  after  the  termination  of  a  life  in  being  at  the  death  of 
the  testator.  If  the  gift  had  been  to  the  children  and  grand- 
children as  a  class,  that  would  undoubtedly  have  been  the  case,. 
because  the  grandchildren  would  not  necessarily  be  twenty-one 
years  of  age  within  twenty-one  years  after  the  death  of  their  grand-^ 
mother,  but  here  the  number  of  objects  must  be  ascertained  within 
twenty-one  years  after  the  death  of  the  testator.  It  is  to  the^ 
children  who  attain  twenty-one,  and  the  issue  of  those  who  die 
under  that  age,  so  that  necessarily  the  whole  number  of  the  clas& 
will  be  ascertained  within  a  life  in  being  and  twenty-one  years. 
The  property,  therefore,  is  to  be  divided  into  as  many  shares  as  the 
number  of  children  who  attain  twenty-one,  and  who  die  under  that 
age  leaving  issue,  and  the  issue  are  to  take  just  that  which  the 
parent  would  have  taken  if  he  had  lived  to  attain  twenty-one 
years. 

I  apprehend  it  is  the  duty  of  every  Court  to  sustain  a  will 
and  give  effect  to  it  if  possible ;  and  although  the  rule  of  law  that 
property  cannot  be  tied  up  beyond  a  life  in  being  and  twenty-one 
years  must  be  adhered  to,  yet,  if  the  limitation  can  be  divided  sO' 
as  to  be  good  as  to  some  shares  and  bad  as  to  others,  it  is  the 
duty  of  the  Court  to  give  effect  to  it  as  far  as  it  can,  and  not  hold 
that  every  part  of  it  is  void  ;  so  that,  if  one  of  the  children  had 
died  under  twenty-one  leaving  issue,  the  gift  to  his  issue  would 
have  been  void  for  remoteness,  because  his  children  would  not 
necessarily  have  been  born  at  the  death  of  Mary  Jordan.  But  that 
that  fact  should  not  affect  the  gift  to  the  children  who  did  attain 
twenty-one  appears  to  me,  upon  principle,  as  plain  as  anything 
can  possibly  be. 

But  some  cases  were  relied  upon  by  Mr.  Pearson  and  Mr.  JSiggins 
in  opposition  to  this  view,  the  first  of  which  was  Webster  v.  Bod- 
dington  (1) ;  but  there  the  limitation  is  confused  and  general  in 
(1)  26  Eeav.  128. 
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terms,  and  is  not,  as  in  this  case,  by  way  of  substitution  to  tbe    V.-O.  M. 
issue  of  those  who  died  under  twenty -one  leaving  issue,  and  the  1871 
period  at  which  the  children  are  to  die  is  not  even  fixed.    The  j„ 
gift  is  to  the  legatee's  children,  "  whether  of  her  present  or  future  ^^j^^^g^g'^ 

marriage,  and  the  issue  of  such  grandsons,  or  other  child  or   

children  who,  being  a  son  or  sons,  shall  live  to  attain  the  age  of 
twenty-one  years,"  but  the  issue  of  granddaughters  were  only  to 
take  the  parent's  share.  I  must  say  I  think  it  might  very  well 
have  been  held  that  the  gift  was  to  the  children  who  attained 
twenty-one  and  the  issue  of  those  who  died  under  twenty-one; 
and  if  that  had  been  the  disposition  of  the  property,  as  in  the 
present  case  it  is,  I  am  satisfied  that  the  Master  of  the  Rolls 
would  have  held  the  limitation  to  be  valid,  for  he  says  (1) :  If, 
on  the  death  of  Lady  Webster,  the  estate  is  to  be  divided  into  as 
many  shares  as  there  are  children  of  Lady  Webster  who  survive 
her  and  children  of  Lady  Webster  who  have  predeceased  her, 
leaving  children,  then  it  is  perfectly  good ;  but  if  it  be  necessary 
to  wait  until  either  all  the  children  of  Lady  Webster  shall  have 
attained  twenty-one,  or  until  some  child,  or  remoter  issue  of  a 
child,  of  Lady  Webster  shall  have  attained  twenty-one  after  her 
decease,  in  order  to  ascertain  the  number  of  shares  into  which 
the  estate  is  to  be  divided,  then  it  is  void  for  remoteness,  as  the 
class  to  take  is  not  to  be  ascertained  until  after  a  period  which 
may  exceed  a  life  or  lives  in  being  and  twenty-one  years  after- 
wards." This  case,  therefore,  is  no  authority  against  the  conclu- 
sion at  which  I  arrive,  because  it  is  not  limited  to  the  issue  of 
children  who  died  under  twenty-one.  I  think,  nevertheless,  that 
a  little  more  liberality  of  construction  might  have  led  to  the  view 
that  the  gift  was  to  the  children  who  attained  twenty-one,  because 
of  the  words  "  the  issue  are  to  take  the  parent's  share." 

Another  case  cited,  also  a  decision  of  the  Master  of  the  Eolls, 
was  Seaman  v.  Wood  (2),  which  undoubtedly  is  very  like  the  present 
case.  Indeed,  I  do  not  think  it  is  possible  to  distinguish  the  two 
cases ;  and,  therefore,  if  I  am  bound  by  that  case,  I  must  hold  this 
limitation  to  be  void.  In  both  cases  the  grandchildren  were  only 
to  take  the  share  which  their  parent  would  have  taken  if  living. 
Now  the  judgment,  which  is  very  short,  and  appears  to  have  been 
(1)  26  Beav.  134.  (2)  22  Beav.  591. 
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Moseley's 
Trusts. 


V.-C.  M.  given  at  the  end  of  tlie  argument,  and  I  do  not  understand  to 
1871  have  been  a  considered  judgment,  is  in  these  few  words  (1) :  "  My 
^JJ^g  opinion  is,  that  this  gift  is  void  for  remoteness.  I  concur  in  the 
argument  that  this  is  a  question  of  construction  upon  the  meaning 
of  the  words  of  the  gift.  But  the  way  I  look  at  it  is  this :  If  a  man 
gives  an  estate  or  a  sum  of  money  to  all  the  children  of  A.  and  all 
the  grandchildren  of  B.,  to  be  divided  among  them  in  equal  shares 
and  proportions,  and  both  A.  and  B.  survive  the  testator,  I  have 
very  little  doubt  that  such  a  gift  would  be  void  for  remoteness." 

I  have  not  a  shadow  of  doubt  that  it  would  be  void  for  remote- 
ness, because  there  it  is  a  class,  children  of  A.  and  grandchildren 
of  B.  all  thrown  together,  to  take  per  capita.  The  gift  to  one 
part  of  the  class  is  necessarily  void  for  remoteness  ;  and,  according 
to  LeaJce  v.  Rohinson  (2),  when  one  part  of  a  gift  to  members  of  the 
same  class  is  void,  the  whole  gift  is  void  for  remoteness. 

Then  his  Lordship  continues :  "  For  the  class  which  consists  of 
the  children  of  A.  and  the  grandchildren  of  B.  cannot  be  ascer- 
tained until  the  grandchildren  of  B.  are  ascertained,  and  that 
will  be  at  a  period  too  remote."  Then  he  puts  this  question: 
*'  Would  the  case  be  varied  if  the  children  were  to  take  one-half 
of  what  the  grandchildren  were  to  take  ?"  or,  as  it  is  interpreted 
in  Jarman  on  Wills  (3),  "  Would  the  case  be  varied  if  the 
children  were  to  take  one-half  and  the  grandchildren  the  other 
half?"  In  my  opinion  it  would  be  totally  varied,  because  if 
one  moiety  of  any  property  is  given  to  the  children  of  A.  at 
twenty-one,  that  is  a  valid  limitation ;  but  if  the  gift  is  to  grand- 
children at  twenty-one,  it  is  an  invalid  gift.  Therefore,  the  gift 
is  good  as  to  one  moiety  and  bad  as  to  the  other.  And  the 
question  is  so  answered  in  Mr.  Jarman  s  book.  The  Master  of 
the  Eolls,  however,  came  to  the  conclusion  that  the  limitation 
was  void  for  remoteness.  With  great  respect  I  come  to  an  entirely 
opposite  conclusion  ;  and  I  think  that  the  limitation  to  the  children 
who  attained  twenty -one  was  good,  and  the  rest  void.  The  class 
consisted  of  the  children  who  should  attain  twenty-one,  or  die 
under  that  age  leaving  issue,  the  issue  to  take  only  the  parents' 
share.  At  the  death  of  the  testator  the  maximum  number  is  ascer- 

(1)  22  Beav.  594.  (2)  2  Mer.  363. 

(3)  3rd  Ed.  vol.  i.  p.  245. 
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tained,  and  the  property  is  divided  into  as  many  shares  as  there    V.-O.  M. 
are  children  who  attain  twenty-one,  or  die  under  that  age  leaving  1871 
issue.    Then,  if  the  limitation  as  to  the  subsequent  class  is  one  re 
which  would  necessarily  take  effect  within  twenty-one  years  after  ^^teusts'^ 

ii  life  in  being,  it  is  good ;  but  if  it  would  not  so  take  effect  it   

is  bad. 

The  principle  of  severing  gifts  w^as  adopted,  and  has  been  acted 
upon  frequently,  and  especially  by  the  Lord  Chancellor,  when 
Yice-Chancellor,  in  the  case  of  Cattlin  v.  Brown  (1),  where  the 
principle  upon  which  such  gifts  may  be  severed  is  clearly  stated, 
and  it  is  only  necessary  to  refer  to  one  passage  in  the  judgment, 
where  the  Yice-Chancellor  says  (2) :  "  The  testator  devises  the 
estate  to  Thomas  Bannister  Cattlin  for  life,  with  remainder  to  all 
his  children  as  tenants  in  common  for  life,  with  remainder  as  to  , 
every  share  of  every  child  to  the  children  of  that  child  in  fee. 
Now,  to  follow  the  respective  shares  of  the  property,  suppose 
Thomas  Bannister  Cattlin  to  have  four  sons,  A.,  B.,  C,  and  B., 
and  A.  and  B.  to  be  living  at  the  testator's  death,  and  the  others 
to  be  born  afterwards.  A.  and  B.,  on  the  testator's  death,  take 
an  immediate  vested  interest  in  remainder  for  life,  expectant  on 
their  father's  death,  with  remainder  to  their  respective  children 
in  fee,  subject  to  their  respective  moieties  being  diminished  on 
the  birth  of  C.  and  D.,  but  their  exact  shares  are  ascertained  within 
the  legal  limits  at  the  death  of  their  father,  and  neither  their 
life  interests,  nor  the  remainder  in  fee,  are  capable  of  being  wholly 
divested  in  favour  of  any  party  beyond  the  legal  limits."  It  is, 
in  reality,  the  case  of  Starrs  v.  Benhow  (3),  substituting  a  given 
share  for  a  given  sum  of  money.  Therefore  he  held,  as  I  have 
stated,  the  limitation  to  be  good  as  to  the  children  of  such  children 
as  were  living  at  the  death  of  the  testator.  The  same  principle  of 
severing  parts  of  a  limitation  which  are  good  from  those  which 
are  bad,  was  also  adopted  by  the  same  learned  Judge  in  Wilson  v. 
Wilson  (4).  I  may  also  state  that  there  are  observations  upon  the 
judgment  of  the  Master  of  the  Kolls  in  the  case  of  Webster  v. 
Boddington^  in  Jarman  on  Wills  (5),  with  which  observations  I 

(1)  11  Hare,  372.  (3)  3  D.  M.  &  G.  390. 

(2)  Ibid.  379.  (4)  28  L.  J.  (Ch.)  95. 

(5)  3id  Ed.  vol.  i.  pp.  246,  250. 
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V.-O.  M.    entirely  concur.    The  result  is  that,  in  my  opinion,  the  event  here 
1871       being  that  there  were  only  five  children  of  Mary  Jordan  who 
In  re      attained  twenty-one,  the  legacy  absolutely  vested  in  them.  The 
"^EusTs'^   Petitioners  are  three  of  those  five  sons,  and  they  each  of  them 

  take  one-fifth,  and  the  remaining  two-fifths  will  go  to  the  legal 

personal  representatives,  in  equal  shares,  of  the  two  sons,  who, 
having  attained  twenty-one,  afterwards  died  in  the  lifetime  of  the 
testator's  daughter  Mary  Jordan, 

Solicitors ;  Messrs.  T,  Wliite  &  Son  ;  Messrs.  Sharj^  VUithorne, 


V.-c.  M.  OLIVER  V.  OLIVER. 


1871 
Jan.  31. 


Legacy —  General^  S;pecific,  or  Demonstrative. 

A  testator,  reciting  that  he  was  entitled,  after  the  death  of  his  sister,  to 
£5602  consols,  bequeathed  to  his  son  the  sum  of  £2000  consols,  part  thereof, 
or  a  sum  equal  thereto,  to  be  transferred  or  paid  to  him  when  the  same 
should  be  received  by  his  executors.  After  the  date  of  his  will  the  testator's 
sister  died,  and  he  received  the  £5602  consols,  which  he  sold  out  and  mixed 
with  his  other  moneys.  He  afterwards  confirmed  his  will  by  a  codicil,  but 
died  without  having  any  sum  of  consols : — 

Held,  that  the  legacy  was  specific ;  and  that  the  particular  fund,  part  of 
which  was  given  to  the  son,  being  no  longer  in  existence,  the  legacy  failed. 

Observations  on  Le  Grice  v.  Finch  (1). 

Thomas  OLIVE jR  the  elder,  on  the  marriage  of  his  daughter 
Jemima  Fidcoch,  settled  a  sum  of  £5602  5s.  3  per  Cent,  consols 
upon  trust  for  his  said  daughter  for  life,  and  afterwards  for  the 
issue  of  the  marriage,  but  upon  failure  of  such  issue,  the  settlor 
himself  became  entitled  to  the  stock.  Thomas  Oliver  the  elder, 
being  so  entitled  to  the  reversion  of  the  £5602  5s.  stock  by  his 
will,  gave  his  daughter,,  the  tenant  for  life,  power  to  appoint  £2000, 
part  thereof,  to  any  of  his  (the  testator's)  descendants,  and  the 
residue  of  the  said  sum  of  stock  he  bequeathed  to  his  son  Thomas^ 
Oliver  the  younger  absolutely. 
Thomas  Oliver  the  elder  died  in  the  lifetime  of  his  daughter. 


(1)  3  Mer.  50. 
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TJiomas  Oliver  the  younger  made  his  will,  elated  the  28th  of  V.-C.  M. 
April,  1865,  which  contained  the  following  bequest : —  1871 

"  Whereas  a  sum  of  £5602  5s.  stock  was  transferred  by  my  late  Oliver 
father,  Thomas  Oliver,  Esq.,  on  the  marriage  of  my  sister  Jemima  Olivee. 
Fidcoeh  with  her  late  husband  John  Uenzeij  Fidcockj  to  the  trustees 
of  the  settlement  executed  upon  their  marriage,  to  which  sum,  or 
some  part  thereof,  or  the  securities  or  property  now  representing 
the  same,  I  shall  be  entitled  on  the  decease  of  my  said  sister : 
Now  I  hereby  give  and  bequeath  unto  my  son  Thomas  William 
Oliver  (the  Plaintiff)  the  sum  of  £2000  consols,  part  thereof,  or 
a  sum  equal  thereto,  for  his  absolute  use,  and  to  be  transferred  or 
paid  to  my  said  son  when  and  as  soon  as  the  same  shall  be  received 
or  got  in  by  my  said  executors ;"  and  after  giving  another  legacy 
of  £1000  to  the  Plaintiff,  and  divers  other  pecuniary  legacies,  the 
testator  bequeathed  the  residue  of  his  personal  estate  upon  the 
trusts  therein  mentioned. 

Mrs.  PidcocJc  died  without  issue  in  the  month  of  November, 
1865,  having,  by  her  will,  dated  in  July,  1862,  executed  the  power 
given  her  by  her  father  over  the  £2000  in  favour  of  her  brother, 
Thomas  Oliver  the  younger,  and  upon  her  death  the  £5602  5s. 
stock  was  transferred  to  him  by  the  trustees  of  her  marriage 
settlement. 

On  the  16th  of  October,  1868,  Thomas  Oliver  the  younger  made 
a  codicil  to  his  will,  and  thereby  reduced  the  amount  of  the  legacy 
of  £2000  consols  by  his  will  bequeathed  to  his  son  Thomas  W. 
Oliver,  in  consequence  of  having  then  recently  made  an  advance  to 
him,  and  in  all  other  respects  he  thereby  confirmed  his  will. 

He  died  in  July,  1870. 

It  appeared  that  Thomas  Oliver  the  younger,  after  having 
received  the  £5602  5s.  stock,  and  before  the  date  of  his  codicil, 
had  sold  out  the  principal  part  thereof,  and  the  remainder  of  such 
stock  he  had  sold  out  and  mixed  with  his  other  moneys  before  his 
death,  at  which  time  no  sum  of  consols  was  standing  in  his 
name. 

The  bill  was  filed  by  Thomas  W.  Oliver,  claiming  to  be  entitled 
to  the  legacy  of  £2000,  or  a  sum  equal  to  the  value  of  £2000 
consols,  on  the  ground  that  it  was  a  demonstrative  legacy. 

The  question  was  raised  upon  demurrer. 
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V.-C.  M.       Mr.  Glasse,  Q.C.,  and  Mr.  /.  T.  Humphry,  in  support  of  the 
1871       demurrer: — 

Oliver  It  is  quite  clear  upon  this  will,  that  the  testator  did  not  intend 
Oliver,  the  £2000  to  be  paid  out  of  his  general  estate.  He  says  the  legacy 
is  to  be  part  of  the  £5602  5s.  which  was  coming  to  him  upon  his 
sister's  death,  and  it  was  to  be  paid  when  the  same  should  be 
received  by  his  executors.  It  is  not  to  be  paid  out  of  the  fund, 
but  to  be  part  of  the  fund  itself.  This  takes  it  out  of  the  category 
of  demonstrative  legacies,  and  makes  it  specific,  and  if  the  fund  is 
not  in  existence,  the  legatee  cannot  have  part  of  that  fund.  This 
distinction  is  drawn  in  all  the  cases,  such  as  Kirby  v.  Potter  (1), 
where  the  legacy  was  directed  to  be  paid  out  of  the  testator's 
reduced  bank  annuities,  and  the  Court  held  it  to  be  pecuniary. 

The  case  of  Gardner  v.  Hatton  (2)  is  conclusive  as  to  this 
principle.  There  the  testator  gave  £7000  secured  on  mortgage  of 
a  particular  estate.  After  the  date  of  the  will  the  money  was 
received  by  the  testator's  agent,  and  £6000,  part  thereof,  was 
invested  upon  another  mortgage.  In  that  case  the  legacy  was  held 
to  be  specific ;  and,  notwithstanding  that  the  £6000  remained  due  on 
the  second  mortgage  at  the  testator's  death,  the  legacy  was  declared 
to  be  wholly  adeemed.  This  principle  is  also  laid  down  in  i^oper  on 
Legacies  (3),  and  the  Court  is  bound  by  the  authorities  to  hold  that 
this  legacy  is  specific,  and  that,  as  the  fund  has  failed,  the  legacy 
must  fail  altogether. 

Mr.  Cotton,  Q.C.,  and  Mr.  W,  Pearson,  for  the  Plaintiff,  Thomas 
W,  Oliver: — 

There  can  be  no  doubt  in  this  case  as  to  what  was  the  intention  of 
the  testator.  He  recites  that  he  was  entitled  to  a  sum  of  £5602  5s. 
upon  the  death  of  his  sister.  He  then  says  :  "  I  give  and  bequeath 
to  my  son  (the  Plaintiff)  the  sum  of  £2000  consols,  part  thereof, 
or  a  sum  equal  thereto."  At  the  time  he  made  his  will  he  could 
not  tell  upon  what  securities  the  money  would  be  placed.  It  was 
at  that  time  in  consols  ;  therefore  he  used  the  term  "  consols ;"  but 
to  avoid  any  doubt  as  to  his  intention,  he  adds :  "  Or  a  sum  equal 
to  £2000  consols."    It  was  therefore  a  gift  of  £2000  consols,  or  a 


(1)  4  Yes,  748. 


(2)  6  Sim.  93. 


(3)  Page  220. 
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sum  equal  thereto.    It  is  not  a  mere  demonstrative  legacy,  but  a    V.-C.  M. 
sum  of  money  to  be  paid  out  of  a  particular  fund,  or  a  sum  equal  1871 
thereto  to  be  paid  out  of  money  to  be  got  in  by  his  executors.  Oliver 
This  makes  it  a  legacy  with  a  double  aspect.    If  the  stock  be  in  qliver 

existence,  then  it  is  a  bequest  out  of  that  stock  ;  but  if  the  particular   

stock  should  not  exist,  then  it  is  a  legacy  of  a  sum  of  money  equal 
to  a  sum  of  £2000  stock.  This  view  of  the  case  is  supported  by 
the  cases  already  decided. 

In  Bronsdon  v.  Wmter  (1)  a  testator  devised  a  sum  of  £2000 
stock,  and  though  at  the  time  of  making  his  will  he  had  that  precise 
sum  of  stock,  he  afterwards  sold  £1500  of  it,  and  three-fourths  of 
the  residue  was  turned  into  annuities  by  Act  of  Parliament.  Still 
the  bequest  was  held  not  to  have  been  adeemed.  A  legacy  of 
stock  will  be  considered  as  general  or  specific,  according  as  it  may 
be  gathered  from  the  words  of  the  wdll  that  the  testator  intended 
to  give  particular  stock  of  which,  he  was  possessed,  or  intended 
merely  that  the  legatee  should  have  the  quantity  of  stock 
mentioned.  In  the  former  case  the  bequest  will  be  specific ;  in 
the  latter  it  will  be  general.  This  case  is  distinctly  within  the 
latter  definition.  In  Chaworth  v.  Beech  (2)  there  was  a  legacy  of  the 
money  due  on  a  note,  and  it  was  held  to  be  specific  upon  the 
intention ;  but  the  Master  of  the  KoUs  said,  if  there  is  the  least 
opening  to  imagine  that  the  testator  meant  to  give  a  sum  of  money, 
and  referred  to  a  particular  fund  only  as  that  out  of  which  in  the 
first  place  he  meant  it  to  be  paid,  the  legatee  will  have  the 
advantage,  and  it  will  be  considered  as  pecuniary,  so  that  the 
legacy  should  not  be  defeated  by  the  destruction  of  the  security  if 
that  should  fail.  The  leaning  of  the  Court  always  is  against 
holding  a  legacy  to  be  specific,  unless  the  intention  is  clearly 
defined  :  Le  Grice  v.  Finch  (3)  ;  Kirhy  v.  B otter  (4) ;  Williams  on 
Executors  (5).  In  this  case  we  submit  that,  according  to  the 
fixed  rule  of  construction  and  the  manifest  intention  of  the  testator, 
the  legacy  cannot  be  allowed  to  fail.  The  whole  question  is  one 
of  intention,  and  the  codicil  puts  the  matter  beyond  doubt  when 
the  testator,  after  he  had  received  the  particular  sum,  and  had 


(1)  Amb.  56. 

(2)  4  Yes.  555. 

(5)  Page  1078. 
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even  then  mixed  it  with  his  other  moneys,  still  confirms  his  will  in 
all  respects,  and  thereby  confirms  his  intention  of  giving  the  £2000 
to  the  Plaintiff. 

Mr.  Glasse,  in  reply,  cited  Deane  v.  Test  (1). 

Sir  E.  Malins,  V.C. 

This  case  is  one  of  very  considerable  nicety,  and  I  think  different 
minds  may  well  come  to  different  conclusions  upon  it ;  but,  on  the 
whole,  I  do  not  feel  any  doubt  as  to  the  conclusion  at  which  I 
ought  to  arrive. 

It  appears  that  Mrs.  Pidcoch  was  alive  at  the  date  of  the  will 
of  the  testator,  Thomas  Oliver  the  younger.  His  will  is  dated 
the  28th  of  April,  1865,  and  his  sister  did  not  die  till  the 
following  month  of  November.  He  himself  did  not  die  till  last 
year,  1870. 

In  this  state  of  things,  being  entitled,  at  all  events,  to  £3602  5s, 
stock,  with  the  chance  of  having  the  other  stock,  it  being  uncertain 
whether  he  would  have  the  whole  or  part  of  it,  and  it  being  uncer- 
tain whether  he  would  have  £5602  or  £3602,  or  whether  it  would 
be  in  the  shape  of  so  much  money  or  other  funds  produced  by  the 
conversion  of  the  stock,  while  his  sister  was  alive  and  while  she  was 
therefore  tenant  for  life,  and  when  it  was  uncertain  whether  she 
would  survive  him  or  not,  he  makes  his  will  upon  the  assumption 
that  she  would  survive  him,  and  in  that  will  is  contained  the  short 
bequest  upon  which  the  question  arises. 

The  simple  question  is.  Is  this  a  general,  a  demonstrative,  or  a 
specific  legacy  ?  If  it  is  a  specific  legacy,  that  is,  if  it  is  a  legacy 
to  be  paid  only  out  of  that  particular  fund,  then  the  testator  having 
received  the  fund  in  his  lifetime  and  mixed  it  with  his  general 
estate,  it  is  no  longer  in  existence ;  and,  because  the  whole  would 
have  failed,  the  part  must  necessarily  fail  if  you  cannot  find  the 
whole. 

The  doctrines  of  the  Court  as  to  specific  and  general  legacies, 
notwithstanding  the  authorities  that  have  been  cited,  do  not  admit 
of  much  doubt.  If  I  give  £10,000  consols  standing  in  my  name, 
that  is  specific ;  and  if  I  sell  the  stock  in  my  lifetime,  the  legacy 

(1)  9  Ves.  146. 


V.-C.  M. 

1871 

Oliver 
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fails.    If  I  give  £10,000  stock,  tliat  is  general,  because  the  exe-  V.-C.M. 
€utors  must  buy  stock  to  meet  it,  in  case  I  do  not  leave  stock  for  1871 
the  purpose.    If  I  give  a  sum  of  money  to  be  paid  out  of  a  par-  Oliver 
ticular  stock,  that  is  a  legacy  which  will  take  effect,  although  the  qlivek 

particular  security  fails ;  but  whenever  it  is  the  whole  or  part  of  a   

particular  thing,  I  apprehend  the  legacy  must  fail  if  the  thing 
itself  fails.  The  case  of  Le  Grice  v.  Finch  (1),  a  decision  of  Sir 
William  Grant's,  would  seem  to  trench  upon  that  rule,  because 
there  the  testatrix  had  a  sum  of  money  which  was  out  on  mort- 
gage, in  which  the  testatrix  and  her  mother  had  a  joint  inte- 
rest. She  said :  "  It  was  the  wish  and  desire  of  her  mother  and 
herself  that  the  £500  they  had  then  out  upon  mortgage  should  be 
given  to  the  Plaintiff  Sophie  Ann  Le  Grice  and  her  family  in 
manner  thereinafter  mentioned."  She  gave  and  bequeathed  to 
the  Defendants,  her  executors,  immediately  after  the  decease  of 
her  mother,  the  said  £500,  with  all  interest  due  thereon,  upon 
trust  for  the  Plaintiffs  as  therein  mentioned."  The  £500  was 
called  in,  in  the  lifetime  of  the  testatrix,  and  put  in  other  securities. 
The  question  was,  whether  the  gift  failed.  Clearly  that  was  a 
bequest  of  £500  out  on  a  particular  security,  and  the  security  being 
called  in  the  specific  thing  no  longer  existed.  .In  the  case  of 
Gardner  v.  Hatton  (2)  the  testator  had  £7000  out  on  mortgage 
lent  to  A.;  he  said :  "  I  give  the  £7000  out  on  mortgage  to  and 
A.,  in  the  lifetime  of  the  testator,  paid  it  off ;  the  testator  afterwards 
lent  £6000,  part  of  the  money,  to  B.,  and  there  Sir  Lancelot  Shad- 
well  held  that,  the  thing  no  longer  existing,  the  legacy  failed ;  it 
was  adeemed  by  paying  off  the  debt.  The  only  way  I  can  reconcile 
the  case  of  Le  Grice  v.  Finch  with  the  case  of  Gard^ier  v.  Hatton 
is,  that  in  the  former  case,  although  the  fund  was  identified,  it  was 
a  fund  in  which  the  testatrix  and  her  mother  had  a  joint  interest, 
and  Sir  William  Grant  said  they  still  had  a  joint  interest  in  that 
fund.  What  was  intended  was  the  £500,  in  which  she  and  her 
mother  had  a  joint  interest ;  and  it  was  by  a  mere  accident  that 
it  happened  to  be  called  in.  Upon  that  ground  it  was  that  Sir 
William  Grant  decided  the  case.  I  think  it  runs  very  close,  indeed, 
to  the  rule ;  and  I  am  much  disposed  to  think  the  decision  would 
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V.-O.  M.    not  be  the  same  at  the  present  day,  although  it  is  a  decision  of  so 
1871      eminent  a  Judge  as  Sir  William  Grant 

Oliver  What  I  have  to  decide  in  this  case  is,  whether  this  is  a  legacy 
Oliter     ^^'^^^  ^  particular  security  or  whether  it  is  a  gift  of  part  of  the  par- 

  ticular  fund.    It  has  been  very  much  pressed  upon  me  by  the 

counsel  for  the  Plaintiff  that  it  is  not  part  of  the  fund,  but  that  it 
is  £2000  to  be  paid  at  all  events  out  of  this  stock.  If  so,  it  is  a 
demonstrative  legacy,  a  legacy  having  the  particular  security  of 
this  stock ;  but,  looking  at  the  whole  frame  of  the  will,  I  think 
the  legacy  is  specific.  That  this  is  a  legacy  which  ought  to  take 
effect  I  have  no  doubt,  because  what  the  testator  intended  was, 
that  if  he  got  the  fund  the  son  should  have  a  part  of  it,  and 
having  received  it  in  his  own  lifetime,  the  intention  of  the  testator 
was  that  his  son  should  have  the  legacy ;  but  has  he  given  it  in 
such  a  form  that  I  can  effectuate  that  intention?  The  words  are : 
I  hereby  give  and  bequeath  unto  my  said  son  Thomas  William 
Oliver  the  sum  of  £2000  consols,  part  thereof."  It  has  not  been 
disputed  that  if  the  will  stopped  there — if  he  had  said,  "  I  give  the 
the  whole  £5600,"  it  must  necessarily  have  failed  if  he  had  received 
it,  as  he  did,  and  mixed  it  with  the  general  estate.  Then,  must  it 
not  necessarily  follow  that  it  is  true  of  a  part,  if  true  of  the  whole  ? 
The  thing  itself  does  not  exist,  and  therefore  as  a  bequest  of  the 
whole  would  have  failed  by  a  receipt  of  it  and  mixing  it  up  with  his 
general  estate,  it  necessarily  follows  that  it  fails  as  to  part  which  is 
given  out  of  the  general  fund.  Then  come  the  words  much  relied 
upon  by  the  Plaintiff,  "  or  a  sum  equal  thereto."  Now,  why  are 
those  words  introduced  ?  He  did  not  know%  as  I  have  pointed  out, 
whether  the  fund  would  be  stock  or  money  at  the  time  of  his  death, 
whether  the  trustees  of  the  settlement  would  not  have  converted  it 
into  money,  invested  it  on  mortgage,  or  otherwise  dealt  with  it ;  and 
therefore,  that  the  legacy  should  not  fail  if  it  happened  not  to  be 
stock,  he  says  :  ''I  give  and  bequeath  to  my  son  the  sum  of  £2000, 
part  thereof,  or  a  sum  equal  thereto that  is,  if  it  is  not  stock,  he 
shall  have  so  much  as  that  would  be  worth,  but  still,  I  apprehend, 
out  of  the  same  fund.  All  doubt  on  that  subject  is  removed  by  the 
subsequent  w^ords  :  "  Or  a  sum  equal  thereto,  for  his  absolute  use, 
and  to  be  transferred  or  paid  to  my  said  son  when  and  so  soon  as 
the  same  shall  be  received  or  got  in  by  my  said  executors."  All 
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this  shews  it  was  a  legacy  to  be  paid  out  of  that  fund,  and  that    v.-C.  M. 
fund  alone.    If  that  fund  had  failed,  the  legacy  must  have  failed.  1^,72 
If  that  fund  is  received  and  mixed  up  with  the  testator's  general  q^^^ 
•estate,  it  necessarily  follows,  upon  the  principle  upon  which  Gardner 

V.  Hation  (1)  was  decided  by  Sir  Lancelot  Shadwell,  that  the  thing   ' 

itself,  the  fund  out  of  which  the  legacy  is  given,  being  no 
longer  in  existence,  with  the  fund  the  legacy  fails.  But,  at  the 
same  time,  I  repeat  that  that  is  manifestly  against  the  inten- 
tion of  the  testator.  I  accede  to  the  argument,  that  a  subsequent 
codicil  confirming  a  will  will  not  set  up  adeemed  legacies ;  yet  the 
circumstance  of  the  testator  making  a  codicil  three  years  afterwards, 
that  is,  three  years  after  the  death  of  his  sister,  in  which  by  not 
altering  his  will  he  confirms  every  part  of  it,  shews  what  his 
intention  was.  He  was  not  aware  of  this  doctrine  of  ademption. 
He  clearly  wished  that  his  son  should  have  the  £2000,  and  it  is 
only  the  doctrine  of  this  Court  that  says  he  shall  not.  Therefore, 
although  I  am  obliged  to  allow  the  demurrer,  I  do  so  with  regret, 
because  I  feel  I  am  deciding  in  direct  contravention  of  what  I 
believe  to  be  the  testator's  intention. 

Upon  these  grounds  the  demurrer  must  be  allowed. 

The  Yice-Chancellor  having  prefaced  the  order  with  the 
words,  "The  Court  being  of  opinion  that  the  legacy  is  specific, 
allow  the  demurrer 

The  Kegistrar  raised  an  objection  that  that  was  not  in  the  usual 
form. 

The  Yice-Chancellor  said  he  had  used  that  form  before,  and 
he  believed  that  other  Judges  had  done  the  same.  He  therefore 
adhered  to  the  form  of  order,  it  being  desirable  to  express  the 
ground  of  the  decision,  though,  as  a  general  rule,  it  was  not  done. 

Solicitors  for  all  Parties :  Messrs.  Symes,  Sandilands,  <&  ITumphry, 

(1)  G  Sim.  93. 
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EEED  V.  BKAITHWAITE. 

Will — Construction — Gift  over — Failure  of  Condition — Words  "and"  "  o)%" 

A  testator  gave  his  residuary  estate  to  his  wife  for  life,  and  afterwards- 
to  his  cousin  IT.  for  her  sole  use ;  and  should  she  have  any  legal  issue  by 
marriage,  to  he  divided  amongst  them  equally  at  twenty-one.  "  Should  the 
said  IT.  not  survive  my  wife,  and  die  without  the  said  legal  issue  by  marriage,"" 
he  gave  his  residuary  estate  to  M. 

H.  survived  the  testator's  wife,  but  had  no  children: — 
Held,  i\i2it  the  words  "not  survive"  must  be  construed  as  equivalent  tO' 
*'  die  in  the  lifetime  of,"  and  that  the  gift  over  could  only  take  effect  on  the- 
death  of  H.,  without  children,  in  the  lifetime  of  the  testator's  widow,  which 
event  not  having  happened,  it  failed. 

Orey  v.  Pearson  (1)  and  Brownsiuord  v.  Ediuards  (2)  considered. 

This  was  a  demurrer  raising  a  question  of  construction  upon  the 
will  of  Edward  Peter  Halse,  which  was  dated  the  23rd  of  April, 
1856 ;  and  after  making  some  specific  bequests  to  the  testator's, 
wife,  continued  in  the  following  words  : — 

"  And  further,  I  bequeath  unto  her  (referring  to  his  wife)  the 
interest  of  all  moneys  invested  in  whatever  securities  they  may  be 
at  the  time  of  my  death,  together  with  all  rents  arising  from  lease- 
holds, or  freehold,  or  freeholds  I  may  be  possessed  of  at  the  time 
of  my  death,  or  that  I  may  be  legally  entitled  to  after  my  death,, 
for  her  own  use,  until  the  time  of  her  death ;  and  then  I  will  and 
bequeath  all  the  residue  unto  my  cousin,  Maria  Ann  Halse,  the 
daughter  of  my  late  uncle,  Thomas  Raise,  the  interest  of  which 
shall,  with  all  rents  arising  from  leaseholds,  or  freehold,  or  free- 
holds, be  appropriated  for  her  sole  benefit,  and  not  subject  to  any 
of  her  husband's  debts,  either  at  the  time  of  her  marriage  or  at 
any  time,  but  solely  for  her  own  use  and  benefit ;  and  should  she 
have  any  legal  issue  by  marriage,  then  after  her  death  the  said 
residue  to  be  divided  amongst  them  equally,  share  and  share  alike^ 
when  they  attain  the  age  of  twenty-one  years.  Should  the  said 
Maria  Ann  Halse  not  survive  my  wife,  Emmeline  Watson  Halse^ 
and  die  without  the  said  legal  issue  by  marriage,  I  then  will  and 
bequeath  all  the  said  sum  or  sums  of  moneys  invested  in  the  Hanh 

(1)  6  H.  L.  C.  61.  (2)  2  Yes.  Sen.  243.  > 
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of  England,  railway  shares,  bonds,  or  other  securities,  together  with    V.-C.  M. 
all  leaseholds,  freehold,  or  freeholds,  unto  my  goddaughter  Mary  1871 
Ann  Vaughan  Morgan,  for  her  sole  benefit  and  use."  reed 
The  testator  died  on  the  7th  of  August,  1858,  leaving  his  beatthwaite 

wife  and  Maria  Ann  Halse,  and  Mary  Ann  Vaughan  Morgan,  all   

surviving  him. 

The  testator's  widow  died  on  the  28th  of  February,  1863.  Mary 
Ann  Vaughan  Morgan  became  the  wife  of  William  Beed,  and  Maria 
Ann  Halse  married  William  Francis;  but  though  she  had  been 
married  for  several  years  she  had  never  had  any  children.  She 
had  been  in  the  receipt  of  the  residuary  real  and  personal  estate 
since  the  death  of  the  testator's  widow. 

The  bill  was  filed  by  Mr.  and  Mrs.  Beed,  and  prayed  that  the 
trusts  of  the  will  might  be  administered  and  the  property  secured 
in  Court,  on  the  assumption  that  on  the  death  of  Mrs.  Francis  the 
gift  over  to  Mrs.  Beed  would  take  effect.    Mrs.  Francis  demurred. 

Mr.  Cotton,  Q.C.,  and  Mr.  Cozens-Hardy,  for  the  demurrer : — 

This  is  a  gift  in  terms  absolute,  in  the  first  instance,  in  favour  of 
Mrs.  Francis,  but  subject  to  defeasance  if  she  had  issue,  in  which 
case  there  was  a  substitutionary  gift  to  such  issue.  The  gift  over 
only  takes  effect  in  case  of  the  death  of  Mrs.  Francis  without  issue 
in  the  lifetime  of  the  testator's  widow,  and  as  she  has  survived  it 
is  impossible  that  it  can  take  effect,  and  consequently  Mrs.  Beed 
has  no  interest  to  entitle  her  to  maintain  the  suit,  and  the  demurrer 
ought  to  be  allowed. 

Mr.  Pearson,  Q.C.,  and  Mr.  Hemming,  for  the  Plaintiff: — 

The  words  "not  survive"  are  not  necessarily  equivalent  to  "die 
in  the  lifetime,"  and  unless  that  substitution  is  made  there  is  no 
necessity  to  substitute  "  or  "  for  "  and  "  in  order  to  construe  the 
will.  So  that  the  case  is  not  concluded  by  Grey  v.  Pearson  (1), 
which  overruled  Brownsword  v.  Edwards  (2)  only  on  the  question 
of  such"  a  substitution.  But  such  a  substitution  was  not  necessary 
in  Brownsword  v.  Edwards,  as  was  pointed  out  by  Parke,  B.,  in 
Mortimer  v.  Hartley  (3),  in  delivering  the  judgment  of  the  Court 

(1)  6  H.  L.  C.  61.  (2)  2  Ves.  Sen.  243. 

(3)  3  De  Gr.  ifc  Sm.  330,  n. 
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V.-C.M.    of  Exchequer.    Apart  from  authority,  the  intention  is  plain  to 
1871      make  the  gift  over  take  effect  on  the  death  of  Mrs.  Francis  with- 
Eeed      out  issue  at  any  time,  and  that  intention  may  be  carried  out  by  a 
Braithwaite  construction  both  rational  and  grammatical,  without  any  substi- 

  tution  or  addition  of  words.    There  is  a  positive  gift  to  the  issue  of 

Mrs.  Francis  in  any  event,  and  a  gift  over  in  certain  events,  which 
is  in  remainder,  and  not  in  defeasance,  and  consequently  could 
not  affect  any  interests  of  the  children.  The  gift  over  could  not 
take  place  if  there  were  children  in  existence.  The  words  "  die 
without  such  legal  issue "  thus  refer  to  another  alternative,  in 
which  the  time  of  the  death  is  not  limited.  The  words  of  the  will 
are  consequently  sufficient  to  support  two  alternatives  without  any 
resort  to  substitution.  But  if  it  is  necessary  to  make  any  substi- 
tution or  addition,  that  might  be  much  more  easily  done  here  than 
in  many  previous  cases,  where  the  actual  intention  has  been  clear : 
In  re  Thomsons  Trusts  (1)  ;  Surtees  v.  HopJcinson  (2).  In  FLutton 
V.  SimjQson  (3),  one  mode  of  failure  of  a  gift  was  expressed,  and  the 
Court  read  it  as  if  all  other  modes  of  failure  had  been  also  ex- 
pressed. Luxford  V.  CheeJce  (4)  and  Pearsall  v.  Simpson  (5)  were 
similar  cases.  Applying  this  principle,  the  words  "if  she  shall 
not  survive  "  mean  simply  "  subject  to  the  life  estate,"  and  the 
words  should  she  "  die  without  issue  "  mean  "  subject  to  the  interest 
of  the  children,"  so  that  the  gift  is  to  Mrs.  Eeed  subject  to  the  life 
estate  of  Mrs.  Francis,  and  the  gift  to  her  children. 

Mr.  Cotton,  in  reply  : — 

To  make  out  two  contingencies  would  be  to  frame  an  entirely 
new  will.  The  settled  rule  now  is,  that  expressions  of  this  kind  are 
to  be  construed  according  to  their  strict  literal  meaning.  It  is  im- 
possible to  distinguish  this  case  from  Grei/  v.  Pearson  (6).  In 
Brownsword  v.  Edwards  (7)  the  gift  over  was  necessarily  a  re- 
mainder, for  the  previous  limitations  made  an  estate  tail,  which  is 
not  the  case  here.  Doe  v.  Jessep  (8)  could  not  stand  together  with 
Brownsword  v.  Edwards;  and  Doe  v.  Jessep  was  followed  in  Orey 

(1)  Law  Kep.  11  Eq.  146.  (5)  15  Ves.  29. 

(2)  Ibid.  4  Eq.  98.  (6)  6  H.  L.  C.  61. 

(3)  2  Vern.  722.  (7)  2  Ves.  Sen.  243. 

(4)  3  Lev.  125.  (8)  12  East,  288. 
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V.  Pearson  (1),  which  latter  has  been  followed  by  the  Master  of    V.-0.  M. 
the  Eolls  in  Seccomhe  v.  Edwards  (2).  1871 

Reed 

.   V. 

Beaithwaite. 

Feb.  14.  Sir  K.  Malins,  Y.C,  after  reading  the  clause  in  the 
will  above  set  out,  and  shortly  referring  to  the  facts  stated  in  the 
bill,  and  observing  that  he  was  of  opinion  that  the  words  "  legal  issue 
by  marriage  "  clearly  meant  "  children,"  continued : — 

The  meaning  of  the  clause  creating  the  gift  over  is,  "  Should 
Maria  Ann  Halse  die  in  the  lifetime  of  my  wife,  and  without  such 
issue that  is,  children  who  should  attain  twenty-one."  She  has 
survived  the  wife ;  and  the  question  is,  whether  the  gift  over  to  the 
Plaintiff  can  now  take  effect. 

It  is  most  improbable  that  the  testator  should  intend  the  gift  over 
to  take  effect  if  Maria  Ann  should  die  without  issue  immediately 
before  the  testator's  widow,  but  not  if  she  should  die  immediately 
after  her.  It  is  therefore  highly  probable  that  the  intention  of 
the  testator  would  be  effectuated  by  reading  the  will  as  Mr.  Pearson 
and  Mr.  Hemming,  for  the  Plaintiff,  contended  it  should  be  read, 
in  conformity  with  the  rule  laid  down  by  Lord  JSardwicke  in 
Brownsword  v.  Edwards  (3),  so  as  to  make  the  dying  without  issue 
go  through  the  whole,  and  so  make  the  gift  over  take  effect 
whenever  Maria  Ann  should  die  without  issue.  But  though  the 
rule  laid  down  by  Lord  Hardwicke  was  followed  by  the  Court  of 
Exchequer,  and  by  the  Yice-Chancellor  Knight  Bruce  in  Mortimer 
V.  Hartley  (4),  it  was  formally  overruled  by  the  House  of  Lords  in 
Grey  v.  Pearson.  In  Brownsivord  v.  Edwards  the  devise  was 
to  trustees,  to  receive  the  rents  till  John  Brownsivord  should 
attain  twenty-one ;  and  if  he  should  live  to  attain  the  said  age  of 
twenty-one,  or  have  issue,  then  to  the  said  John  Brownsword  and 
the  heirs  of  his  body ;  but  if  he  should  die  before  the  age  of  twenty- 
one  and  without  issue,  to  Sarah  Brownsword,  his  sister  in  tail. 
Lord  Hardwicke  said  that  the  intention  was  to  make  the  gift  over 
take  effect  it' John  should  die  without  issue,  and  he  therefore  rejected 
the  words  "  should  attain  twenty-one,"  and  so  made  the  words 

(1)  6  H.  L.  C.  91.  (2)  28  Beav.  440.  (3)  2  Ves.  Sen.  243. 

(4)  6  C.  B.  819 ;  6  Ex.  47  ;  3  De  G.  &  Sm.  316. 
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V.-O.  M.    "  without  issue  "  run  through  the  whole ;  and  therefore,  although 

1871       John  died  without  issue  afterwards,  the  gift  over  took  effect.  Now 

that,  I  venture  to  say,  was  received  by  the  profession  as  a  sound 

^  rule  of  construction,  certainly  for  a  quarter  of  a  century,  while  I  was 

Bbaithwaite.  '  . 

  at  the  Bar.    The  opposite  decision  of  Doe  v.  Jessep  (1)  was  equally 

regarded  as  unsound,  but  the  result  of  Grey  v.  Pearson  (2)  was  to 
set  up  Doe  v.  Jessejp  and  overrule  Brownsword  v.  Edwards  (3). 

The  effect  of  the  devise  in  Grey  v.  Pearson  is  precisely  the 
same  as  that  in  Brownsword  v.  Edwards.  It  was  "  in  trust  for 
my  grandson  Robert  Watson  and  the  heirs  of  his  body ;  but  in  case 
he  shall  die  under  the  age  of  twenty-one  years,  and  without  issue, 
in  trust  for  my  granddaughter  Ann  Watson  and  the  heirs  of  her 
body."  So  tliat  in  both  cases  the  question  turned  upon  the  words 
"  die  without  issue." 

Now,  to  shew  that  the  decision  in  Brownsword  v.  Edvjards 
was  formally  overruled,  I  will  read  a  few  passages  from  Gre?/  v. 
Pearson.  It  is  remarkable  that  only  four  Judges  gave  an 
opinion  upon  the  case.  First,  the  Vice-Chancellor  Turner  decided 
the  case  in  opposition  to  the  view  of  the  House  of  Lords.  Then 
Lord  Cranworth,  as  Lord  Chancellor,  overruled  that  view ;  and  in 
the  House  of  Lords,  Lord  Cranworth  adhered  to  his  opinion,  and, 
Lord  Wensleydale  concurring  with  him,  they  confirmed  the  de- 
cision of  the  Lord  Chancellor  in  opposition  to  the  opinion  of  Lord 
St.  Leonards,  who  gave  a  most  vigorous  and  determined  opinion 
in  favour  of  the  decision  of  Lord  HardwicJce  in  Brownsword  v. 
Edwards. 

Lord  Cranworth  says  (4) :  "  When  this  case  came  before  me  by 
way  of  appeal,  it  appeared  to  me  that  either  Doe  v.  Jessep  over- 
ruled Brownsword  v.  Edwards,  or  that,  if  not,  it  was  by  reason  of 
there  being  some  distinction,  which  same  distinction  exists  in  the 
present  case.  I  thought  the  rule  laid  down  in  Doe  v.  Jessep  sl 
much  more  sensible  and  convenient  rule  than  that  in  Brownsword 
V.  Edwards,  and  I  acted  upon  it.  Though  I  have  since  con- 
sidered the  case  in  every  point  of  view,  and  have  looked  to  see 
how  far  subsequent  authorities  have  at  all  shaken  this  decision,  I 
cannot  come  to  any  other  conclusion  than  that  the  decision  at 

(1)  12  East,  288.  (3)  2  Ves.  Sen.  243. 

(2)  6  H.  L.  C.  61.  (4)  6  H.  L.  C.  85. 
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which  I  arrived  is  the  safe  and  correct  conclusion."    Then  he    V.-O.  M. 
-comments  on  Mortimer  v.  Hartley  (1),  and  then  he  formally  over-  1871 
rules  Brownsword  v.  Edwards  (2).    Lord  Wensleijdale  also  says  (3) :  -^^^^ 
The  observation  sometimes  made  on  this  case,  that  Lord  Hard-  t>     ^'  „ 

'  13RAITHWA1TE. 

wicJce  read  *  or '  for  *  and,'  is  not  correct,  and  this  is  pointed  out  and  - — 
explained  in  the  case  of  Mortimer  v.  Hartley.  If  he  had  done  so.  he 
would  have  deprived  the  son's  issue  of  the  estate  in  case  the  son 
had  died  before  twenty-one  with  issue,  which  would  have  been  a 
strong  objection  to  that  construction ;  for  in  construing  wills,  the 
events  which  might  possibly  have  happened,  as  well  as  those  which 
-did  happen,  are  to  be  considered.  The  decision,  however,  is  not 
open  to  this  objection,  for  this,  as  has  been  already  stated,  is  obviated 
by  putting  the  somewhat  forced  construction  on  the  words  which 
Lord  HardwicJce  adopted.  Upon  fully  considering  that  case,  I 
think  it  may  be  well  doubted  whether  the  true  construction  of  the 
words  was  not,  after  all,  the  natural  and  ordinary  one,  viz.,  that  if 
the  son  should  attain  twenty-one  or  have  issue,  then  he  should 
have  an  estate  tail ;  but  that,  on  the  other  hand,  if  he  died  under 
twenty-one,  and  had  no  issue,  the  estate  should  go  to  the  daughter. 
This  is  the  simple  and  natural  meaning  of  the  words.  There  was 
nothing  in  the  least  unreasonable  in  it,  and  it  was  unnecessary  to 
recur  to  the  very  unusual  construction  adopted  by  Lord  Hardwicke, 
But  be  this  as  it  may,  this  case  has  not  been  followed  by  any 
uniform  course  of  other  decisions,  so  as  to  make  it,  upon  the  principle 
above  explained,  binding  upon  us  in  the  construction  of  similar 
words  in  this  will.  On  the  contrary,  it  is  directly  impugned  by 
that  of  Doe  v.  Jessep  (4),  where  the  natural  and  ordinary  sense  of 
the  same  words  was  adopted."  Then  he  comments  upon  that  deci- 
sion, and  adheres  to  the  rule  which  is  applicable  to  the  present  case, 
and  which  he  had  previously  (5)  stated  as  follows :  I  have  been 
long  and  deeply  impressed  with  the  wisdom  of  the  rule,  now,  I 
believe,  universally  adopted,  at  least  in  the  Courts  of  Law  in  West- 
minster Hall,  that,  in  construing  wills,  and,  indeed,  statutes,  and  all 
written  instruments,  the  grammatical  and  ordinary  sense  of  the 
words  is  to  be  adhered  to,  unless  that  would  lead  to  some  absurdity 

(1)  6  C.  B.  819  ;  6  Ex.  49  ;  3  De  G.  (3)  6  H.  L.  C.  109. 
&  Sm.  316.  (4)  12  East,  288. 

(2)  2  Ves.  Sen.  243.  (5)  6  H.  L.  C.  106. 
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V.-O.  M.    or  some  repugnance  or  inconsistency  with  the  rest  of  the  instru- 
1871       ment,  in  which  case  the  grammatical  and  ordinary  sense  of  the 
Eeed      words  may  be  modified  so  as  to  avoid  that  absurdity  and  incon- 
Beatthwaite  sistency,  but  no  farther.    This  is  laid  down  by  Mr.  Justice  Burton 

  in  a  very  excellent  opinion,  which  is  to  be  found  in  the  case  of 

Warburton  v.  Loveland  (1)."  Lord  St.  Leonards  states,  in  giving 
his  judgment,  that  he  had  adopted  a  course,  unusual  with  him,  of 
putting  his  judgment  in  writing.  The  judgment  given  is  very  dis- 
tinct and  admirable ;  and,  upon  grounds,  in  my  opinion,  most  rea- 
sonable, he  prefers  Brownsword  v.  Edwards  (2)  to  Doe  v.  Jessep  (3). 
I  therefore  regret  that  the  opinion  of  that  distinguished  lawyer 
did  not  prevail ;  but,  however  my  opinion  may  coincide  with  his, 
I  am  bound  by  the  decision  of  the  majority,  which  is  the  judgment 
of  the  House,  and  the  result  of  that  judgment  is  to  reverse  the 
decision  of  Lord  Hardwicke  in  Brownsword  v.  Edwards,  and  set 
up  that  of  Doe  v.  Jessep,  which  must  now  be  considered  the 
leading  authority  on  this  subject.  Doe  v.  Jessep  was  a  general 
devise  to  trustees,  on  trust  for  Jolm  Jessep  and  the  heirs  of  his 
body,  and  if  he  died  before  attaining  twenty-one,  and  without 
issue,  over.  He  attained  twenty-one,  and  then  died  without  issue. 
Lord  Ellenhorough  could  only  distinguish  the  case  from  Brown- 
sword V.  Edwards  by  the  fact  that  in  the  latter  case  the  limitation 
over  was  to  a  daughter,  while  in  Doe  v.  Jessep  it  was  to  other 
relatives. 

A  similar  point  arose  before  the  Master  of  the  Eolls  in  Seccomle 
V.  Edwards  (4),  where  the  gift  was  to  the  children  of  the  testator  & 
sister  :  "  And  should  one  or  more  of  them  decease  before  marriage 
and  leave  no  issue,"  his  share  was  given  over  to  the  others. 
Bobert,  one  of  them,  married,  but  died  without  children,  and  it  was 
held  that  the  gift  over  of  his  share  failed.    Lord  Bomilly  says  (5)  : 

Certainly,  if  Brownsword  v.  Edwards,  Maberly  v.  Strode  (6), 
and  Bell  v.  Phyn  (7)  are  to  be  considered  as  binding  authorities 
here,  the  gift  over  takes  effect,  and  it  must  be  held  that  the  true 
meaning  of  this  sentence  is  disjunctive,  and  not  conjunctive. 

(1)  1  Hiids.  &  Br.  (Ir.)  648.  (4)  28  Beav.  440. 

(2)  2  Ves.  Sen.  243.  (5)  Ibid.  443. 

(3)  12  East,  288.  (6)  3  Yes.  450. 

(7)  7  Yes.  453. 
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On  the  other  hand,  the  cases  of  Doe  v.  Jessep  (1),  Pearson  y.    V.-C.  m. 
Butter  (2),  and  Greij  v.  Pearson  (3),  are  relied  on  as  establishing  I87i 
a  contrary  doctrine.    I  have  very  anxiously  considered  them,  but  j^eed 
I  do  not  see  how  these  cases  can  stand  together.    I  regret  very  ^j^^j^thwae 

much  the  alteration  of  the  current  of  judicial  decision,  for  I  con-   

sider  it  a  matter  of  very  great  importance  that  the  law  should  be 
settled,  and  that  there  should  be  fixed  rules  of  construction,  and 
that  particular  words  should  not  be  allowed  to  have  a  different 
construction  according  to  the  peculiar  opinions  of  the  generation 
in  which  the  decision  takes  place."  Then,  having  made  some 
comments  upon  the  inconvenience, he  proceeds  thus  :  "In  common 
conversation  the  word  'or'  is  frequently  used  for  *  and,'  and  the 
word  '  and '  for  *  or.'  Lord  HardwicJce,  in  cases  like  the  present, 
thought  that  the  word  *and'  ought  to  be  read  disjunctively;  and 
accordingly,  before  the  case  of  Doe  v.  Jessej),  it  was  considered 
that  this  point  had  been  settled  by  the  authority  of  Lord  Hard- 
wicJce.  Lord  Ellenhorough,  after  Lord  Hardwicke's  decision  had 
been  acted  upon  for  half  a  century,  differed  from  it,  and  from  that 
time  the  decisions  have  fluctuated.  Some  of  the  Courts  followed 
one  and  some  followed  the  other  decision,  until  the  House  of  Lords 
was  referred  to  to  settle  the  question.  In  the  latest  decision 
cited,  namely.  Grey  v.  Pearson,  the  House  of  Lords  seems  to  me 
to  have  settled  this  point,  and  to  have  determined  that  Doe  v. 
Jessep  is  to  be  followed,  and  the  cases  of  Lord  HardwicJce,  Sir 
IF.  Grant,  and  Lord  Lougliborough  rejected.  I  consider  myself 
bound  by  the  decision  of  the  House  of  Lords,  which  appears  to 
me  to  govern  this  case  precisely,  for  I  cannot  distinguish  between 
Grey  v.  Pearson  and  the  present  case.  The  words  in  the  former 
were  these  :  '  But  subject  to  the  trusts  aforesaid,  all  the  said  pre- 
mises hereinbefore  devised  shall  be  in  trust  for  my  grandson  Robert 
Watson  and  the  heirs  of  his  body ;  but  in  case  he  shall  die  under 
the  age  of  twenty-one  years  and  without  issue,  my  messuages,'  &c., 
*  shall  be  in  trust  for  my  said  granddaughter  Ann  Watson,  and 
the  heirs  of  her  body.'  In  the  present  case  the  words  are,  *  should 
one  or  more  of  them  decease  before  marriage,  and  leave  no  issue, 
then  their  part  to  the  remaining  brothers.'    It  is  true  that  Lord 

(1)  12  East,  288.  (2)  3  D.  M.  &  G.  398. 

(3)  6  H.  L.  C.  61. 
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V. 

Beaithwaite 


V.-O.  M.  St,  Leonards  dissented,  and  delivered  a  most  learned  written 
1871  judgment  in  support  of  his  view ;  but  the  authority  of  the  decision 
Eeed  of  the  House  of  Lords  is  binding  on  me,  though  I  cannot  but  think 
that  by  following  it  I  am  disappointing  the  intention  of- the  testator. 
This  point  must,  therefore,  be  considered  as  settled  by  the  decision 
of  the  House  of  Lords,  which  I  must  follow,  and  hold  the  gift  over 
did  not  take  effect,  because  Bohert  has  married.  I  will  make  a 
declaration  to  that  effect." 

In  the  present  case,  as  I  have  pointed  out,  the  gift  over  is. 
Should  Maria  Ann  Raise  die  in  the  lifetime  of  my  wife  without 
issue" — die  without  issue  she  may,  because  she  at  present  has 
none ;  die  in  the  lifetime  of  the  wife  she  cannot,  because  she  has 
survived  her.  I  am,  therefore,  like  Lord  Romilly,  bound  by  the 
authority  of  GreyY.  Pearson  (1),  and  must  hold,  in  conformity  with 
that  case,  that  the  gift  over  to  the  Plaintiff,  Mrs.  Beed,  has  failed. 
The  demurrer,  therefore,  must  be  allowed,  but  without  costs. 

Solicitors:  Messrs.  Lyne   &   Eolman;   Messrs.    Wadeson  & 
Malleson. 


V.-c.  M.  HEASMAN  v.  PEAKSE. 

.1870 

Will — Eemofeness — Trust  for  Sale  and  Distribidion  after  Estate  tail — Period  of 
Ju    12, 13,  Division — Words    Issue^^ — "  Then  living" — Leaseholds,  Defective  reference 

14,  15,  18.  iQ — Joint  Tenancy  or  Tenancy  in  common —  Words  of  Severance  and  Equality. 

1871 

v--v^  Where  estates  are  devised  in  tail,  with  remainder  to  trustees  for  sale  and 

Feb.  28.  distribution  of  the  proceeds  among  a  class,  the  gift  of  the  proceeds  is  void 

unless  the  class  must  be  ascertained  within  the  period  allowed  by  the  rule 
against  perpetuities. 

The  will  of  W.  Q-.  contained  a  direction  to  the  trustees,  after  the  failure 
of  limitations  for  life  and  in  tail,  to  sell  and  pay  a  share  of  the  proceeds 
to  the  children  of  A.  H.  "  then  living,"  and  the  issue  of  such  as  should  be 
then  dead,  leaving  issue,  share  and  share  alike,  such  issue  to  take  no  greater 
share  than  their  parent  would  have  had  if  living,  and  to  pay  another  share 
to  P.  J.  for  life,  with  remainder  over  as  to  one  moiety  to  the  children  of  A.  H. 
"  then  living,"  and  such  other  issue  as  in  respect  of  the  first  share,  and  as  to 
the  other  moiety  to  the  children  of  P.  J.  "  then  living  "  : — 

Held^  that  the  words  "  then  living  "  in  both  clauses  relating  to  the  children 


(1)  6  H.  L.  C.  61. 
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of  A.  H.  referred  to  the  same  class  of  children,  namely,  those  living  at  the 
failure  of  the  prior  limitations  :  but  that  the  same  words  in  the  clause  relating 
to  the  children  of  P.  J/ referred  to  the  class  living  at  the  death  of  P.  J. : 

Held,  also,  that  the  children  of  A.  H.  took  as  tenants  in  common  with  the 
classes  of  issue  of  deceased  children  ;  but  that  the  members  of  each  such  class 
took  as  joint  tenants  inter  se. 

William  GRATWICKE  made  his  win,  dated  the  3rd  of 
March,  1819,  which  may  be  considered  as  divided  into  the  fol- 
lowing clauses : — 

1.  He  devised  the  residue  of  his  real  estate  to  trustees  in  fee  to 
the  use  of  his  grandson  William  Gratwicke  Kinleside  for  his  life, 
with  remainders  to  the  use  of  his  children  in  tail ;  and  in  default 
of  such  issue,  to  the  use  of  his  granddaughter  Jemima  Elizabeth 
Kinleside  for  her  life,  wdth  remainder  to  her  children  in  tail ;  and 
in  default  of  such  issue,  to  the  use  of  the  trustees  in  fee,  in  trust 
to  sell  and  to  divide  the  moneys  arising  from  the  sale  into  three 
equal  parts  or  shares. 

2.  And  as  to  one-third  part  or  share  thereof,  upon  trust  that 
they  transfer  or  pay  and  divide  the  same  "  unto  and  amongst  all 
and  every  the  children  of  my  said  sister  Amy  Heasman,  deceased, 
except  my  nephew  John  GratwicJce  Heasman^  who  shall  be  then 
living,  and  the  issue  of  such  of  them  as  shall  be  then  dead  leaving 
issue,  and  the  issue  of  my  said  nephew  John  GratwicJce  Heasman 
except  his  son  John  West  Seasman,  share  and  share  alike,  but  so 
as  the  issue  of  such  of  the  children  of  my  said  sister  Amy  Heasman 
as  shall  be  then  dead  shall  have  no  greater  share  than  their,  his, 
or  her  deceased  parents  would  have  had  if  living,  and  so  as  the 
said  issue  of  my  said  nephew  John  GratwicJce  Heasman  shall  have 
no  greater  share  than  the  issue  of  any  other  of  the  children  of  my 
said  sister  Amy  Heasman,  deceased,  is  directed  to  have,  in  case  of 
the  decease  of  their,  his,  or  her  parent." 

3.  And  as  to  another  third  part  or  share,  to  pay  the  income  to 
his  sister  Jane  CroJcer  during  her  life,  and  after  her  decease  to 
divide  the  same  third  part  or  share  into  moieties,  and  to  transfer, 
pay,  and  divide  one  moiety  thereof  [here  were  repeated  the  words 
above  given  between  inverted  commas],  and  to  pay  the  income  of 
the  other  moiety  to  his  sister  PJiiladelphia  Jupp  during  her  life, 
and  after  her  decease  to  transfer,  or  pay  and  divide,  such  last- 
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V.-C.  M.  mentioned  moiety  unto  such  persons,  and  in  such  manner,  as  the 
1870      third  part  or  share  next  after  mentioned  and  directed  to  be  paid 

Heasman         applied  after  the  decease  of  the  said  PMIadeljphia  Jilj>^. 

•Pearse        ^*  remaining  third  part  or  share,  to  pay  the  income 

  thereof  to  his  sister  Fhiladeljohia  Jujpp  during  her  life,  and  after 

her  decease  to  transfer,  pay,  and  divide,  such  third  part  or  share 
unto  and  amongst  all  and  every  the  children  of  the  said  Phila- 
delphia Juj)j)  who  shall  be  "  then  living,"  and  the  lawful  issue  of  such 
of  her  children  as  shall  be  then  dead,  leaving  such  issue,  equally 
share  and  share  alike,  but  so  as  such  issue  shall  have  no  greater 
share  thereof  than  such  as  their,  his,  or  her  deceased  parent  would 
have  had  if  living. 

5.  Powers  to  lease  were  given  to  persons  in  possession,  and  to 
trustees  during  minorities,  and  a  jointuring  power  to  the  grandson  ; 
and  there  was  a  proviso,  that  persons  succeeding  to  the  estates 
should  take  the  name  and  arms  of  the  testator. 

6.  And  the  testator  devised  and  bequeathed  such  parts  of  his 
hereditaments  as  were  held  for  lives  unto  the  trustees  and  their 
heirs,  upon  trust  to  permit  and  suffer  "my  said  grandson  and 
granddaughter  respectively,  and  such  other  person  or  persons  as 
by  virtue  of  this  my  will  shall  be  entitled  to  my  said  real  estates 
when  and  as  they  shall  severally  be  in  possession  of  the  same,  to 
possess  and  enjoy  such  and  such  parts  of  my  said  estates  as  are 
held  for  lives,  subject  to  such  powers,  provisos,  restrictions,  and 
limitations  as  are  hereinbefore  expressed  and  declared  of  and  con- 
cerning my  said  real  estates,  as  far  as  the  rules  of  law  and  equity 
will  permit." 

7.  And  as  to  the  residue  of  his  personal  estate  remaining  after 
divers  repairs,  the  testator  bequeathed  the  same  to  the  same 
trustees,  upon  trust  to  pay  the  income  to  his  said  grandson 
William  Gratwiche  Kinleside  "  during  his  life,  and  after  his  decease 
to  transfer,  or  pay  and  divide,  such  residue  unto,  between,  and 
amongst  all  and  every  the  children  of  the  said  William  Gratwicke 
Kinleside  who  shall  be  then  living,  and  the  law^ful  issue  of  such  of 
his  children  as  shall  be  then  dead  leaving  such  issue  then  living, 
share  and  share  alike,  but  so  as  such  issue  shall  have  no  greater 
share  thereof  than  such  as  their,  his,  or  her  deceased  parent  would 
have  had  if  living ;  but  in  case  my  said  grandson  shall  die  without 
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having  any  cliild  or  children,  or  lawful  issue  of  such  child  or    V.-C  M. 
children  living  at  the  time  of  his  decease,"  then  upon  trust  to  pay  1870 
the  income  to  his  said  granddaughter  Jemima  Elizabeth  Kinleside  heasman 
during  her  life,  and  after  her  decease  to  transfer,  pay,  and  divide  p^Ikse. 

the  said  residue  unto,  between,  and  amongst  all  and  every  the   

children  of  my  said  granddaughter  Jemima  EUzaheth  Kinleside 
who  shall  be  then  living,  and  the  lawful  issue  of  such  of  her 
children  as  shall  be  then  dead  leaving  issue  then  living,  share  and 
share  alike,  but  so  as  such  issue  shall  have  no  greater  share 
thereof  than  such  as  their,  his,  or  her  deceased  parent  w^ould  have 
had  if  living ;  but  in  case  my  said  granddaughter  shall  also  die  and 
shall  leave  no  child  or  children,  or  lawful  issue  of  such  child  or 
children  living  at  the  time  of  her  decease,  then  my  will  is,  and  I 
do  hereby  direct,  that  the  said  residue  of  my  said  personal  estate 
shall  be  paid,  applied,  and  disposed  of  by  my  said  trustees,  or  the 
survivors  or  survivor  of  them,  his  executors  or  administrators,  in 
such  and  the  same  manner,  and  for  such  and  the  same  intents  and 
purposes,  as  the  moneys  to  arise  by  sale  of  my  said  real  estates,  are 
hereinbefore  directed  to  be  paid  and  applied. 

8.  After  the  clauses  concerning  the  appointment  of  new  trustees 
and  the  appointment  of  executors,  and  the  indemnity  of  trustees, 
at  the  end  of  the  will  there  was  this  clause : — 

"  Provided  always,  and  to  prevent  all  doubts  which  might  other- 
wise possibly  arise,  I  do  hereby  direct  and  declare  my  will  to  be, 
that  if  it  shall  happen  that  my  real  estate  shall  ever  be  sold  under 
the  limitations  or  devises  hereinbefore  contained,  and  the  money 
thereby  arising,  and  the  residue  of  my  personal  estate,  or  any  part 
thereof  respectively,  shall,  under  or  by  virtue  of  this  my  will,  ever 
become  payable  to  the  issue  of  my  said  late  sister  Amy  Heasman, 
deceased,  and  my  sister  Philadelphia  Jupp,  or  the  issue  of  my 
nephew  John  Gratwicke  Heasman  (except  his  son,  John  West 
Heasman),  or  any  of  them,  and  any  one  or  more  of  such  issue  shall 
be  then  dead  having  left  lawful  issue,  then  the  issue  of  such  issue 
as  shall  be  so  dead  shall  have  and  receive  the  part  or  share 
to  which  their,  his,  or  her  parent  would  have  been  entitled  to  if 
living." 

Amy  Heasman  died  on  the  20th  of  March,  1798 ;  the  testator 
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V.-C.  M.    died  on  the  21st  of  August,  1821  ;  Jane  CroJcer  died  on  tlie  13tli  of 
1870      December,  1821 ;  Fhiladeljohia  Juj)jp  died  on  the  25th  of  Feb- 
Heasman    ruary,  1832;    William  Gratwicke  Kinleside  died  on  the  5th  of 
Peakse     December,  1862,  a  bachelor. 

  Jemima  Elizabeth  Kinleside  married  Dr.  Archdell,  who  took  the 

name  of  Grativiclce,  and  she  died  on  the  26th  of  September,  1867, 
without  having  had  issue.  Amy  Heasman  and  Fliiladeljphia  Ju^p 
had  numerous  descendants,  and  questions  arising  as  to  which  of 
them  were  entitled  under  the  will,  this  suit  was  instituted  to 
administer  the  estate  of  the  testator ;  and  on  the  22nd  of  February, 
1868,  a  decree  for  taking  the  accounts,  sale  of  the  property,  and 
inquiries  as  to  the  state  of  the  families,  was  made,  and  pursuant 
thereto  the  Chief  Clerk  made  his  certificate,  dated  the  5th  of  March, 
1870,  by  which  it  appeared : 

1.  That  Amy  Heasman  (besides  children  who  died  unmarried 
before  the  date  of  testator's  will)  had  two  children,  namely,  John 
GratwicTce  Heasman,  and  Amy,  the  wife  of  Bichard  Newland. 

2.  That  John  Gratwicke  Heasman  died  in  1850,  and  (besides  his 
son,  John  West  Heasman,  excluded  by  the  will,  and  besides  chil- 
dren who  died  unmarried  before  the  date  of  the  testator's  will)  had 
two  daughters,  Mary  Heasman,  now  living,  and  Frances  Heasman, 
who  died  in  1861  without  having  been  married. 

3.  That  Amy  Newland  died  in  1825,  and  (besides  children  who 
died  without  being  married  before  the  date  of  the  testator's  will) 
she  had  had  the  following  children :  three  who  survived  her,  viz., 
William,  who  died  unmarried  in  1839 ;  Francis  Budwick,  who  died 
in  1850,  leaving  issue ;  Thomas,  who  died  in  1845,  leaving  issue ; 
Mary  Corney,  who  died  in  1861,  without  leaving  issue ;  and  other 
children,  one  who  died  before  the  date  of  the  testator's  will,  and 
another  who  died  in  the  testator's  lifetime,  both  of  whom  left 
issue,  who  or  whose  issue  were  still  living. 

4.  That  Philadelphia  Jupp  (besides  children  who  died  in  the 
lifetime  of  testator  without  being  married)  had  issue  three  children, 
two  who  survived  her,  viz.,  Charlotte  Holmes  and  William  Jupp,  and 
one,  viz.,  George  Spencer  Jupp,  who  died  in  her  lifetime,  in  1819, 
leaving  children  who  survived  him,  some  of  whom  were  dead  and 
some  still  living. 

The  cause  now  came  on  for  further  consideration. 
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Mr.  ShajoteVy  Q.C.,  and  Mr.  Stallard,  for  the  Plaintiff  Mary  v.-C.  M. 
Heasman,  the  only  surviving  child  of  John  Gratwiclce  Headman : —  1870 

Mary  Heasman  is  entitled  to  one-fourth  of  the  whole  property.  Heasman 
First :  As  to  the  third  of  the  proceeds  of  sale  of  the  freeholds,  the  Pearse. 

subject  of  clause  2.    The  words    then  living  "  and  "  then  dead  " 

refer  to  the  period  of  sale,  which  was  to  take  place  on  the  26th  of 

September,  1867,  when  the  prior  limitations  failed. 

The  word  "issue,"  by  reference  to  the  word     parent,"  means 
children" :  Sibley  v.  Perry  (1)  ;  Maynard  v.  Wright  (2) ;  Martin  v. 

Holgate  (3).   Such  issue  took  as  joint  tenants :  Bridge  v.  Yates  (4)  ; 

Coe  V.  Biggs  (5) ;  Lan^hier  v.  Bucli  (6).    Therefore,  Mary  Heasman 

and  Frances  Heasman  took  one-half  of  this  third  as  joint  tenants ; 

and  Frances  having  died  without  severance,  Mary  Heasman  was 

entitled  to  it. 

Secondly :  As  to  a  moiety  of  the  second  third  given  to  Jane 
Cro'ker  for  life,  the  subject  of  clause  3.  The  words  "  then  living," 
in  the  gift  over  of  the  first  moiety  of  this  third,  have  the  same 
meaning  as  in  the  gift  of  the  first  third,  which  it  embodies :  Coventry 
V.  Coventry  (7)  ;  Bateman  v.  Gray  (8)  ;  Carver  v.  Beaver  (9).  Con- 
sequently, Mary  Heasman  takes  a  half  of  this  third. 

Thirdly :  As  to  the  leaseholds  for  lives,  they  were  in  all  respects 
to  follow  all  the  limitations  and  trusts  of  the  real  estate  :  Boss  v. 
Boss  (10)  ;  Minton  v.  Kirwood  (11)  ;  Ord  v.  Ord  (12);  Houstoun  v. 
Houstoun  (13). 

Fourthly :  So,  also,  as  to  the  residuary  personal  estate. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Horton  Smith,  for  assignees  of  the 
Plaintiff  Mary  Heasman,  supported  the  Plaintiff's  view  of  the  case. 

Mr.  Kay,  Q.C.,  and  Mr.  Shehheare,  for  the  administrator  of  Mari/ 
Gorney,  adopted  the  Plaintiff's  argument,  and  added,  that  issue 
should  survive  the  parent  by  reason  of  the  word  "  living." 

There  was  no  necessity  to  survive  the  tenant  for  life,  or  period  of 

(1)  7  Ves.  522.  (7)  2  Dr.  &  Sm.  470. 

(2)  26  Beav.  285.  (8)  29  Beav.  447. 

(3)  Law  Eep.  1  H.  L.  175.  (9)  Ibid.  449,  n. 

(4)  12  Sim.  645.  (10)  2  Coll.  269. 

(5)  1  K  B.  536.  (11)  Law  Eep.  3  Ch.  614. 

(6)  2  Dr.  &  Sm.  484.  (12)  Ibid.  2  Eq.  393. 

(13)  4  Sim.  611. 
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V.-C. M.  distribution:  Barlcer  v.  Barker  (1);  Be  Wildman's  Trusts  (2); 

1870  Martin  v.  Solgate  (3) ;  In  re  Orton's  Trusts  (4) ;  In  re  Potters 

Heasman  Trusts  (5) ;  MGregor  v.  MGregor  (6) ;  In  re  Hodgson  s  Trusts  (7) ; 

Peakse  P^'i^'i^  V.  Clarke  (8).    ilfar?/  Corney,  having  survived  her  brothers 

  and  sisters,  was  entitled  to  one-fourth  of  the  whole  fund. 


The  explanatory  clause  (No.  8)  at  the  end  of  the  will  did  not 
divest  Mary  Corneys  share.    That  clause  was  meant  to  affect  the 


Mr.  Benshaw,  and  Mr.  Toohe,  for  the  personal  representatives  of 
Charlotte  Holmes,  all  in  the  same  interest. 

Mr.  Bristowe,  Q.C.,  and  Mr.  H.  T.  W.  Greene,  for  the  personal 
representative  of  William  Jwp^,  cited  Stanley  v.  Wise  (9), 

Mr.  Glasse,  Q.C.,  and  Mr.  CHall,  for  the  personal  representatives 
of  George  Spencer  J upp : — 

"  Then  living  "  and  "  then  dead,"  in  the  disposition  of  the  third 
(clause  4),  refers  to  the  death  of  Philadelphia  Jupp :  Archer  v. 
Jegon  (10) ;  Martin  v,  Holgate.  That  construction  is  not  affected  by 
the  explanatory  clause :  Jar  man  on  Wills  (11) ;  Slingshy  v.  Grain- 
ger (12) ;  Britnell  v.  Walton,  before  your  Honour  on  Nov.  22,  1869. 

The  result  is,  one-sixth  of  the  whole  estate  goes  to  the  personal 
representative  of  Charlotte  Holmes,  another  one-sixth  to  the  per- 
sonal representative  of  William  Jupp,aind  another  one-sixth  to  the 
personal  representative  of  George  Spencer  Jupp, 

As  to  the  leaseholds,  the  trustees  were  to  hold  them  on  trust  for 
the  persons  enjoying  the  freeholds. 

That  could  not  exclude  the  trustees  themselves  taking,  on  failure 
of  prior  limitations.  The  words,  "  subject  to  such  former  pro- 
visos, restrictions,  and  limitations  as  are  hereinbefore  expressed 
and  declared  of  and  concerning  my  said  real  estates,"  in  clause  6, 
referred  to  the  powers  of  leaving,  jointuring,  and  proviso  to  take 
name  and  arms  in  clause  5. 


issue  of  John  GratwicJce  Heasman  only. 


(4)  Ibid.  3  Eq.  375. 

(5)  Ibid.  8  Eq.  52. 

(6)  1  D.  F.  &  J.  63. 


(1)  6  De  G.  &  Sm.  753. 

(2)  IJ.  &  H.  299. 

(3)  Law  Eep.  1  H.  L.  175. 


(7)  I  K.  &  J.  178. 

(8)  1  D.  F.  &  J.  425, 

(9)  1  Cox,  432. 

(10)  8  Sim.  446. 

(11)  3rd  Ed.  vol.  i.  p.  487. 

(12)  7  H.  L.  C.  273. 
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The  words,  as  long  as  the  rules  of  law  and  equity  will  permit,"  V.-C.  M. 
in  clause  6,  are  of  no  force :  Lord  Scarsdale  v.  Curzon  (1).  1870 

Mr.  MacJceson,  Q.C.,  and  Mr.  Dahj,  for  the  representatives  of  the  Heasman 
Defendant  Charles  Budwick,  deceased,  and  Newland  Budwick,  and  Peakse. 
Emily  Johnson  in  the  same  interest : — 

The  period  of  sale,  and  not  the  death  of  Fhiladel]phia  Jupjp,  is 
the  time  for  ascertaining  the  class  of  her  children  then  living 
and  the  children  of  those  then  dead  in  clause  4 :  GasTcell  v. 
Holmes  (2) ;  Hetherington  v.  Oakman  (3)  ;  Cain  v.  Tears  (4) ; 
Howard  v.  Collins  (5). 

Mr.  Cotton^  Q.C.,  and  Mr.  Everitt,  for  grandchildren  of  the 
brothers  of  Mary  Corney  who  died  in  her  lifetime  leaving  issue, 
and  for  issue  of  the  Jupps  similarly  circumstanced  : — 

The  word  "  issue,"  in  clause  8,  does  not  mean  children.  Grand- 
children in  the  Ju^p  line  may  take,  though  great  grandchildren  in 
the  Newland  line  cannot  take.  Issue,  however  remote,  can  take  at 
the  period  of  distribution.  The  eldest  in  the  line  is  to  take.  The 
onus  is  on  those  who  cut  down  issue  to  children. 

The  testator  has  expressed  himself  against  the  rule  in  Martin  v. 
Holgate  (6),  and  declared  that  issue  must  survive  the  period  of  dis- 
tribution. 

Deceased  parent,  in  clause  2,  is  the  only  term  for  cutting  down 
issue  to  child.  But  that  is  satisfied  by  limiting  the  claim  of  each 
successive  stirjps. 

Kemote  issue  may  take,  but  not  to  compete  with  nearer  issue  : 
Boss  V.  Boss  (7).  All  issue,  however  remote,  take,  excluding  those 
who  are  dead  (leaving  issue  or  not),  and  excluding  those  who  are 
represented  by  nearer  issue. 

Mr.  Osborne,  Q.C.,  and  Mr.  Swan ;  Mr.  Pearson,  Q.C.,  and 
Mr.  Ward;  Mr.  Cole,  Q.C.,  and  Mr.  MUler ;  Mr.  Bristowe,  Q.C., 
and  Mr.  H.  T.  W.  Greene;  Mr.  Morgan,  Q.C.,  and  Mr.  Speed; 
Mr.  W,  Karslake,  Mr.  Graham  Hastings,  Mr.  Haddan,  Mr.  Osier, 
Mr.  Davey,  Mr.  Bendall,  Mr.  Taylor,  and  Mr.  Fellowes,  appeared 
for  different  parties  interested. 

(1)  IJ.  &  H.  40.  (4)  4  Moo.  P.  C.  249. 

(2)  3  Hare,  438.  (5)  Law  Eep.  5  Eq.  349, 

(3)  2  Y.  &  C.  Ch.  299.  (6)  -  Ibid.  1  H.  L.  175. 

(7)  20  Beav.  645. 
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V.-O.  M.        Some  argued  as  to  the  word    leaving  " :  Crause  v.  Cooper  (1) 

1870  In  re  Merrich's  Trusts  (2) ;  In  re  Watsons  Trusts  (3).  Others- 
Heasman  argued  that  there  was  tenancy  in  common  between  the  members  of 
the  class  of  issue :  Hodges  y.  Grant  (4)  ;  Perry  v.  Woods  (5)  ; 
Lijon  V.  Coward  (6) ;  Hareourt  v.  Harcourf  (7) ;  Shejpjpersdon  v. 
Dale  (8) :  and  that  taking  at  different  times  was  against  joint 
tenancy  :  BucTc  v.  Barwise  (9)  ;  and  others  argued  that  issue  must 
be  alive  at  the  period  of  distribution :  Bolinson  v.  SyJces  (10) ; 
Boss  V.  Boss  (11);  In  re  Potter's  Trusts  (L2);  PLabergliam  v. 
BideJialgh  (13)  ;  In  re  SotcliMss  Trusts  (14). 

Mr.  Shajpter,  in  reply : — 

As  to  joint  tenancy,  or  tenancy  in  common,  the  case  of  Perry  v- 
Woods  is  a  mere  decision  that  share  and  share  alike  were  words 
of  severance  creating  tenancy  in  common.  There  is  nothing  about; 
classes. 

Stanley  v.  Wise  (15)  is  only  a  decision  that  you  may  give  to 
several  tenants  in  common  in  unequal  shares. 

Where  there  are  words  of  equality,  as  in  equal  shares,  or  share 
and  share  alike,  it  is  plain  that  there  is  no  application  to  persons 
taking  unequal  shares ;  and  that  where  the  gift  is  equally,  or  share 
and  share  alike,  between  children  and  issue  of  deceased  children,  the 
issue  to  take  parents'  share,  "equally"  applies  to  stirpes  only:  Bridge 
V.  Yates  (16).  If  the  words  of  equality  are  repeated  so  as  to  apply 
first  to  stirpes,  and  then  to  individuals  of  each  stirps,  then  issue 
take  in  common  inter  se :  Lyon  v.  Coward  ;  so  if  the  words  of 
equality  are  made  to  apply  to  issue  as  well  as  to  children,  as  in  the 
case  of  a  bequest  to  children  and  issue  of  deceased  children,  equally 
to  be  divided  between  such  children  and  issue,  but  issue  to  take 
parents'  share. 

Hareourt  v.  Harcourf  is  contra  to  Bridge  v.  Yates,  but  Vice- 

(1)  IJ.  &  H.  207.  -      (9)  2  Dr.  &  Sm.  510. 

(2)  Law  Eep.  1  Eq.  551.  (10)  23  Beav.  40. 

(3)  Ibid.  10  Eq.  36.  (11)  20  Ibid.  645. 

(4)  Ibid.  4  Eq.  140.  (12)  Law  Kep.  8  Eq.  52. 

(5)  3  Yes.  204.  (13)  Ibid.  9  Eq.  395. 

(6)  15  Sim.  287.  (14)  Ibid.  8  Eq.  643. 

(7)  26  L.  J.  (Ch.)  536.  (15)  1  Cox,  432. 

(8)  12  Jur.  (KS.)  156.  .  (16)  12  Sira.  645. 
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Chancellor  Kindersley  overruled  that  case  himself  by  Lanphier  v.  V.-O.  M. 

Buoh  (1).    Sheppersdon  v.  Bale  (2)  is  also  contra.  1870 

Fenny  v.  Clarice  (3)  went  to  the  opposite  extreme,  and  held  that  Heasmax 

issue  took  as  ioint  tenants  where  there  were  words  of  severance,  ^J!' 

"  x  EARSE, 

and  no  words  of  equality.    Buclc  v.  Barwise  (4)  shews  that  there   

may  be  joint  tenancy,  though  the  parties  take  at  different  times. 


Feb.  28.    Sir  E.  Malins,  Y.C. 

The  object  of  this  suit  is  to  ascertain  the  rights  of  the  persons 
beneficially  interested  under  the  will  of  the  late  William  Gratwiche, 
who  died  seised  of  considerable  property,  in  August,  1821.  The 
testator  had  had  an  only  daughter,  who  died  in  1798,  leaving  a 
son,  William  Gratwicke  Kinleside,  and  a  daughter,  Jemima  Kinle- 
side,  whose  husband,  Dr.  Archdell,  took  the  name  of  Gratwiclce, 
He  had  also  three  sisters.  Amy  Heasman,  who  died  in  his  lifetime, 
leaving  a  son  and  a  daughter;  Jane  Crolcer,  who  died  unmarried 
very  shortly  after  the  testator ;  and  PhiladelpJiia  Jupp,  who  died 
after  the  testator,  leaving  one  son  and  one  daughter  surviving  her. 
[The  Yice-Chancellor  then  stated  the  various  clauses  in  the  will, 
and  continued  : — ]  It  will  be  seen  by  this  will  that  the  testator, 
in  the  first  instance,  gave  his  estates  to  his  grandson,  William 
Gratwicke  Kinleside,  for  life,  with  remainder  to  all  his  issue  in  tail 
by  purchase ;  remainder  to  his  granddaughter,  Jemima  Kinleside 
(afterwards  Gratwicke),  for  life,  with  remainder  to  all  her  issue  by 
purchase ;  and  in  default  of  such  issue,  the  estate  is  given  to 
trustees  for  sale.  The  estates,  therefore,  which  precede  the  devise 
upon  trust  to  sell,  might  have  lasted  for  generations  in  contem- 
plation of  law,  because  the  law  never  takes  notice  of  the  fact  that 
an  estate  tail  may  be  barred. 

After  the  death  of  the  testator,  his  grandson,  W.  G.  Kinleside, 
entered  into  possession  of  the  estates ;  and  upon  his  death,  without 
issue,  in  1862,  that  is,  at  the  expiration  of  a  period  of  forty-one 
years,  the  granddaughter,  Mrs.  Gratwicke,  succeeded  to  the  pos- 
session of  the  estates  as  tenant  for  life.    She  died  without  issue,  in 


(1)  2  Dr.  &  Sm.  484. 

(2)  12  Jur.  (N.S.)  156. 

2;S2 


(3)  1  D.  F.  &  J.  425. 

(4)  2  Dr.  &  Sm.  510. 
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V.-C.  M.    September,  1867,  and  the  estates  then  became  saleable  under  the 

1871       trusts  for  sale.    They  have  now  been  sold  for  a  large  sum  of  money 

Heasman    — about  £150,000 — and  I  have  to  decide  who  is  entitled  to  that 

^  ^-  money. 
Peakse. 

  The  testator's  two  sisters,  Jane  Croker  and  PhiladeljpMa  Ju^p,  as 

I  have  stated,  survived  him,  but  both  of  them  died  shortly  after- 
wards. Upon  the  death  of  Jane  Croker,  the  one-third  of  the 
produce  of  the  estates,  of  which  she  was  made  tenant  for  life,  went 
over,  as  to  one  moiety  of  it,  to  the  family  of  the  sister  Amy 
Heasman  ;  and  as  to  the  other  moiety,  to  Philadelphia  Jupp  and 
her  family.  The  result,  therefore,  is  that  one  moiety  of  the  whole 
produce  of  the  estate  belongs  to  the  family  of  Amy  Heasman,  and 
the  other  moiety  to  the  family  of  Philadelphia  Jupp.  The  great 
difficulty  in  the  cause  is  to  determine  what  members  of  the  family 
are  entitled,  and  in  what  proportions.  The  descendants  of  the  two 
sisters  are  very  numerous,  and  many  conflicting  claims  to  the  pro- 
perty have  been  ably  urged  on  their  behalf,  and  I  think  I  am  not 
wrong  in  saying  that  more  counsel  were  engaged  in  this  cause 
than  in  any  cause  of  late  years,  and  I  have  heard  some  of  them 
several  times  on  different  points.  This  was  the  necessary  result  of 
the  numerous  conflicting  claims,  and  I  do  not  in  the  slightest 
degree  complain  of  it,  but  that  fact  has  certainly  not  diminished 
my  difficulties  in  arriving  at  a  satisfactory  conclusion  as  to  the 
proper  construction  of  the  will. 

At  the  death  of  the  testator  there  were  only  one  son  and  one 
daughter  of  his  sister  Amy  Heasman  living,  namely,  the  nephew, 
/.  Gratwicke  Heasman,  and  Amy  Newland,  who  died  in  1825, 
leaving  several  children,  whose  descendants  are  very  numerous. 
The  nephew,  /.  G.  Heasman,  died  in  1850,  having  had  many 
children,  some  of  whom  died  in  his  lifetime  and  some  survived 
him ;  and  their  descendants  are  also  very  numerous.  The  sister, 
Philadelphia  Jupp,  left  one  son,  William  Jupp,  and  one  daughtei', 
Charlotte  Holmes,  surviving  her  ;  and  one  son,  George  Spencer  Jupp, 
died  in  her  lifetime,  and  in  the  lifetime  of  the  testator,  but  after 
the  date  of  his  will,  namely,  in  December,  1819,  leaving  several 
children  and  more  remote  descendants,  all  or  most  of  whom  claim 
an  interest  in  the  property.  The  first  question  which  arises  upon 
this  will  is,  as  to  the  effect  of  the  clause,  which  is  a  sort  of  divesting 
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clause,  and  is  very  important.   The  testator  says  [clause  8]  :  "I  do    V.-C.  M. 
hereby  direct  and  declare  my  will,  that  if  it  shall  happen  that  my  1871 
real  estate  shall  ever  be  sold  under  the  limitations  or  devises  here-  Heasman 
inbefore  contained,  and  the  money  thereby  arising,  and  the  residue  peIrse 

of  my  personal  estate,  or  any  part  thereof  respectively,  shall,  under   

or  by  virtue  of  this  my  will,  ever  become  payable  to  the  issue 
of  my  said  late  sister  Amy  Heasman,  deceased,  and  my  sister 
PJiiladelpMa  Jujpjp,  or  the  issue  of  my  nephew  John  Gratwicke 
Heasman  (except  his  son,  John  West  Heasman),  or  any  of  them, 
and  any  one  or  more  of  such  issue  as  shall  be  then  dead  having  left 
lawful  issue,  then  the  issue  of  such  issue  as  shall  be  dead  shall 
have  or  receive  the  part  or  share  to  which  his  or  her  parent  would 
have  been  entitled  if  living."    According  to  the  original  bequest, 
there  is  no  divesting  of  the  gifts  to  parents  in  favour  of  issue 
beyond  the  first  degree  or  children ;  the  children  are  to  take  the 
shares  which  the  parents  would  have  taken  ;  but  it  is  contended,  on 
behalf  of  the  grandchildren  and  more  remote  descendants  of  the 
original  takers,  that  this  clause  operates  so  as  to  divest  the  interests 
of  parents  in  favour  of  their  children  from  time  to  time,  so  as  to 
substitute  living  issue  for  dead  parents  as  long  as  the  estates  for 
life  or  estates  tail,  which  precede  the  trust  for  sale,  may  endure. 
Now,  this  clause  is  either  a  mere  repetition  of  the  divesting  clause 
in  favour  of  the  family  of  Philadelphia  Jupp,  or  it  is  a  distinct  and 
independent  divesting  clause ;  and  if  it  be  the  latter,  its  object  is 
to  divest  the  interest  of  every  successive  person  who  falls  within 
the  line  of  the  issue  described,  as  often  as  such  person  shall  die 
leaving  issue,  in  favour  of  such  issue,  as  long  as  the  estates  tail 
limited  to  the  sons  and  daughters  of  the  grandson  and  grand- 
daughter last.    In  this  view  of  the  case  it  might  go  on  for  genera- 
tions, and  might,  if  valid,  operate  as  a  gift  to  the  issue  of  unborn 
issue  for  generations  to  come,  and  would  thus  be  void  under  the 
rule  against  perpetuities. 

But  it  is  urged  that,  the  gift  being  after  estates  tail,  it  is  relieved 
from  this  objection ;  but  I  think  every  limitation  after  an  estate 
tail  must  be  good  in  itself,  unless  it  be  by  way  of  contingent 
remainder,  which  must  then  take  effect  during  the  continuance  of 
the  estate  tail,  or  at  the  moment  of  its  determination :  thus,  a 
devise  in  fee  to  the  first  unborn  son  of  A.  who  shall  attain  the  age 


534 


EQUITY  CASES. 


[L.  R. 


V.-C.  M.     of  twenty-five  years,  is  void  for  remoteness  ;  but  if  it  be  preceded 
1871       by  an  estate  tail  in  B.,  it  is  good  as  a  contingent  remainder,  and 

Heasman  ^ill  "^^^^  effect  or  fail  according  to  the  event  of  A.  having  or 
Peaese  having  a  son  who  has  attained  that  age  when  the  estate  tail  of 

  B,  determines. 

In  the  present  case  the  trust  for  sale  of  the  land  is  free  from 
all  objection,  because  it  is  the  trust  of  a  vested  fee  simple  in 
remainder  in  the  trustees  immediately  expectant  upon  a  series 
of  estates  tail,  which,  if  they  take  effect,  will  enable  the  tenants 
in  tail  to  bar  the  estate,  which  is  given  upon  trust  to  sell,  and 
if  the  estates  tail  fail — as  in  the  event  they  did — the  fee  is  im- 
mediately expectant  upon  life  estates ;  but  I  can  see  no  ground 
which  can  exempt  the  trusts  affecting  the  money  to  be  produced 
by  the  sale  from  the  rule  which  requires  that  the  interests  shall 
be  absolutely  vested  in  some  person  or  persons  within  a  life  in 
being  at  the  death  of  the  testator  and  twenty-one  years  after- 
wards. It  is  not  desirable  to  extend  the  rules  for  suspending  the 
vesting  of  property ;  and  as  this  is  a  mere  gift  of  money  to  arise 
from  the  sale  of  land,  which  might  have  come  into  operation  im- 
mediately on  the  death  of  the  testator  by  the  deaths  of  the  two 
tenants  for  life  in  his  lifetime  without  issue,  I  think  it  much 
better  to  apply  the  ordinary  rules,  which  enable  the  parties  to 
ascertain  in  whom  the  property  is  vested,  or  in  whom  it  may  vest 
immediately  after  the  death  of  the  testator.  I  may  refer  to  the 
thirty-second  chapter  in  the  late  Mr.  Lewis's  able  Treatise  on  the  Law 
of  Perpetuities,  and  particularly  to  the  cases  of  Hartop^  v.  Lord 
Carbery  (1)  and  Case  v.  Br  osier  (2),  cited  by  him  as  supporting 
this  view.  The  clause,  if  intended  to  have  any  effect  beyond 
what  the  testator  had  said  in  the  original  gifts,  was  intended  to 
operate  as  long  as  the  estates  tail  endured,  as  is  shewn  by  the 
words,  "  if  my  estates  shall  ever  be  sold  under  the  limitations 
hereinbefore  contained ;"  and  I  do  not  think  it  can  be  severed  so 
as  to  tie  up  the  property  for  one  generation  more,  as  was  argued 
by  some  of  the  learned  counsel,  which  would  have  had  the  effect 
of  making  it  a  gift  to  the  issue  of  unborn  issue,  it  being  clear  that 
the  ages  of  the  persons  upon  the  death  of  whom  the  gift  over  is 
to  take  effect  cannot  be  regarded.  Jee  v.  Audley  (3),  and  In  re 
(1)  Sanders  on  Uses,  p.  197.  (2)  2  Keen,  764.  (3)  1  Cox,  324. 
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V. 

Peaese« 


Smjer's  Trusts  (1),  in  which  I  followed  Jee  v.  Audleij  (2),  were  cases    V.-C.  M. 
of  gifts  over  ^^  ithout  issue,  of  w^omen  past  the  possibility  of  child-  1871 
bearing.    In  Jee  v.  Audley  it  was  held  that  it  was  impossible  to  heasman 
look  out  of  the  will,  and  that  the  validity  of  the  limitation  must 
depend  on  its  validity  as  it  stood  on  the  face  of  the  will. 

On  these  grounds,  I  am  of  opinion  that  the  will  must  be  con- 
strued as  if  the  clause  in  question  had  been  omitted  from  it,  and 
that  the  rights  will  consequently  entirely  depend  upon  the  original 
gifts  to  the  two  families.  What,  then,  is  the  effect  of  those 
gifts  ? 

[His  Honour  then  read  the  gift  to  the  children  of  the  testator's 
sister,  Amy  Heasman  [clause  2].] 

The  moiety  of  the  produce  of  the  estates  which  goes  to  the 
family  of  Amy  Heasman  is  divisible  between  the  brothers  and 
sisters,  and  the  children  of  those  who  shall  be  dead ;  therefore  it 
can  only  go  in  two  shares.  One  share  goes  to  the  family  of  Amy 
Neioland,  her  only  surviving  daughter  ;  and  the  other  share  goes 
to  the  family  of  /.  Grakvicke  Heasman,  the  only  surviving  son,  a 
nephew  of  the  testator,  and  the  son  of  Amy  Heasman.  It  is  a 
tenancy  in  common  amongst  the  children  of  Amy  Heasman  and 
their  issue,  taking  in  the  place  of  the  parents  ;  but  I  am  of  opinion 
that  the  children  who  are  substituted  for  the  parents  take  as  joint 
tenants  inter  se,  as  in  Bridge  v.  Yates  (3),  Penny  v.  Clarice  (4), 
MGregor  v.  MGregor  (5),  Lanphier  v.  Buch  (6),  Coe  v.  Biggs  (7), 
smd  In  re  Hodgson  s  Trusts  (8).  Those  cases  were  all  cited  and  elabo- 
rately commented  upon  in  the  argument.  I  need  not  go  further  into 
them,  except  by  stating  that,  with  regard  to  the  first,  Bridge  y. 
Yates — which,  I  think,  is  peculiarly  applicable— it  was  a  bequest  to 
a  testator's  wife  for  life,  and  after  her  decease  to  be  equally  divided 
between  all  the  testator's  children  who  should  be  then  living,  and 
the  issue  of  such  of  them  as  should  be  then  dead,  each  issue  taking 
only  the  part  or  share  to  which  his,  her,  or  their  deceased  parent 
or  parents  would  have  been  entitled  if  living.  Sir  Lancelot 
Shadwell  held  that  there  was  a  tenancy  in  common  among  the 

(1)  Law  Eep.  6  Eq.  319.  (5)  1  D.  F.  &  J.  63. 

(2)  1  Cox,  324.  (6)  2  Dr.  &  Sm.  484. 

(3)  12  Sim.  645.  (7)  1      E.  536. 

(4)  1  D.  F.  &  J.  425.  (8)  1  K.  &  J.  178. 
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V.-C.  M.     children  and  their  families,  but  that  they  took  as  joint  tenants 
1871      inter  se.    That  is  the  view  of  Lord  Justice  Turner  in  Penny  v. 

Heasman    Clarice  (1)  ;  and  all  the  authorities  I  have  mentioned  support  the 

PEMiSE.     same  view. 

  Against  this  view,  Eodges  v.  Grant  (2)  and  Lyon  v.  Coward  (3) 

were  relied  on,  as  shewing  that  the  issue  took  as  tenants  in  common ; 
but  the  words  of  division,  which  created  a  tenancy  in  common,  were 
applied  in  those  cases  as  well  to  issue  as  to  their  parents,  for  whom 
they  were  substituted,  and  do  not,  therefore,  apply  to  this  case,  in 
which  the  words  of  division,  as  it  appears  to  me,  apply  to  the 
original  takers  only.  The  consequence  is  that,  as  to  the  moiety 
of  the  moiety  of  the  whole  fund  which  goes  to  the  children  of 
Amy  Newland,  the  children  of  Amy  Newland  are  substituted  for 
her ;  they  take  as  joint  tenants ;  and  the  moiety  of  the  moiety 
of  the  whole  fund  which  goes  to  the  children  of  Amy  Newland 
became  vested  in  her  surviving  child,  Mary  Carney,  and  in  Mary 
Corney  only,  to  whose  legal  personal  representative  it  now  belongs. 
That  is  one-fourth  of  the  entire  fund. 

For  the  same  reason  the  other  moiety  of  the  moiety  now  belongs 
to  the  Plaintiff  Mary  Heasman,  as  the  only  surviving  child  of  /.  G. 
Heasman.  She  is  the  survivor  of  all  those  children,  and  therefore, 
as  surviving  joint  tenant,  takes  the  whole.  That,  therefore,  disposes 
of  the  moiety  which  went  to  the  family  of  Amy  Heasman,  It  rests 
in  two  persons  only. 

Then  as  to  the  moiety  of  the  whole  fund,  which  goes  to  the  family 
of  Philadelphia  Jupp.  The  gift  to  that  family  is  in  these  words 
[clause  4] :  "The  trustees  shall  pay  the  annual  interest,  dividends, and 
proceeds  thereof  when  and  as  the  same  shall  become  payable  -md 
be  received,  unto  my  said  sister  Philadelphia  Jupp  for  and  during 
the  term  of  her  natural  life ;  and  from  and  immediately  after  her 
decease,  upon  trust  to  transfer,  pay,  and  divide  such  last-mentioned 
third  part  or  share  unto  and  amongst  all  and  every  the  children  of 
my  said  sister  Philadelphia  Jupp  who  shall  be  then  living,  and 
the  lawful  issue  of  such  of  her  children  as  shall  be  then  dead 
leaving  such  issue,  equally,  share  and  share  alike,  but  so  as  such 
issue  shall  have  no  greater  share  thereof  than  such  as  their,  his,  or 

(1)  1  D.  F.  &  J.  425.  (2)  Law  Kep.  4  Eq.  140. 

(3)  15  Sim.  287. 
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lier  deceased  parent  would  have  liad  if  living  ;  and  in  the  meantime,    V.-O.  M. 
and  until  such  sale,  to  be  invested."    FJiiladeljoMa  JupjQ,  who,  as  1871 
I  have  stated,  survived  the  testator,  left  a  daughter,  Charlotte  heasmax 
GratwicJce  Holmes,  and  her  son,  William  Jiij^p,  surviving  her ;  and  pu^^^ 

she  also  left  several  children  of  her  deceased  son,  George  Spencer  •  

Ju]^jp.  The  words,  "who  shall  be  then  living,"  must  refer  to  the 
period  last  mentioned,  which  is  the  death  of  JPhiladeljohia  Jupp 
herself,  as  in  Archer  v.  Jegon  (1).  That  was  a  bequest  to  the 
testator's  sister,  Elizabeth  Graham,  wife  of  John  Graham,  for  life ; 
remainder  to  John  Graham,  for  his  life,  and  after  his  decease  to 
the  children  of  his  (the  testator's)  sister,  who  should  be  then  living. 
John  Graham  died  soon  after  the  testator,  leaving  a  son  and  four 
daughters  surviving  him.  Elizabeth,  the  wife,  survived  him  some 
years.  One  of  the  four  daughters  died  in  her  lifetime,  and  it  was 
held  by  Sir  Lancelot  Shadwell  that  the  word  "  then  "  necessarily  re- 
ferred to  the  antecedent  "  after  his  decease,"  and  that  the  daughter 
who  survived  the  father,  but  died  in  the  lifetime  of  the  mother,  took 
a  share.    I  decided  in  the  same  way  in  Britnell  v.  Walton, 

A  very  elaborate  argument  was  addressed  to  me  on  behalf 
of  children  of  William  Jupp ;  but  in  the  view  I  take  of  the 
case,  they  do  not  take  anything  directly,  though  I  suppose  the 
result  will  be  they  will  take  it  through  the  parent,  as  they 
must  be  his  next  of  kin,  and  I  presume  the  property  is  divisible 
among  them.  The  consequence  is,  that  each  of  the  children  of 
Philadelphia  Jupv  who  survived  her  took  one-third  of  the  moiety 
of  the  property  of  which  she  was  made  tenant  for  life,  and  that  the 
remaining  one-third  vested  in  the  children  of  George  Spencer  Jupp 
as  joint  tenants ;  and  that  his  three  surviving  sons — Spencer  Jupp, 
James  Jupp,  and  Thomas  GratwicJce  Jupp — are  now  entitled  to  it  in 
equal  shares. 

The  result,  in  my  opinion,  is,  that  the  moiety  of  the  property 
which  goes  to  the  family  of  the  testator's  sister  Amy  Heasman 
belongs  to  the  Plaintiff  Mary  Heasman,  and  the  legal  personal 
representative  of  Mary  Corney,  deceased,  in  equal  shares ;  and  that 
the  moiety  which  goes  to  the  family  of  Philadelphia  Jupp  is  divi- 
sible into  three  shares,  of  which  one  goes  to  the  legal  personal 
representative  of  Charlotte  GratwicJce  Holmes,  another  goes  to  the 

(1)  8  Sim.  446. 


538 


EQUITY  CASES. 


[L.  E. 


V. 

Pearse, 


V.-C.M.    legal  personal  representative  of  William  Ju]op,  and  the  remaining 

1871  share  to  the  three  surviving  sons  of  George  Sjpencer  Juj)p. 
Hea^an  With  regard  to  the  produce  of  the  leaseholds  for  lives  which  are 
given  in  these  words  [clause  5],  ^'  I  give  and  bequeath  such  of  my 
manors,  messuages,  farms,  lands,"  and  so  forth,  "  during  all  my  estate 
and  interest — that  is,  of  the  property  held  for  lives — to  my  grandson 
and,  such  other  person  or  persons  as  by  virtue  of  this  my  will  shall 
be  entitled  to  my  said  real  estates  when  and  as  they  shall  severally 
be  in  possession  of  the  same,  to  possess  and  enjoy  such  and  such 
parts  of  my  said  estates  as  are  held  for  lives,  subject  to  such  powers 
provisoes,  restrictions,  and  limitations  as  are  hereinbefore  expressed 
and  declared  of  and  concerning  my  said  real  estates  as  far  as  the 
rules  of  law  and  equity  will  permit ;  and  my  will  and  meaning  is, 
and  I  do  hereby  direct "  the  trustees  to  renew  leases.  With  regard 
to  the  produce  of  the  leaseholds  for  lives,  I  am  of  opinion  that  it 
was  the  intention  of  the  testator  to  dispose  of  it  precisely  as  he  had 
disposed  of  the  produce  of  the  fee  simple  estates ;  or,  in  other 
words,  to  unite  the  enjoyment  of  the  two  estates  in  the  same  person 
and  persons  while  they  remained  in  specie,  and  to  carry  the  produce 
to  the  same  persons  when  they  should  be  converted  into  money. 
And  the  cases  of  Ross  v.  Boss  (1),  Ord  v.  Ord  (2),  and  Minton  v. 
Kirwood  (3),  which  were  cited  by  Mr.  Shatter,  shew  that  the  words 
of  the  testator  are  sufficient  to  carry  that  intention  into  effect. 

There  must  be  declarations  to  the  effect  I  have  stated,  and  I 
suppose  all  parties  here  before  me  must  have  their  costs  out  of  the 
estate. 

Solicitors  for  the  Plaintiffs  and  several  of  the  Defendants: 
Messrs.  E.  Carleton  Holmes  &  Son. 

Solicitors  for  the  other  Defendants  :  Messrs.  Wood,  Street,  & 
Eayter ;  Mr.  H.  Sotvton ;  Mr.  A.  Edmunds;  Messrs.  Bavenscroft 
&  Hills;  Mr.  B,  Walthew ;  Messrs.  Besborough  &  Son;  Messrs. 
Makinson  &  Carpenter. 

(1)  2  Coll.  269.  (2)  Law  Eep.  2  E(i.  393. 

(3)  Law  Eep.  3  Ch.  614. 
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RYVES  V.  RYYES.  v.-c.  M. 

1871 

Will — Joint  Tenancy  or  Tenancy  in  common — Payment  of  Testators  Debts.  v^-^^ 

March  2. 

A  testator  directed  liis  debts  to  be  paid  in  the  first  instance  by  bis  executor   

and  executrix.  He  then  gave  all  the  residue  of  his  real  and  personal  estate 
to  his  brother  and  sister,  to  hold  the  same  unto  his  said  brother  and  sister, 
their  heirs,  executors,  administrators,  and  assigns  ;  but  in  case  his  brother 
died  in  the  lifetime  of  his  sister,  without  leaving  issue,  then  he  gave  his  share 
and  interest  in  the  property  to  his  sister  absolutely,  and  he  appointed  his 
brother  and  sister  executor  and  executrix  of  his  will  The  brother  died  before 
the  testator,  leaving  a  son,  who  was  the  testator's  heir-at-law,  and  the  testa- 
tor's personal  estate  was  not  sufficient  for  payment  of  his  debts  : — 

Held,  that  the  gift  of  the  residue  to  the  testator's  brother  and  sister  was  a 
gift  to  them  as  tenants  in  common,  and  that  the  share  of  the  sister  and  the 
share  of  the  brother,  which  had  lapsed  to  the  heir-at-law,  must  bear  the  debts 
equally. 

This  was  a  special  case. 

The  will  of  Huph  3Iass2j  Bijves,  dated  the  22nd  of  ^Tovember, 
1854,  was  as  follows : — 

"In  the  first  place,  I  direct  that  all  my  just  debts  shall  be  paid 
by  my  executor  and  executrix,  hereinafter  named,  as  soon  as  con- 
veniently may  be  after  my  decease.  I  give,  devise,  and  bequeath 
all  my  undivided  third  part  or  share,  or  other  my  part,  share,  and 
interest  of  and  in  certain  messuages,  farms,  lands,  tithes,  and.  here- 
ditaments, situate  in  the  county  of  Carmarthen,  which  came  to  me 
on  the  death  of  my  uncle,  the  late  W,  Horrell,  Esq.,  and  all  the 
residue  and  remainder  of  my  real  estate,  and  also  all  my  personal 
estate  and  effects  whatsoever  and  wheresoever,  unto  my  brother 
W.  C.  L.  Byves  and  my  sister  Rebecca  Byves,  to  hold  the  same 
unto  my  said  brother  and  sister,  their  heirs,  executors,  administra- 
tors, and  assigns.  But  in  case  my  said  brother  should  die  in  the 
lifetime  of  my  said  sister  without  leaving  any  issue,  then  I  give 
and  devise  his  share  and  interest  in  the  property  hereinbefore 
devised  unto  my  said  sister,  her  heirs,  executors,  administrators, 
and  assigns  absolutely ;  and  I  appoint  my  said  brother  and  sister 
executor  and  executrix  of  this  my  will." 

The  Plaintiff  was  Behecca  Byves,  the  testator's  sister.  W.  C.  L. 
Byves,  the  brother  of  the  testator,  died  on  the  30th  of  August, 
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V.-C.  M.  1860,  in  the  lifetime  of  the  testator,  leaving  issue  surviving  him 
1871  two  children,  namely,  his  son  and  heir,  the  Defendant  H.  M.  Byves, 
Eyves  ^  daughter,  both  infants. 

Ryves  ^^^^  testator  died  on  the  31st  of  March,  1863,  and  his  will  was 
  proved  by  the  Plaintiff. 

The  Defendant  was  the  heir-at-law  of  the  testator. 

The  personal  estate  of  the  testator  was  insufficient  for  the  pay- 
ment of  his  debts  and  funeral  and  testamentary  expenses,  and  the 
^\hole  of  such  personal  estate  was  duly  applied  and  expended  by 
the  Plaintiff  in  payment  thereof,  and  there  was  a  deficiency  which 
had  been  paid  by  the  Plaintiff  out  of  her  own  moneys. 

The  questions  now  submitted  for  the  opinion  of  the  Court  were  : 
whether  the  testator  died  intestate  as  to  a  moiety,  or  any  and 
what  part,  of  his  residuary  real  estate ;  and  in  case  he  should  be 
held  to  have  so  died  intestate,  whether  such  part  of  his  real  estate 
as  descended  upon  the  infant  Defendant  as  heir-at-law  was  or  was 
not  primarily  applicable  to  the  payment  of  the  testator's  debts  in 
exoneration  of  that  part  to  which  the  Plaintiff  was  entitled  as 
devisee  ;  or  whether,  having  regard  to  the  charge  of  debts  contained 
in  the  will,  the  debts  were  or  were  not  charged  upon  the  estate 
devised  to  the  Plaintiff,  and  such  part  as  descended  upon  the 
infant  Defendant  as  heir,  rateably. 

Mr.  Glasse,  Q.C.,  and  Mr.  Everitt,  for  the  Plaintiffs,  submitted 
that  the  gift  in  the  testator's  will  constituted  a  joint  tenancy  to 
the  brother  and  sister,  and  consequently  that  the  Plaintiff,  the 
sister  of  the  testator,  became  entitled  to  the  whole  of  the  residue, 
subject  to  the  payment  of  debts. 

Mr.  Cotton,  Q.C.,  and  Mr.  A.  Bailey,  for  the  Defendant,  the  heir- 
at-law,  contended  that  the  residue  was  given  to  the  brother  and 
sister  as  tenants  in  common.  In  support  of  the  contention  that 
the  debts  should  be  borne  in  equal  proportions  by  the  share  of  the 
Plaintiff  and  the  share  that  had  lapsed  to  the  Defendant,  they 
cited  Fisher  v.  Fisher  (1),  Wood  v.  Ordish  (2),  and  FeacocJc  v. 
Peacock  (3). 


(1)  2  Keen,  610.  (2)  3  Sm.  &  Giff.  125. 

(3)  13  W.  R.  516. 
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Sir  E.  Malins,  V.C.  :—  V.-C.  M. 

If  the  gift  had  been  simply  to  the  brother  and  sister  of  the  tes-  ^^'^^ 
tator,  followed  by  words  of  limitation,  there  would  have  been  no  Eyves 
question  but  that  they  would  have  taken  as  joint  tenants  ;  but  the  Kyves. 
testator  continues,  *'in  case  my  said  brother  should  die  in  the  life- 
time  of  my  sister  without  leaving  any  issue,  then  I  give  and 
devise  his  share  and  interest  in  the  property  hereinbefore  devised 
unto  my  sister,  her  heirs,  executors,  administrators,  and  assigns 
absolutely."  We  are  bound,  in  construing  a  will,  to  consider  the 
whole  devise  together ;  and  it  is  clear,  from  the  latter  clause,  that 
the  sister  was  not  to  take  as  being  the  surviving  joint  tenant,  but 
was  to  take  only  upon  the  death  of  her  brother  without  issue  during 
her  lifetime,  shewing  that  the  intention  was  to  create  a  tenancy  in 
common.  Then  as  to  the  question  of  payment  of  debts.  In  the 
case  of  Peacock  v.  Peacock  (1),  where  there  was  a  lapsed  share  of 
an  estate  given  to  five  persons  as  tenants  in  common,  Yice-Chan- 
cellor  Wood  said  that  the  point  was  concluded  by  authority.  The 
principle  was  laid  down  in  Fisher  v.  Fisher  (2),  and  followed  by 
Wood  V.  Ordish  (3),  that  as  between  the  heir-at-law,  the  next  of 
kin,  and  the  residuary  devisees  and  legatees,  a  lapsed  share  of 
real  and  personal  estate  ought  to  be  applied  in  the  same  order  as 
if  the  legatee  had  survived,  and  that  the  heir-at-law  took  the 
lapsed  share,  charged  with  the  payment  of  a  rateable  proportion  of 
the  debts  and  legacies.  In  this  case,  therefore,  I  decide  in  con- 
formity with  that  authority,  that  the  heir-at-law  will  take  the 
lapsed  share,  charged  with  an  equal  proportion  of  the  debts. 

Solicitors  for  the  Plaintiff :  Messrs.  Mead  &  Baubeny. 
Solicitor  for  the  Defendant :  Mr.  F.  A,  Paterson. 


(1)  13  W.  R.  516. 


(2)  2  Keen,  610.  (3)  3  Sm.  &  Giff.  125. 
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CASTLE  V.  FOX. 

Will — Construction — Wills  Act  (1  Vict.  c.  26),  s.  24 — After-acquired  Property 
— Evidence  to  prove  Intention. 

A  testator  devised  his  mansion  and  estate,  called  Cleeve  Court,  with  the  ap- 
purtenances, upon  certain  trusts,  and  gave  the  residue  of  his  property  of  every 
description,  other  than  those  thereinbefore  mentioned,  upon  other  trusts.  The 
testator  had  contracted,  before  the  date  of  his  will,  to  purchase  an  estate  near 
and  adjoining  to  the  Cleeve  Court  estate,  which  was  conveyed  to  him  sub- 
sequently. He  also  purchased,  after  the  date  of  his  will,  several  other  small 
properties  adjoining  the  Cleeve  Court  estate  : — 

Held,  that  evidence  was  admissible  to  shew  what  property  the  testator 
designated  by  the  particular  description  up  to  the  time  of  his  death,  and  that 
all  the  property  acquired  after  the  date  of  the  will,  and  treated  by  the  testator 
immediately  before  his  death  as  additions  to  the  Cleeve  Court  estate,  passed 
under  the  particular  devise. 

Cole  V.  Scott  (1)  disapproved. 

BOBEBT  CASTLE,  of  Cleeve  Court,  in  the  county  of  Somerset, 
by  his  will,  dated  the  14th  of  March,  1861,  gave  to  his  eldest  son 
Thomas  Castle  his  manor  of  Yatton,  for  his  own  use  and  benefit 
absolutely.  He  then  gave  and  devised  his  mansion  and  estate 
called  Cleeve  Court,  with  the  appurtenances  (excluding  the  manor), 
to  trustees,  in  trust  to  permit  his  wife  to  have  the  possession  and 
enjoyment  thereof,  and  the  rents,  issues,  and  profits  thereof,  during 
her  life,  and  subject  thereto  in  trust  for  his  three  sons,  Thomas, 
Edward  Walter,  and  Bolert  Castle,  and  their  respective  heirs,  in 
equal  shares  as  tenants  in  common,  but  subject  to  such  right  of 
pre-emption  in  favour  of  his  son  Thomas  Castle  as  thereinafter  con- 
tained. And  after  other  devises  and  bequests,  the  testator  gave, 
devised,  and  bequeathed  the  residue  of  his  property  of  every  de- 
scription, other  than  those  thereinbefore  mentioned  and  expressed 
or  intended  to  be  disposed  of,  to  his  trustees,  their  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature  and  quality  of 
tlie  same  respectively,  in  trust  to  pay  his  debts  and  the  sum  of 
£500  to  his  wife,  and  subject  thereto  to  raise  the  sum  of  £30,000, 
to  be  held  by  his  trustees  in  trust  to  pay  the  income  to  his  wife 
for  life,  and  afterwards  in  trust  for  all  his  children,  including  his 
son  Thomas,  who  should  be  living  at  his  decease,  in  equal  shares, 
(1)  1  Mac.  &  G,  518. 


V,-C.  M. 

1871 
Marcli  22. 
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and  also  to  raise  the  sum  of  £2000  for  each  of  his  children,  to  be  V.-C.  M. 
paid  to  them  at  twenty-one  or  marriage.  1871 

The  testator  died  on  the  3rd  of  July,  1866,  and  this  suit  was  Castle 
instituted  for  the  administration  of  his  estate.  Fox. 

In  June,  1859,  the  testator  had  purchased  the  mansion-house  of 
Cleeve  Court,  with  about  281  acres  of  land. 

By  an  agreement,  dated  the  25th  of  August,  1859,  he  contracted 
to  purchase  other  lands,  forming  an  estate  called  Kingsivood,  and 
containing  about  158  acres,  situate  in  the  parish  of  Yatton,  and 
near  or  adjoining  to  those  above  referred  to ;  and  it  was  provided 
by  the  agreement  that  he  should  have  immediate  possession  of 
such  lands.  The  testator  accordingly  entered  into  possession  of 
the  last-mentioned  lands,  and  at  the  date  and  execution  of  his 
will  he  was  in  the  actual  occupation  thereof. 

The  Kingswood  estate  was  conveyed  to  the  testator  in  fee,  by  an 
indenture  dated  the  31st  of  December,  1861. 

Subsequently  to  the  date  and  execution  of  the  testator's  will, 
and  by  several  indentures,  dated  in  1863,  1864,  and  1865,  in  con- 
sideration of  the  several  prices  and  sums  of  £62,  £40,  £375,  £2258, 
£490,  £200,  and  £95  respectively,  paid  by  testator  to  the  several 
vendors,  other  lands  and  hereditaments  in  such  several  indentures 
described,  and  situate  in  the  parish  of  Yatton,  and  near  or  adjoin- 
ing to  the  before-mentioned  hereditaments,  were  conveyed  to  the 
testator  in  fee. 

The  Plaintiffs  were  the  trustees  and  executors  of  the  will,  and 
the  Defendants  were  the  different  persons  interested  under  the 
Avill;  and  the  bill  prayed  that  it  might  be  ascertained  and  declared 
which  of  the  hereditaments  were  included  in  the  specific  devise  in 
the  testator's  will  of  his  mansion  and  estate  called  Cleeve  Court, 
and  whether  any,  and  which,  of  such  hereditaments  were  included 
in  the  devise  of  his  residuary  estate. 

The  case  came  on  upon  adjourned  summons,  taken  out  by  the 
eldest  son  of  the  testator,  to  vary  the  certificate  of  the  Chief  Clerk, 
who  had  found  that  the  estate  contracted  to  be  purchased  by  the 
testator  before  the  date  of  his  will,  but  conveyed  to  him  afterwards, 
passed  under  the  devise  of  the  Cleeve  Court  estate ;  and  that  the 
lands  purchased  at  different  periods  subssquently  to  the  date  of 
the  will  passed  under  the  residuary  devise. 
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V.-C.M.        There  was  evidence  to  shew  that  the  testator  was  very  desirous 

1871      of  acquiring  the  additional  lands  purchased  subsequently  to  the 

Castle  after  making  such  purchases  he  had  observed 

'V-        to  one  of  the  witnesses  that  the  Cleeve  Court  then  lay  within  a 
Fox.  . 
  ring-ience. 

Mr.  Pearson,  Q.C.,  and  Mr.  WicJcens,  for  the  Defendant,  the 
eldest  son  of  the  testator : — 

The  24th  section  of  the  Wills  Act  (1  Yict.  c.  26)  provides  that  the 
will  shall  be  construed  with  reference  to  the  real  and  personal 
estate  comprised  in  it,  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  intention  should 
appear.    The  whole  of  this  property,  including  all  the  purchases 
made  by  the  testator  after  the  date  of  his  will,  must  therefore 
pass  under  the  designation  of  the  Cleeve  Court  estate.    The  lands 
so  purchased  were  treated  by  him  as  additions  to  his  Cleeve  Court 
estate,  and  were  occupied  by  him  together  with,  and  as  forming  part 
of,  that  estate  from  the  time  he  purchased  them  until  his  death. 
The  property  contracted  to  be  purchased  before  the  date  of  the  will, 
and  subsequently  conveyed  to  the  testator,  had  originally  formed 
part  of  the  Cleeve  Court  estate,  and  from  the  position  of  the  rest  of 
the  purchased  lands,  some  of  them  adjoining  the  original  Cleeve 
Court  estate,  and  some  pieces  actually  intersecting  the  property,  it 
is  evident  that  the  testator  intended  to  treat  the  whole  as  forming 
part  of  his  Cleeve  Court  estate  ;  and  that  this  was  the  case  is  made 
more  plain  by  the  effect  of  the  evidence,  which  shews  that  the 
testator  had  taken  his  opportunity  from  time  to  time  to  make 
these  purchases,  for  the  purposes  of  forming  one  connected  estate, 
or,  as  he  expressed  himself,  to  bring  it  within  a  ring-fence.  That 
this  evidence  of  the  testator's  intention  is  admissible,  is  decided  by 
the  case  oiWebh  v.  Bijng{\)y  where  a  testatrix  devised  all  her 
Quendon  Hall  estates  in  Essex,  and  it  was  held  that  extrinsic 
evidence  was  admissible  to  shew  what  estates  she  understood  to  be 
comprised  in  that  description. 

The  authorities  in  favour  of  our  view  of  what  passed  by  the  will 
are  distinct,  and  the  principle  is  laid  down  clearly.  In  Lady  Lang- 
dale  V.  Briggs  (2),  where  a  testator,  after  the  date  of  his  wdll,  became 
(1)  1  K.  &  J.  580.  (2)  8  D.  M.  &  a  891. 
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entitled  to  tlie  personal  estate  of  a  deceased  sister,  as  one  of  lier    v.-C.  M. 
next  of  kin,  it  was  held  that  leaseholds  forming  part  of  the  sister's  1871 
general  estate  passed  under  a  speciiic  bequest  of  leasehold  pro-  Oastle 
perty.    In  Ililes  v.  Miles  (1),  a  devise  of  a  particular  house,  partly  yok. 
freehold  and  partly  leasehold,  was  held  to  pass  the  reversion  in  ■ — 
fee,  which  was  purchased  subsequently  to  the  date  of  the  will :  and 
in  Mathews  v.  Mathews  (2),  under  a  devise  of  all  the  testator's 
freehold  messuages,  situate  at  a  place  named,  the  testator  being 
possessed  of  a  term  of  years,  and  also  seised  of  the  reversion  of  a 
part  of  the  property  in  fee,  from  the  expiration  of  three  years  after 
the  end  of  the  term,  it  was  held  that  the  whole  interest  passed. 
Cox  v.  Bennett  (3)  was  a  similar  case,  in  which  a  reversion  in  fee, 
purchased  after  the  date  of  the  will,  was  held  to  pass  under  a 
bequest  of  a  leasehold  house.    Goodlad  v.  Burnett  (4)  is  a  strong 
case,  where  a  gift  of  "  my  JSTew  3^  per  Cent.  Annuities,"  was  held 
to  include  all  the  New  3J-  per  Cents,  which  the  testatrix  had  pur- 
chased after  the  date  of  her  will.    Doe  v.  Walker  (5),  In  re  Mid- 
land Railway  Company  (6),  and  Strevens  v.  Bayley  (7),  are  also 
authorities  carrying  out  the  same  principle. 

Mr.  Cole,  Q.C.,  and  Mr.  Bird,  for  the  principal  Defendants : — 

There  can  be  no  doubt,  as  a  general  rule,  under  the  Wills  Act, 
that  all  property  acquired  after  the  date  of  the  will  passes,  but 
that  only  applies  to  a  general  description,  such  as  a  gift  of  "  all 
my  estate,"  where  the  words  would  have  a  general  reference,  or  to 
a  bequest  of  "  all  my  3;^  per  Cents."  The  cases  referred  to  are  all 
of  that  class,  but  the  principle  does  not  apply  to  words  of  designa- 
tion such  as  are  found  in  this  will:  "All  my  mansion  and  estate 
called  Cleeve  Court,''  are  words  specifying  a  particular  estate  known 
as  the  Cleeve  Court  estate  at  the  date  of  the  will,  and  any  subse- 
quently purchased  lands,  although  they  might  adjoin  the  Cleeve 
Court  estate,  did  not  form  part  of  the  thing  designated  in  the 
will.  The  case  of  Well  v.  Bing  (8)  is  in  our  favour,  and  very  much 
resembles  this ;  for  there  estates  acquired  after  the  date  of  the 

(1)  Law  Eep.  1  Eq.  462.  (5)  12  M.  &  W.  591. 

(2)  Ibid.  4  Eq.  278.  (6)  34  Beav.  525. 

(3)  Ibid.  G  Eq.  422.  (7)  8  Ir.  Com.  L.  Eep.  410. 

(4)  1  K.  &  J.  341.  (8)  1  K.  &  J.  580. 
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V.-C.  M.    will,  although,  the  testatrix  had  contracted  to  purchase  some  of 
1871      them  before  the  date  of  the  will,  and  although  they  were  very 
Castle     small  additions  to  what  was  comprised  in  the  devise,  were  held 
Fox  P^^^  under  the  words  "  all  my  Quendon  Hall  estates/' 

  Boe  V.  Walker  (1)  turned  upon  the  question  whether  the  Wills  Act 

applied  to  a  will,  republished  by  codicil,  after  the  Act  came  into 
operation ;  and  the  same  observation  is  applicable  to  the  case  of 
Hughes  v.  Hosking  (2).  Then  we  have  cases  directly  contrary  to 
those  which  have  been  cited.  In  Cole  v.  Scott  (3),  the  words  "  all 
the  estates  of  which  I  am  now  seised  or  possessed,"  were  held  to 
indicate  the  property  which  the  testator  had  at  the  date  of  his 
will,  and  to  shew  such  a  contrary  intention  "  as  to  take  the  case 
out  of  the  24th  section  of  the  Wills  Act.  Hutchinson  v.  Barron  (4) 
is  a  case  fully  carrying  out  our  contention.  The  words  were :  "  I 
give  and  devise  all  that  my  messuage  or  dwelliDg-house,  and  tlie 
buildings  and  land  belonging  thereto,  now  occupied  by  me."  Baron 
Martin  there  held  that  the  word  now  "  meant  at  the  date  of  the 
will,  and  that  two  acres  of  land  previously  let  to  a  tenant,  and 
taken  into  the  possession  of  the  testator  after  the  date  of  his  will, 
did  not  pass.  The  learned  Judge  referred  to  Jarman  on  Wills  (5), 
where  Cole  v.  Scott  is;  cited,  and  said  he  thought  that  case  was 
well  decided,  and  was  an  example  of  the  construction  of  "now"  to 
be  a  date  only. 

Emuss  V.  Smith  (6)  is  another  case  in  which  the  will  is  made  to 
speak  from  the  date,  and  the  distinction  is  laid  down  in  Douglas 
V.  Douglas  (7),  that  "  all  my  stock "  would  pass  after-acquired 
stock,  but  not  "  all  my  stock  which  I  have  purchased,"  which 
only  passed  the  stock  Avhich  the  testator  had  at  the  date  of  the 
will. 

The  question,  therefore,  comes  to  this:  what  land  was  com- 
prised in  the  Cleeve  Court  estate  ?  The  words  used  by  the  tes- 
tator are  equivalent  to  saying,  I  give  my  Cleeve  Court  estate,  of 
which  I  am  now  seised,"  which  must  necessarily  mean  at  the  date 
of  the  will.    It  is  a  particular  designation  of  a  particular  thing 

(1)  12  M.  &  W.  591.  (4)  9  W.  K.  538. 

(2)  11  Moo.  P.  C.  1.  (5)  Page  261. 

(3)  1  Mac.  &  G.  518.  (6)  2  De  G.  &  Sm.  722. 

(7)  Kay,  400. 
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known  by  a  certain  name  at  a  fixed  period,  namely,  the  date  of 
the  will,  and  nothing  that  the  testator  acquired  afterwards  can 
pass  under  such  a  devise. 

The  testator  has,  moreover,  shewn  distinctly  what  his  intention 
was  by  the  words  of  the  residuary  clause,  where  he  gives  the 
residue  of  his  property  of  every  description  other  than  those 
thereinbefore  mentioned ;  thereby  clearly  denoting  that  nothing  he 
had  not  before  mentioned  was  to  pass  under  the  specific  devise, 
and  thus  shewing  the  contrary  intention  required  by  the  Wills 
Act 

Mr.  BawUnson,  for  one  of  the  sons. 

SiE  E.  Malins,  Y.C.  :— 

This  case  raises  a  point  of  considerable  nicety  and  importance 
upon  the  construction  of  the  Wills  Act,  but  one  upon  which  I 
confess,  after  the  elaborate  argument  I  have  heard,  I  am  not  able 
to  bring  myself  to  entertain  the  least  doubt.  The  testator,  Bobert 
Castle,  as  appears  by  the  Chief  Clerk's  certificate,  purchased  in  the 
year  1859  an  estate  called  Cleeve  Court,  consisting  of  a  mansion- 
house  and  281  acres  of  land.  That  estate  was  conveyed  to  him  in 
1859.  He  afterwards,  before  the  date  of  his  will,  for  the  purpose 
of  increasing  that  estate,  purchased  another  property  called  Kings- 
wood,  which  was  bought  in  August,  1859,  and  conveyed  to  him  in 
the  month  of  December,  1861.  The  will  is  dated  the  14th  of 
March,  1861,  so  that  the  bulk  of  the  estate  was  conveyed  to 
him  about  two  years  before  the  date  of  the  will ;  but  Kingswood 
was  not  conveyed  to  him  till  after  the  date  of  the  will. 

The  testator  died  in  July,  1866,  and  between  1861  and  the  time 
of  his  death  he  made  various  acquisitions  of  land,  one  purchase  for 
the  small  sum  of  £62,  a  limekiln,  which  is  almost  in  the  centre  of 
the  estate,  so  that  any  man  possessed  of  the  estate  would  naturally 
be  most  desirous  of  acquiring  that  property.  He  purchased 
another  property  for  £40  for  similar  reasons,  and  another  for 
£375,  and  then  he  bought  one  partly  at  the  boundary  of  the 
estate  and  partly  in  the  centre  for  £2258.  He  afterwards  bought 
three  acres  for  £490,  some  other  property  for  about  £200,  and  he 
finally  purchased  a  small  plot  for  about  £95.    Those  purchases 
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V.-O.  M.    cost  in  the  whole  somewhere  above  £3500.    The  evidence  before 
]871       me  which  is  receivable  upon  the  motion  to  vary  the  certificate, 
Castle     is,  that  he  was  from  the  time  he  purchased  the  estate  very 
-p^'^       desirous  of  acquiring  these  additional  lands,  and  that  after  he 
  purchased  them  he  said  to  one  of  the  witnesses  :  "  It  lies  in  a  ring- 
fence;"  that  is,  there  were  no  other  lands  interposed,  but  he  had 
it  all  to  himself.    [The  Yice-Chancellor  then  stated  the  terms  of 
the  will,  and  continued: — ]    The  point  I  have  to  consider  is, 
whether  this  devise  of  the  mansion  and  estate  called  Cleeve  Court, 
with  the  appurtenances,  must  necessarily  be  limited  to  that  part 
of  the  Cleeve  Court  estate  of  which  the  testator  was  the  owner  at 
the  date  of  his  will — that  is,  the  original  estate,  with  the  addition 
of  Kingswood,  which  was  contracted  to  be  purchased  before,  but 
which  was  conveyed  to  him  after  the  date  of  his  will. 

It  has  been  much  pressed  upon  me  that,  although,  as  a  general 
rule,  it  cannot  be  denied  that  under  the  24th  section  of  the  Wills 
Act  all  property  acquired  by  a  testator  after  the  date  of  his  will 
will  pass  where  there  is  a  general  description,  that  rule  will  not 
apply  when  there  is  a  particular  description.    As  far  as  I  am  con- 
cerned, I  wish  to  give  to  the  words  of  the  enactment  a  broad  and 
liberal  interpretation — one  which  will  carry  into  effect  at  the  same 
time  the  intention  of  the  testator  and  the  intention  of  the  Legisla- 
ture, so  as  not  to  fritter  and  cut  down  the  language  and  make  it 
apply  to  as  few  cases  as  possible,  but  to  apply  it  to  all  cases  where 
I  am  satisfied  the  intention  of  the  Legislature  will  be  effectuated. 
We  know  the  evil  that  previously  existed  under  the  old  law  ap- 
plicable to  wills,  and  it  was  disgraceful  that  it  should  have  been 
allowed  to  remain  for  generations  as  it  was.    The  evil  has,  in  my 
opinion,  been  entirely  corrected  by  this  statute.  The  section  enacts 
that  every  will  shall  be  construed  with  reference  to  the  real  and 
personal  estate  comprised  in  it,  as  if  it  had  been  executed  im- 
mediately before  the  death  of  the  testator,  unless  a  contrary 
intention  should  appear.   According  to  my  view  of  this  case,  I  am 
to  read  the  will  with  reference  to  the  state  of  things  as  they  stood 
immediately  before  his  death.    I  find  he  gave  the  Cleeve  Court 
estate  with  the  appurtenances.    To  what  time  am  I  to  apply  the 
question.  What  is  the  Cleeve  Court  estate,  and  what  are  its 
appurtenances?    The  Legislature  says  I  am  to  read  the  will  as 
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if  it  Lad  been  made  immediately  before  the  death  of  the  testator.    V.-C.  M. 
Therefore,  I  am  to  ask  the  question  what  it  is  he  called  the  Cleeve  1871 
Court  estate  at  the  time  of  his  death?    In  my  opinion,  it  is  castle 
proyed  beyond  all  possibility  of  doubt  that  what  he  considered  the  -^^^ 

Cleeve  Court  estate  was  not  only  that  which  he  had  bought  under   

that  designation  in  1859,  with  the  addition  he  had  made  to  it  in 
the  same  year  of  the  Kingsxvood  estate,  but  all  those  additions  that 
had  been  made  to  it  from  1861  down  to  the  time  of  his  death  in 
1866.  Therefore,  finding  he  treated  the  whole  of  the  property  as 
Cleeve  Court,  the  Legislature  imposes  upon  me  the  obligation  of 
reading  this  Avill  as  made  immediately  before  the  testator's  death. 
And  it  appears  to  me  as  plain  as  anything  can  be  that  I  am  only 
at  liberty  to  ask  what  was  known  as  the  Cleeve  Court  estate  imme- 
diately before  the  death  of  the  testator.  If,  upon  the  evidence, 
I  come  to  the  conclusion  that  these  additions  had  been  made  to 
these  lands,  and  had  become  by  the  act  of  the  testator  part  of  the 
estate,  and  were  regarded  and  treated  by  him  as  part  of  the  estate, 
it  is  my  duty  to  say  that  all  that  he  considered  as  part  of  the 
Cleeve  Court  estate  passed  by  his  will. 

Looking  at  the  transaction  itself,  can  any  man  doubt  what  the 
intention  of  the  testator  was  ?  Can  there  be  the  slightest  doubt 
that  in  making  these  purchases — all  for  very  small  sums,  except  the 
£2258 — his  object  was  to  buy  up  the  small  patches  of  property  which 
lay  inconveniently  intermixed  with  the  estate  and  add  them  to  it? 
This  point  was  much  pressed  upon  me,  that  I  am  not  at  liberty  to  go 
into  evidence  upon  that  question,  that  I  am  not  at  liberty  to  look 
at  the  surrounding  circumstances  when  there  is  a  particular  de  vise, 
although  I  may  do  so  when  there  is  a  general  devise.  It  is  admitted 
that  if  he  had  said,  "  All  my  lands  in  the  county  of  Somerset',' 
everything  would  have  passed;  but  because  he  says,  I  give  a  par- 
ticular part  of  it,  which  is  known  by  a  particular  name,  and  he  has 
added  property  which  is  also  known  by  that  name,  therefore  it  is  not 
to  pass,  because  I  must  read  the  description  of  Cleeve  Court  as  apply- 
ing only  to  that  which  was,  in  the  strict  sense  of  the  word,  Cleeve 
Court  at  the  date  of  his  will.  In  pressing  the  argument  to  that 
extent,  it  must  follow  that  the  decision  of  the  Master  of  the  Rolls 
in  In  re  Midland  Bailway  Companij  (1)  must  be  entirely  wrong.  In 

(1)  34  Beav.  525. 
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,  V.-C.  M.    tliat  case,  tlie  testator  devised  "  a  messuage  or  dwelling-liouse, 
1871      wherein  B.  C.  now  resides,  with  the  stables  or  appurtenances  thereto 
Castle     belonging  and  therewith  occupied."    If  this  argument  is  good  for 
j,^-^       anything,  nothing  could  pass  by  that  description  but  that  which 

  was  actually  part  of  it  when  the  will  was  made ;  but  between  the 

date  of  the  will  and  the  death  of  the  testator  he  purchased  a  garden, 
which  he  attached  to  the  existing  messuage  ;  and  if  the  argument 
is  to  prevail,  the  Master  of  the  Eolls  ought  to  have  held  that  the 
original  property  only  passed  by  the  will,  and  that  the  garden 
which  had  been  added  to  it  did  not  pass.  Suppose  a  man  has  a 
house  and  garden,  and  he  finds  his  garden  too  small,  and  purchases 
from  his  neighbour  some  more  land,  which  he  adds  to  his  own 
garden,  and  builds  a  new  wall.  In  that  case,  I  ought  to  hold  that 
as  to  one  part  of  the  garden,  if  there  is  a  residuary  devise,  it  would 
pass  under  that ;  but  if  there  is  no  residuary  devise,  then  I  must 
hold  that,  although  he  died  seised  of  a  house  and  garden,  which 
garden  he  had  enlarged  after  the  date  of  his  will,  therefore  he  died 
intestate  as  to  one  part  of  the  garden.  Such  arguments  lead  to 
conclusions  utterly  repugnant  to  sense,  and,  as  I  think,  repugnant 
to  the  intention  of  the  Legislature  in  making  this  enactment. 
Therefore,  it  appears  to  me  that,  whether  it  be  a  particular  descrip- 
tion, or  whether  it  be  a  general  description,  if  a  testator,  as  in  the 
present  case,  gives  property  by  a  particular  name,  the  question  is, 
not  what  was  known  by  that  name  when  he  made  his  will,  but  what 
was  known  by  that  name  and  treated  by  him  as  coming  under  that 
description  at  any  time  during  his  life ;  and  I  think,  therefore, 
evidence  as  to  his  treatment  of  the  property,  and  what  he  called  the 
particular  estate  after  the  date  of  his  will,  is  just  as  legitimate 
evidence  as  evidence  of  what  he  did  before  the  date  of  his  will, 
because  the  words  of  the  statute  are,  that  I  am  to  read  the  will  as 
speaking  immediately  before  the  death  of  the  testator,  unless  a  con- 
trary intention  appears.  No  such  contrary  intention  does  appear  here, 
and  therefore  I  think  the  whole  of  this  evidence,  shewing  what  the 
testator  treated  as  part  of  the  Cleeve  Court  estate  not  only  before, 
but  between  the  date  of  his  will  and  his  death,  is  as  legitimate  as 
any  evidence  that  can  be  given  for  the  purpose  of  putting  the 
Court  in  the  position  of  the  testator.  It  happens  here  that  between 
the  date  of  the  will  and  the  death  of  the  testator^there  is  an  interval 
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of  only  five  years,  but  I  have  had  many  cases  where,  between  the    V.-O.  M. 
making  of  the  will  and  the  death  of  the  testator,  there  has  been  1871 
twenty  or  thirty  years'  interval.    A  man  may  add  a  great  deal  to  Castle 
an  estate  dm-ing  that  time,  but  although  he  may  have  done  so,  ^'^^ 

and  may  have  described  it  in  a  deed  after  the  date  of  his  will  as  an   

estate,  according  to  the  argument  I  am  not  at  liberty  to  receive 
that  evidence,  because  I  can  only  receive  evidence  as  to  what  was 
part  of  the  estate  at  the  date  of  the  will. 

The  argument  is  further  carried  to  this  extent :  It  is  said  that 
this  is  distinctly  shewn  by  the  residuary  devise — "  I  give  and  be- 
queath all  the  rest,  residue,  and  remainder  of  my  property  of  every 
description  other  than  those  hereinbefore  mentioned  and  expressed." 
It  was  argued  that  "  hereinbefore  mentioned  and  expressed  "  is  only 
that  which  he  had  at  tlie  date  of  the  will ;  that  that  only  is  men- 
tioned ;  e^yo,  nothing  can  pass  but  that  which  is  there  mentioned. 
T]ie  effect  of  that,  again,  is  to  abrogate  the  statute,  and  to  pass 
over  the  words  of  the  Legislature  altogether. 

Many  cases  have  been  put  by  way  of  illustration,  and  I  think 
tlie  case  in  Mr.  Jarmans  book  (1)  about  the  house  in  Grosvenor 
Square  is  a  very  good  one.  Suppose  a  testator  has  a  house  in 
■Grosvenor  Square,  and  he  says  in  his  will,  "  I  give  my  house  in 
Grosvenor  Square;"  then  suppose  he  sells  the  house  he  had  at 
the  date  of  his  will,  and  buys  another  in  Grosvenor  Square ;  my 
•opinion  is  (and  I  have  not  a  doubt  about  it),  that  under  that 
general  description,  " my  house  in  Grosvenor  Square"  the  house 
would  pass.  The  Legislature  says  I  must  read  the  will  as  if  it 
were  made  immediately  before  the  death  of  the  testator.  Doing 
that,  I  find  he  has  a  house  in  Grosvenor  Square,  and  that  must 
necessarily  pass.  But  if  he  adds  a  description  shewing  that  he 
meant  a  particular  thing  only — if,  for  instance,  he  says,  1  give 
my  house  No.  2,  Grosvenor  Square,''  and  if  he  afterwards  sells  that 
house,  and  buys  No.  6, 1  am  equally  clear  that  No.  6  would  not 
pass,  because  a  contrary  intention  is  expressed.  He  has  sold  the 
house  No.  2,  and  has  no  longer  got  it,  and  the  devise  is  adeemed 
by  the  sale  of  that  house,  and  you  cannot  apply  the  general  descrip- 
tion of  "  my  house  "  where  he  has  specifically  described  the  house 
by  name.  Therefore  I  am  as  clearly  of  opinion  that  in  that  case 
(1)  3rd  Ed.  vjl.  i.  p.  309. 
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V.-C.  M.    it  would  not  pass,  as  I  am  of  opinion  it  would  pass  in  the  former 
case.    So  I  answer  tlie  question  put  by  Yice-Chancellor  Knight 

Castle  Bruce  with  regard  to  the  brown  horse  (1) :  "Suppose  a  man  to  have 
I^ox.  brown  horse,"  the  Yice-Chancellor  says,  and  bequeath  it,  and 
then  to  sell  it,  and  buy  another  brown  horse,  and  die,  does  the^ 
horse  of  which  he  was  possessed  at  the  time  of  his  death  pass 
I  should  say,  unless  he  uses  other  words  to  describe  the  brown 
horse,  all  I  am  at  liberty  to  ask  is,  had  he  a  brown  horse  when  he 
died  ?  Yes.  Then  he  has  said, "  I  give  my  brown  horse,"  and  that 
is  the  one  he  applied  the  description  to,  and  it  is  perfectly  imma- 
terial that  he  had  another  brown  horse  when  he  made  his  will.. 
Those  are  the  general  rules  that  are  applicable  to  this  subject, 
and  I  say  so  because  at  the  same  time  that  they  carry  into  effect 
the  intention  and  language  of  the  Legislature,  I  am  satisfied  they 
also  carry  into  effect  the  intention  of  the  testator. 

Now,  is  there  anything  to  be  found  in  the  cases  which  have 
been  cited  contrary  to  this  view  ?  The  general  rule  laid  down  hj 
Lord  Justice  Turner  in  Lady  Langdale  v.  Briggs  (2)  is  in  strict 
accordance  with  it.  With  regard  to  the  case  of  Lord  Lilford  v. 
Powys  Keeh  (3),  a  distinction  was  attempted  to  be  drawn  there, 
because  the  testator  said :  "  I  give  all  my  freehold  estate,  of  or  to- 
which  I  am  seised  or  entitled,  and  I  give  the  copyhold  estate,  which 
I  am,  or  at  the  time  of  my  death  shall  be  possessed  of  or  entitled 
to."  It  was  argued,  that  inasmuch  as  he  had,  with  reference  to  the 
copyholds,  pointed  to  the  acquisition  of  other  property,  and  had 
not  done  so  as  to  the  freeholds,  therefore  after-acquired  freeholds 
would  not  pass,  as  he  had  shewn  an  intention  that  after-acquired 
copyholds  should  pass.  But  I  am  happy  to  find  that  the  Master 
of  the  EoUs  did  not  give  any  sanction  to  that  argument,  but  gave- 
effect  to  the  broad  intention  of  the  Legislature,  and  held,  that 
inasmuch  as  the  testator  said  he  gave  all  his  freehold  estate,  that 
the  will  spoke  for  that  purpose  from  the  death  of  the  testator,  and 
passed  everything  he  had  at  the  date  of  the  will,  as  well  as  all  he 
acquired  afterwards.  Two  other  cases  were  cited  to  me — Miles  v. 
Miles  (4)  and  Cox  v.  Bennett  (5) — one  before  Lord  Bomilly,  and 


(1)  2  De  G.  &  Sm.  733.  (3)  30  Beav.  300. 

(2)  8  D.  M.  &  G.  391.  (4)  Law  Eep.  1  Eq.  462. 

(5)  Law  Eep.  6  Eq.  422. 
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the  other  before  Yice-Chancellor  Giffard.    In  each  case  the  tes-    V.-C.  M. 
tator  gave  a  particular  house  of  which  he  was  a  leaseholder  at  the  1871 
date  of  his  will,  but  of  which  he  acquired  the  freehold  afterwards.  castle 
In  both  those  cases  it  was  decided  that,  having  devised  a  particular  ^^^^ 

thing,  it  passed  every  interest  the  testator  subsequently  acquired   

in  it.  In  Goodlad  v.  Burnett  (1)  a  very  extended  construction  was 
given  to  a  will  by  the  present  Lord  Chancellor  when  Vice-Chan- 
cellor.  In  that  case  the  testator  said:  "I  give  all  my  3^  per 
Cents. ;"  and  it  was  there  said  he  only  intended  to  pass  the  3^  per 
Cents,  he  had  when  he  made  his  will ;  but  he  more  than  trebled 
them  afterwards.  The  words  were  general,  and  the  Yice-Chan- 
cellor there  applied  the  rule  I  do  here,  and  made  the  will  speak 
as  from  the  death  of  the  testator,  and  said  :  All  you  can  ask  is, 
what  3 J  per  Cents,  he  had  at  the  time  of  his  death.  The  will 
speaks  from  the  time  of  his  death,  and  all  he  had  then  passed." 

In  the  case  of  Doe  v.  Walker  (2)  the  testator,  having  acquired 
property  after  the  date  of  the  will,  said :  "  I  devise  the  lands  I 
have ;"  and  the  question  was,  Avhetlier  those  words  were  to  speak 
at  the  time  of  the  making  of  the  will,  or  at  the  time  of  the  death 
of  the  testator ;  and  it  was  decided  by  the  Court  of  Exchequer  on 
the  broad  principles  of  common  sense,  and  in  accordance  with, 
what  was  the  intention  of  the  Legislature,  that  the  will  was  to 
speak  from  the  death  of  the  testator,  and  that  the  words,  "  the 
lands  which  I  have,"  meant  "  the  lands  I  have  at  the  time  of  my 
death,"  and  therefore  after-acquired  lands  passed.  Then  there  is  a 
ease  which  has  been  a  good  deal  commented  upon,  the  case  of  Cole 
V.  Bcott  (3),  and  which  came  first  before  Sir  Lancelot  Shadwell,  and 
afterwards  before  Lord  Cottenham.  I  argued  it  before  both  those 
learned  Judges.  I  was  at  the  time  entirely  dissatisfied  with  the 
result  of  the  decision,  and  I  am  equally  dissatisfied  now.  It  is 
not  necessary  for  me  to  go  into  it,  because  the  decision  entirely 
depended  on  a  word  which  is  not  to  be  found  in  this  will,  the  word 
*'now."  In  Doe  v.  Walker  it  had  been  decided  that  the  words, 
"the  lands  which  I  have,"  passed  after-acquired  lands.  Lord 
Cottenham  came  to  a  contrary  conclusion,  namely,  that  "  the  lands 
which  I  now  have  "  meant  "  lands  which  I  have  at  the  date  of  the 


(1)  1  K.  &  J.  341.  (2)  12  M.  &  W,  591. 

(3)  1  Mac.  &  G.  518. 
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V.-C.  M.    will,"  and  did  not  pass  after-acquired  lands.    I  confess  I  am  totally 

1871      at  a  loss  to  see  the  distinction  between  tlie  expression  "lands 

^"•^  which  I  have "  and  "  lands  which  I  now  have."  It  is  merely  a 
Castle  ^  .  *^ 

V.  differing  form  of  expression  applying  to  the  present  tense.  "  The 
lands  which  I  have  "  means  "  lands  which  I  now  have ;"  and  in 
both  cases  I  am  of  opinion,  on  principle,  that  Lord  CoUenliam 
ought  to  have  applied  the  rule  that  the  will  is  to  speak  imme- 
diately before  the  death  of  the  testator.  As  the  testator  dies  he 
is  supposed  to  say,  "  I  give  all  the  lands  I  now  have ;"  and  there- 
fore I  think  it  ought  to  have  passed  subsequently-acquired  lands. 
The  word  now  "  does  not  occur  here,  and  therefore  it  is  not  neces- 
sary for  me  to  decide  in  opposition  to  that  case ;  but  I  have  no 
hesitation  in  saying  that  if  the  word  "  now  "  had  occurred  here,  I 
should  have  come  to  the  same  conclasion  that  I  now  do,  and, 
decided  in  opposition  to  Cole  v.  Seott  (1),  in  order  that  the  case  might 
be  carried  further  if  the  parties  desired,  and  that  that  decision 
might  be  reconsidered.  In  the  meanwhile,  I  can  only  express  my 
dissent  from  it. 

The  case  of  Wehh  v.  JBing  (2),  decided  by  the  present  Lord 
Chancellor  when  Vice-Chancellor,  turned  upon  very  peculiar  cir- 
cumstances. The  words  in  the  will  were :  "  I  give  my  executors 
all  my  Quendon  Hall  estates  in  Essex."  Upon  the  principle  I 
have  adverted  to,  I  take  it  to  be  quite  clear  that  every  addition 
the  testatrix  had  made  between  the  date  of  her  will  and  her  death 
to  the  Quendon  Hall  estates  ought  to  have  passed.  But  the 
description  was  a  very  inaccurate  one,  and  the  evidence,  in  my 
opinion,  totally  failed  to  shew  that  the  lands  she  afterwards 
acquired  were  an  addition  to  that  estate,  and  I  think  it  was  upon 
the  failure  of  the  evidence  to  prove  that  it  was  a  part  of  the  estate 
that  the  decision  of  the  Yice-Chancellor  entirely  proceeded,  be- 
cause in  so  many  other  cases  he  decided  that  after-acquired  pro- 
perty does  pass  by  a  general  description  in  a  will.  But  if  the 
intention  was  to  decide  in  that  case  that  any  additions  made  by 
the  testatrix  to  the  Quendon  Hall  estate,  between  the  date  of  her 
will  and  her  death,  did  not  pass,  I  should  most  respectfully  dis- 
sent from  that  conclusion.  I  cannot  help  thinking,  in  a  case  like 
this,  where  it  is  clear  bevond  all  doubt  that  these  lands  were  an 
(1)  1  Mac.  &  G.  518.  (2)  1  K.  &  J.  580. 
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addition  to  this  estate,  the  Lord  Chancellor  would  come  to  the    V.-C.  M. 
same  conclusion  as  I  do,  that  all  additions  of  that  kind  to  that  1871 
particular  estate  would  as  much  pass  by  the  description  as  if  Castle 
they  had  been  in  the  possession  of  the  testator  at  the  date  of  -^^^ 

his  will.   

There  is  one  other  case  I  must  refer  to,  of  Hughes  v.  SosTcing  (1), 
which  apparently,  at  first  sight,  is  opposed  to  Doe  v.  Walker  (2). 
But  I  think  it  is  perfectly  clear,  upon  looking  at  the  case,  that  it 
proceeded  on  the  ground  that  there  was  a  particular  description  of 
the  thing  devised  in  the  original  will,  words  like  the  words,  "I 
devise  my  house  No.  2,  Grosvenor  Square,''  or  "  the  brown  mare  I 
bought  of  A.  jB.,"  something  added  to,  or  limiting  it  to,  a  particular 
property ;  and  that  it  was  on  that  ground  the  case  was  decided, 
and  not  in  the  slightest  degree  in  opposition  to  the  decision  of  Doe 
V.  Walker. 

Upon  all  these  grounds,  therefore,  I  am  of  opinion  that  the  pro- 
perties subsequently  purchased  by  the  testator  were  additions  to 
the  Cleeve  Court  estate,  and  that  the  summons  taken  out  by  the 
eldest  son  of  the  testator  must  be  allowed ;  and  there  must  be  a 
declaration,  if  necessary,  that  all  those  subsequently-purchased 
lands  passed  by  the  devise  of  the  Cleeve  Court  estate  and  its 
appurtenances. 

Solicitors  for  the  Plaintiff:  Messrs.  Torr,  Janeway,  &  Co, 
Solicitors  for  some  of  the  Defendants :  Messrs.  Clarke,  Woodcock, 
&  Byland, 

Solicitors  for  the  other  Defendants :  Messrs.  Bannister  c&  FacTie, 


(1)  11  Moo.  P.  C.  1. 


(2)  12  M,  &  W.  591. 
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v.-c.M.  TEACY  V.  OPEN  STOCK  EXCHANGE. 


1870 

Dec.  22. 
1871 


Practice — Bill  of  Certiorari — Mayor's  Court — Bemoval  of  Suit. 


Where  a  suit  in  tlie  Lord  Mayor's  Court  was  removed  by  writ  of  certiorari 
into  the  Court  of  Chancery,  and  where  it  appeared  upon  the  face  of  the  bill 
Jan.  11.  in  the  Mayor's  Court  that  some  of  the  Plaintiffs  were  out  of  the  jurisdiction 

  of  that  CourD,  an  order  was  made  ex  parte,  without  further  evidence  that  the 

suit  in  the  Mayor's  Court  be  retained  in  this  Court. 

An  order  was  also  made  in  the  suit  from  the  Mayor's  Court  that  the 
Eegistrar  of  that  Court  might  be  at  liberfy  to  pay  over  to  the  credit  of  the 
cause  in  this  Court  the  money  paid  into  the  Mayor's  Court. 

0^^  the  22nd  of  August,  1870,  the  Defendants  to  this  suit  filed 
a  bill  in  tlie  Lord  Mayor's  Court,  entitled  Billing  v.  Tracy ^ 
against  the  Plaintiffs,  praying  that  the  Plaintiffs  might  be  re- 
strained from  parting  with  certain  securities,  and  that  they  might 
be  ordered  to  deliver  such  securities  to  the  Plaintiffs  in  that  suit 
upon  payment  of  certain  sums  therein  mentioned.  Several  orders 
had  been  made  in  that  suit. 

This  bill  of  certiorari  was  filed  by  Boivdeswell  Tracy,  Augustus 
Tracy,  and  Thomas  McAnally,  Defendants  to  the  suit  in  the  Lord 
Mayor's  Court,  against  the  Ojpen  Stoch  Exchange  and  three  other 
Defendants,  praying  that  a  writ  of  certiorari  be  directed  to  the 
Lord  Mayor  and  Aldermen  of  the  City  of  London,  commanding 
them  to  certify  and  remove  the  cause  of  Billing  v.  Tracy,  which 
had  been  so  filed  against  the  Plaintiffs  in  the  Lord  Mayor's 
Court,  with  the  process  and  all  proceedings  thereon,  into  this 
Court. 

On  the  12th  of  December  last,  upon  a  motion  made  before  the 
Lord  Chancellor  by  Mr.  Higgins  on  behalf  of  the  Plaintiffs,  an 
order  was  made  in  the  terms  of  the  prayer  of  the  bill,  and  in 
accordance  with  the  20th  section  of  the  Mayor  s  Court  of  London 
Procedure  Act  (Local)  (20  &  21  Yict.  c.  clvii.). 


Dec.  22.    Mr.  Higgins  moved  that  the  writ  of  certiorari,  the 
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return  to  the  writ  by  the  Mayor's  Court,  and  the  proceedings  in    v.-O.  M. 
that  Court,  might  be  filed  on  the  record  of  the  Court  of  Chancery,  1870 
and  also  that  the  suit  of  Billing  v.  Tracy  might  be  retained  in  Tbacy 
the  Court  of  Chancery,  on  the  ground  that  it  appeared  by  the  bill  qpen^Stocb 
in  the  Mayor's  Court  that  three  of  the  four  Plaintiffs  in  that  suit  Exchange. 
were  resident  out  of  the  jurisdiction  of  that  Court.    A  similar 
order  had  been  made  by  Vice- Chancellor  James  on  the  20th  of 
July,  1869,  in  the  case  of  Jones  v.  Sey,  where  it  appeared  on  the 
fe,ce  of  the  bill  in  the  Lord  Mayor's  Court  that  some  of  the  parties 
were  out  of  the  jurisdiction ;  and  thus  the  old  practice,  that  the 
Plaintiffs,  upon  obtaining  the  writ  of  certiorari,  should  give  an 
undertaking  that  they  would  justify  the  issuing  of  the  writ,  was 
rendered  unnecessary. 

Sir  K.  Maliks,  V.G.,  upon  the  authority  of  the  case  of 
Jones  V.  Hey,  made  an  order  ex  jparte  in  the  following  terms : — 
That  the  said  writ  and  the  proceedings  returned  therewith 
from  the  Mayor's  Court  of  the  City  of  London  in  a  suit  of 
Billing  v.  Tracy,  instituted  in  that  Court  by  the  Defendants 
against  the  Plaintiffs,  be  filed  on  the  record  of  this  Court.  And 
it  appearing  by  the  bill  filed  in  the  said  Mayor's  Court  that 
the  Plaintiffs,  F,  Billing,  G.  W.  Hayne,  and  G.  F.  Eayne,  are 
resident  out  of  the  jurisdiction  of  that  Court,  this  Court  doth 
order  that  the  said  suit  of  Billing  v.  Tracy  be  retained  in  this 
Oourt. 


Jan.  11.  Mr.  Eiggins  now  moved  in  the  suit  of  Billing  v. 
Tracy,  on  behalf  of  the  Defendants  to  that  suit  (the  Plaintiffs  in 
Tracy  v.  Ojjen  Stock  Exchange),  that  Woodthor^e  Brandon,  Esq., 
the  Kegistrar  of  the  Mayor's  Court,  might  be  at  liberty,  on 
or  before  the  31st  of  January,  1871,  to  pay  into  the  bank,  to 
the  credit  of  this  cause,  the  sum  of  £7050,  being  the  amount 
paid  by  the  Plaintiffs  in  Billing  v.  Tracy  into  the  said  Mayor's 
Court  on  the  27th  of  August,  1870,  pursuant  to  an  order  of  that 
Court;  and  that  the  said  sum  of  £7050,  when  so  paid  in,  and 
interest  thereon,  might  be  laid  out  in  the  purchase  of  Keduced 


1871 
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V.-O.  M.     Annuities,  in  the  name  of  the  Accountant-General,  in  trust  in  this 
1871  cause. 

Mr.  Stallard,  for  the  Plaintiffs  in  Billing  v.  Tracy,  consented  to 
E^xcHANGE.^  the  terms  of  the  motion. 

The  Yice-Chancellor  made  the  order. 

Solicitor  for  the  Plaintiffs :  Mr.  J.  Tucker. 
Solicitors  for  the  Defendants :  Messrs.  Tathams,  Curling j  Walls, 
&  Pym. 
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In  re  EDDELS'  TKUSTS.  V.-O.  B. 

1871 

Will — Devise  of  Bealty — Equitable  Remainder — Failure  of  Life  Estate —  ^^.^ 

Litermediate  Bents — Residue.  Feb.  18,  25, 

Testator  devised  a  freehold  house  to  trustees  and  their  heirs,  upon  trust 
"  to  permit  and  suffer  or  sufficiently  authorize  and  empower  "  his  wife  "  to 
receive  and  take  "  the  rents  for  her  separate  use;  and  after  her  decease  upon 
similar  trusts  in  favour  of  his  niece  E.  W.;  and  from  and  after  her  de- 
cease to  stand  seised  of  the  same  house  upon  trust  for  all  or  such  one  or 
more  of  her  children  or  child  as  she  should  by  deed  or  will  appoint,  and  in 
default  (which  happened)  of  appointment,  upon  trust  for  all  and  every  the 
child  and  children  of  E.  W.,  "  who,  being  a  son  or  sons,  shall  attain  the 
age  of  twenty-one  years,  or,  being  a  daughter  or  daughters,  shall  attain  that 
age  or  be  sooner  married ;  if  more  than  one,  in  equal  shares  as  tenants  in 
common "...  but  if  no  child  of  E.  W,  should  "  live  to  attain  a  vested 
interest  in  "  the  premises,  the  house  was  to  fall  into  his  residuary  real  estate. 
The  will  gave  to  the  trustees  for  the  time  being  power,  with  the  consent  of 
the  wife  during  her  life,  to  lease  the  house. 

After  the  testator's  death,  his  wife  entered  into  receipt  of  the  rents  of  the 
house ;  and  after  her  death  E.  W.  entered  into  receipt  of  the  rents,  and  so 
continued  until  her  death  in  1861.  Her  only  child,  a  daughter,  attained 
twenty-one  in  1870 : — 

Eeld,  that  the  remainder  to  the  daughter  of  E.  W.  was  an  equitable 
remainder,  and  consequently  did  not  fail,  although  the  preceding  life  estate 
failed  before  she  attained  twenty-one  : 

Held^  further,  that  the  intermediate  rents  of  the  house  fell  into  the 
residuary  real  estate. 

miey  V.  Garnett  (1)  not  followed. 

Nathaniel  keen  EDDELS,  by  his  will,  dated  the  5th  of 
June,  1848,  after  directing  payment  of  his  debts,  funeral  and  testa- 
mentary expenses,  and  making  several  specific  and  pecuniary 
bequests,  gave,  devised,  and  bequeathed  unto  Benjamin  Foulson 
and  Samuel  Semming  (since  deceased),  a  freehold  house,  No.  153, 
WTiiteeliapel  Boad,  Middlesex,  another  freehold  house  in  the  borough 
of  Siroudivater.  in  the  county  of  Gloucester,  all  his  money  or  stock 
in  the  New  £3  J  per  Cent.  Bank  Annuities,  and  in  the  annuities  for 
terms  of  years,  and  all  the  rest,  residue,  and  remainder  of  his  real 
and  personal  estate  whatsoever  and  wheresoever,  to  hold  "unto 
them  '*  and  the  survivor  of  them,  "  his  heirs  and  assigns,  according 


(1)  3  De  a.  &  Sm.  629. 
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V.-C.  B.  to  the  nature  and  quality  thereof,  and  my  estate  and  interest 
1871  therein,"  upon  trust,  as  soon  as  conveniently  might  be  after  his 
decease,  to  get  in  and  convert  such  part  of  the  personal  estate  as 

Trusts^    should  not  consist  of  money,  or  money  in  the  public  stocks  or 

  funds,  and  invest  the  same,  or  such  part  thereof  as  it  should  not  be 

necessary  to  apply  in  payment  of  debts,  funeral  and  testamentary 
expenses  and  legacies,  in  some  or  one  of  the  public  stocks  or 
funds ;  "  and  upon  further  trust  to  permit  and  suffer  or  sufficiently 
authorize  and  empower  my  said  wife  to  receive  and  take  "  the  rents 
and  annual  proceeds  of  the  real  and  personal  estate  "  for  her  own 
sole  and  separate  use,"  and  for  which  her  receipt  should  be  a  good 
discharge ;  and  he  directed  and  declared  that  from  and  after  the 
decease  of  his  wife,  the  trustees  or  trustee  for  the  time  being  of 
that  his  will  should  stand  seised  of  his  house  in  the  Whitechapel 
Boad,  upon  trust  to  permit  and  suffer  and  sufficiently  to  autho- 
rize and  empower  "  his  niece  Eliza  Wakefield  "  to  receive  and  take  " 
the  rents,  issues,  and  profits  thereof  for  her  life,  free  from  the  debts, 
control,  or  engagements  of  any  husband,  her  receipts  to  be  good 
discharges ;  and  he  directed  and  declared  that,  from  and  after  the 
decease  of  the  said  Eliza  Wakefield^  the  trustees  or  trustee  for  the  time 
being  of  that  his  will  should  stand  seised  of  the  same  house  upon 
trust  for  all  or  such  one  or  more,  exclusively  of  the  children  or 
child  of  the  said  Eliza  Wahefield,  as  she,  notwithstanding  coverture, 
should  by  deed  or  will  appoint ;  and  in  default  of  such  appoint- 
ment, and  so  far  as  any  such  appointment  should  not  extend,  as 
follows : — 

"  Upon  trust  for  all  and  every  the  child  and  children  of  the  said 
Eliza  Wakefield  who,  being  a  son  or  sons,  shall  attain  the  age  of 
twenty-one  years,  or,  being  a  daughter  or  daughters,  shall  attain 
that  age  or  be  sooner  married ;  if  more  than  one,  in  equal  shares 
as  tenants  in  common,  and  not  as  joint  tenants,  for  the  absolute 
benefit  of  such  child  or  children  respectively ;  but  if  there  shall  be 
no  such  child  of  the  said  Eliza  Wakefield  who  shall  live  to  attain  a 
vested  interest  in  the  said  last-mentioned  trust  premises  under  the 
trusts  hereinbefore  lastly  contained,  I  do  hereby  direct  that  the 
said  last-mentioned  freehold  messuage  or  tenement,  with  the  appur- 
tenances thereunto  belonging,  shall  fall  into  and  form  part  of  my 
residuary  real  and  personal  estate." 
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And  "  as  to  all  the  rest,  residue,  and  remainder  of  my  real  and     V.-C.  B. 
personal  estate  whatsoever  and  wheresoever  that  I  shall  be  seised  1871 
or  possessed  of,  interested  in,  or  entitled  to  at  the  time  of  my  rp 
decease,  not  hereinbefore  specifically  disposed  of,"  testator  gave  the 
same  to  his  brotlier  James  Creed  Eddels  and  Samuel  Hemming 
aforesaid,  their  heirs,  executors,  administrators,  and  assigns,  abso- 
lutely, in  equal  shares  as  tenants  in  common.    The  will  contained 
the  following  clause: — 

"  Provided  always,  and  I  hereby  further  declare,  that  it  shall 
and  may  be  lawful  to  and  for  my  trustees,  with  the  consent  and 
concurrence  of  my  said  wife,  during  her  life,  by  indenture  or 
indentures,  to  demise  or  lease  my  said  freehold  messuage  or  tene- 
ment, No.  153,  Whitecliajpel  Road  aforesaid,  to  any  person  or  per- 
sons for  any  term  or  number  of  years  not  exceeding  twenty-one,  in 
possession  and  not  in  reversion,  at  the  best  and  most  improved 
,  yearly  rent  or  rents  that  can  reasonably  be  had  or  gotten  for  the 
same,  without  taking  any  fine  or  premium  for  the  making  thereof, 
so  that  there  be  contained  in  every  such  lease  a  clause  in  the 
nature  of  a  condition  for  re-entry  for  non-payment  of  rent  thereby 
to  be  reserved,  and  so  that  the  lessee  or  lessees  thereof  be  not  dis- 
punishable for  waste,  and  so  that  every  such  lessee  or  lessees  do 
execute  a  counterpart  of  every  such  lease." 

The  testator  appointed  his  wife,  Sarah  Eddels,  Benjamin  Poulson, 
and  Samuel  Hemming  his  executors.  He  died  on  the  8th  of  June, 
1849,  and  the  will  was  proved  by  Poulson  and  Hemming  alone, 
Sarah  Eddels  having  renounced. 

Upon  the  testator's  death,  Sarah  Eddels  went  into  and  remained 
in  receipt  of  the  rents  and  profits  of  the  freehold  house  until  her 
death,  on  the  4th  of  August,  1858. 

Thereupon  Eliza  WaJcejield,  who  had  married  Thomas  Freude- 
macher,  went  into  and  remained  in  receipt  of  the  same  rents  and 
profits  until  her  death,  which  took  place  on  the  10th  of  January, 
1861,  without  her  having  made  a  will,  or  exercised  the  power  of 
appointment  in  any  way.  She  had  issue  of  her  marriage  with 
Thomas  Freudemacher  one  child  only,  Eliza  Sarah,  now  living, 
who  was  born  on  the  16th  of  May,  1849,  and  was  hitherto 
unmarried. 

Since  the  death  of  Eliza  Freudemacher,  Benjamin  Poulson,  the 
YoL.  XI.  2U  2 
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V.-C.  B.     surviving  executor  of  the  will,  had  received  the  rents,  and  invested 
1871      them  and  the  dividends  arising  from  the  investments  from  time  to 

time  in  £3  per  Cent,  stock. 
TeustI^        '^^^^  Freudemacher,  having,  on  the  16th  of  May,  1870,  attained 

  twenty-one,  applied  to  Poulson  to  pay  her  the  above  accumulations, 

whereupon  Poulson  paid  a  sum  of  £656  Is.  6d.  cash,  representing 
the  balance  of  such  amount,  into  Court,  to  an  account  intituled 
"An  account  of  money  received  in  respect  of  the  rents  of  the 
testator's  freehold  house,  153,  Whitechapel  Boad" 

This  Petition  was  then  presented  by  Elizabeth  Hemming,  repre- 
senting Samuel  JELemming,  one  of  the  residuary  devisees  of  the 
testator's  will,  and  by  Clara  Elizaheth  Johnson,  Emma  Wilmot 
Eddels,  Thirza  Eddels,  and  Arthur  Eddels,  representing  James 
Creed  Eddels,  the  other  residuary  devisee,  in  the  matter  of  the 
trusts  of  the  will,  the  account  above-mentioned,  and  of  the  Trustee 
Belief  Act,  stating  that  doubts  had  arisen  as  to  whether  the  accumu- 
lations belonged  to  Miss  Freudemacher,  or  fell  into  the  residue ; 
and  prayed  that,  after  taxation  and  payment  of  costs,  one-half  of 
the  residue  of  the  fund  might  be  paid  to  the  first  Petitioner,  and 
that  the  other  half  might  be  divided  into  fourths,  and  paid  to  or 
for  the  benefit  of  the  last  four  Petitioners. 

The  Eespondents  to  the  Petition  were  Eliza  Sarah  Freude- 
macher, Benjamin  Poulson,  Charles,  the  husband  of  Mrs.  Johnson, 
and  Emma  Marina  Eddels,  the  mother  and  next  friend  of  the  last- 
named  Petitioner,  who  was  an  infant. 


Mr.  EarslaJce,  Q.C.,  and  Mr.  W.  Raughton,  for  the  Peti- 
tioners : — 

Either  the  legal  estate  is  not  in  the  trustees,  in  which  case  the 
limitation  in  default  of  appointment  to  the  children  and  child 
of  Eliza  WaJceJield  was  a  legal  contingent  remainder,  which,  in 
the  event  which  has  happened,  has  failed  by  reason  of  the  failure 
of  the  particular  estate  of  freehold ;  or  the  legal  estate  is  in  the 
trustees  (as  we  contend  it  is),  in  which  case  the  remainder,  being 
equitable,  does  not  fail ;  but,  nevertheless,  we  submit  that  the  inter- 
mediate rents,  until  Miss  Freudemacher  attained  twenty-one,  fall 
into  the  residue,  as  being  undisposed  of. 

In  support  of  the  latter  proposition  the  authorities  are :  Festing 
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V.  Allen  (1) ;  Browne  v.  Broivm  (2) ;  Holmes  v.  Preseoti  (3) 
Hodgson  v.  Lord  Bedive  (4) ;  Countess  of  Bective  v.  Hodgson  (5) 
Perceval  v.  Perceval  (6) ;  TF^7Zs  v.  TF^7Zs  (7) ;  Leahe  v.  Bohinson  (8) 
-Bw/^  V.  Pritchard  (9) ;  Newman  v.  Newman  (10) ;  i^ear^ie's  Con- 
tingent Eemainders  (11),  referring  to        v.  Osborne  (12). 

Mr.  Jfa?/,  Q.C.,  and  Mr.  Jolliffe,  for  the  Eespondent,  S. 
-Freudemacher : — 

It  must  be  conceded  that,  if  this  limitation  was  a  legal  contingent 
remainder,  it  has  failed,  and  that  we  cannot  claim  these  rents. 

But  it  is  clear  that  the  legal  estate  is  in  the  trustees.  The  life 
estates  are  for  the  separate  use  of  the  married  women  for  their 
lives ;  therefore  the  trustees  have  the  legal  estate.  Then  there 
is  the  power  (not  to  appoint  by  way  of  demise,  but)  to  lease.  These 
circumstances  are  sufficient. 

That  being  so,  the  remainder  does  not  fail ;  and  as  to  the  inter- 
mediate rents,  the  case  is  precisely  within  Eiley  v.  Garnett  (13). 

In  Festing  v.  Allen  there  was  no  question  of  intermediate  rents ; 
the  question  only  was  whether  the  remainder  was  vested  or  contin- 
gent. In  Browne  v.  Browne  the  sole  question  was,  whether  or  not 
Festing  v.  Allen  was  rightly  decided.  In  Holmes  v.  Prescott  there 
was  the  peculiarity  that  the  rents  of  the  leaseholds  were  limited  as 
the  rents  of  the  freeholds  were  to  go ;  and  as  the  Court  could  not 
give  the  intermediate  rents  of  the  freeholds,  because  the  legal  con- 
tingent remainder  had  failed,  they  felt  bound  to  come  to  the  same 
decision  as  to  the  rents  of  the  leaseholds.  Wills  v.  Wills  was  a 
gift  to  trustees,  upon  trust  to  convey  to  the  person  who,  at  the 
death  of  the  tenant  for  life,  should  be  the  second  son  of  somebody ; 
and  as  no  one  could  possibly  say  till  the  moment  arrived  that  he 
would  be  such  second  son,  the  gift  of  the  intermediate  rents  was 
necessarily  held  to  be  contingent.  Countess  of  Bective  v.  Hodgson,  as 
appears  from  Lord  Chancellor  lF6S^Z>wri/'s  judgment  (14),  was  decided 

(1)  12  M.  &  AV.  279.  (8)  2  Mer.  363. 

(2)  3  Sm.  &  Giff.  568.  (9)  5  Hare,  567. 

(3)  12  W.  E.  636.  (10)  10  Sim.  51. 

(4)  1  H.  &  M.  376.  (11)  lOth  Ed.  p.  282. 

(5)  10  H.  L.  C.  656.  (12)  2  Vera.  754  ;  1  P.  Wms.  387, 

(6)  Law  Kep.  9  Eq.  386.  (13)  3  De  Q.  &  Sm.  629. 
<7)  1  D.  &  War.  439.  (14)  10  H.  L.  C.  665, 

2  Z72  2 


V.-0.13. 

1871 

In  re 
Eddel's 

Teusts,, 


5G4  EQUITY  CASES.  [L.  R; 

V.-C.  B.  on  the  old  feudal  principle,  that  the  fee  can  never  be  in  abeyance. 

1871  Here  the  fee  is  in  the  trustees  throughout. 

In  re         The  enactment  contained  in  the  31st  section  of  the  Wills  Act 

Teusts^  (1  Yict.  c.  26)  is  sufficient  to  vest  the  legal  estate  in  the  trustees. 

Mr.  Kar slake,  in  reply  : — 

Whether  the  limitations  for  life  be  legal  or  equitable  is  im- 
material. 

The  Yice-Chancellor  said  he  should  consider  it  part  of  his. 
duty  to  decide  that  point. 

Mr.  Karslake : — That  the  legal  estate  was  in  the  trustees  during' 
the  lives  of  the  tenants  for  life  must  be  admitted.  But  can  it 
be  said  that  the  "  purposes  "  of  this  trust  have  "  continued  "  beyond 
the  lives  of  the  tenants  for  life,  within  the  meaning  of  the  31st 
section  of  the  Wills  Act  ?  I  submit  that  they  have  not,  but  that 
the  estate  was  determined  "  when  the  purposes  of  the  trust  were 
satisfied,"  i.  e.,  at  the  death  of  Mrs.  Freudemacher. 

The  power  of  leasing  is  a  bare  power  without  an  estate. 

The  Vice-Chancellok  : — Do  you  limit  the  power  of  leasing  to^ 
the  life  of  the  widow  ? 

Mr.  Karslake : — I  am  not  driven  to  contend  for  that :  Doe  y. 
Cafe  (1)  ;  Lewin  on  Trusts  (2)  ;  Jarman  on  Wills  (3). 

But  if  it  be  otherwise,  then  I  say  Biley  v.  Garnett  (4)  is  virtually 
overruled  by  Eolmes  v.  Prescott  (5),  and  Countess  of  Bective  v. 
Hodgson  (6). 


SiE  James  Bacon,  Y.C.  : — 

The  questions  which  are  raised  in  this  case  are  two.  The  first 
is,  whether  a  remainder  contingent  on  the  attainment  of  twenty- 
one,  fails  by  reason  of  the  death  of  the  tenant  for  life  before  the 
person  entitled  in  remainder  attained  twenty-one ;  and  the  other 
relates  to  the  rents  and  profits  of  a  certain  freehold  house,  whicK 


(1)  7  Ex.  675. 

(2)  5th  Ed.  p.  180. 

(3)  3rd  Ed.  vol.  ii.  p.  281. 


(4)  3  De  G.  &  Sm.  629. 

(5)  12  W.  R  636. 

(6)  10  H.  L.  C.  656. 
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accrued  during  the  period  between  the  death  of  the  last  tenant    v.-C.  B. 
for  life  and  the  attaining  of  the  age  of  twenty-one  by  the  person  1871 
ivho,  if  the  remainder  was  preserved,  would  be  entitled  to  the  house. 
The  question  arises  on  the  will  of  Nathaniel  Keen  Eddels,  who,  by  his  i^i^^g"^'® 

-will,  devises  a  certain  messuage  in  the  WliitecJiajjel  Boad  to  trus-   * 

tees,  upon  trust  to  authorize  his  wife,  Sarah  Eddels,  to  receive  the 
rents  during  her  life,  and  after  her  decease,  to  authorize  his  niece, 
.Eliza  Wakefield,  to  i_receive  the  rents  during  her  life ;  and  he 
directed  and  declared  that  from  and  after  the  decease  of  the  said 
Eliza  Wahefield : — [His  Honour  read  the  clauses  set  out  above,  and 
^ilso  the  residuary  devise  and  bequest.] 

Now,  the  events  which  have  happened  are :  the  testator's  wife 
survived  him,  and  upon  her  death  Eliza  Wahefield,  the  niece,  who 
had  intermarried  with  Thomas  Freudemacher,  entered  into  pos- 
session of  the  rents  and  profits  of  the*  freehold  house,  and  con- 
tinued so  until  her  death  in  January,  1861.  Of  Eliza  Wakefield's 
marriage  with  Thomas  Freudemacher  there  was  only  one  child, 
Fliza  Sarah  Freudemacher,  who  was  born  in  May,  1849,  and  is  still 
living,  and  a  spinster. 

The  Petition  states  that  there  was  no  exercise  by  Mrs.  Freude- 
macher of  the  power  of  appointment  of  which  she  was  possessed 
under  the  testator's  will. 

The  trustees  having  received  the  rents  during  the  interval  be- 
tween the  death  of  the  last  tenant  for  life,  Mrs.  Freudemacher,  and 
the  attaining  twenty-one  of  the  present  spinster,  Eliza  Sarah 
.Freudemacher,  a  question  (which  the  Petition  states)  arose  as  to 
whether  the  accumulations  belong  to  Eliza  Sarah  Freudemacher, 
or  whether  they  form  part  of  the  produce  of  the  testator's  residuary 
Teal  estate. 

The  Petition  states  the  title  of  the  Petitioners,  upon  which  I 
need  not  dwell :  it  seems  to  be  sufficiently  clear  as  to  the  persons 
who  would  be  entitled  to  the  residuary  real  and  personal  estate. 

The  Petition  is  presented  by  these  persons  (the  trustees  having 
paid  the  accumulated  rents  in  their  hands  into  Court  under  the 
Trustee  Belief  Act),  and  they  state  the  questions  in  this  way  :  "  Your 
Petitioners  submit  that  the  interest  of  the  said  Eliza  Sarah 
Freudemacher  in  the  said  freehold  messuage  under  the  will  of  the 
testator,  Nathaniel  Keen  Eddels,  was  a  contingent  remainder,  which 
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V.-C.  B.    failed  by  reason  of  the  said  Eliza  Sarah  FreudemacJier  not  Laving- 

1871      attained  tlie  age  of  twenty-one  years  at  the  death  of  her  mother ; 

Inre  that,  if  the  said  Eliza  Sarah  Freudemacher  is  entitled  to  any 

Eddel's  estate  therein,  such  estate  did  not  vest  until  she  attained  the  said 
Tklsts. 

  age  ;  and  that  the  Petitioners,  claiming  under  the  will  of  the  said 

Nathaniel  Keen  Eddels,  are  entitled  to  the  fund  in  Court  in  the 
proportions  which  are  there  mentioned." 

If  the  case  was  not  governed,  as  I  conceive  it  is,  by  decisions^, 
there  might  be  a  good  deal  said,  perhaps,  in  favour  of  the  claim  of 
Eliza  Sarah  Freudemacher,  That  it  was  the  wish  of  the  testator 
that  she  should  possess  the  house  and  all  that  belonged  to  it,  or 
arose  out  of  it,  nobody  can  well  doubt  for  a  moment. 

If  I  were  at  liberty  to  follow  the  case  of  Biley  v.  Garnett  (1), 
before  Yice-Chanceilor  iim^A^  jBrwce,  which  was  cited  by  Mr.  Kay^ 
the  law  would  seem  to  be  clearly  in  her  favour.  There  are,  how- 
ever, those  other  cases  which  were  mentioned,  of  Countess  of  Bective 
V.  Hodgson  (2)  and  Holmes  v.  Prescott  (3),  in  which  the  very  point 
was  clearly  decided  ;  and  decided  after  deliberate  consideration, 
and  examination  of  all  the  cases,  which  were  numerous,  which  had 
preceded  them. 

After  the  decision  in  Holmes  v.  Prescott,  I  do  not  feel  myself  at 
liberty  to  depart  from  the  rule  which  I  find  there  established ;  and^ 
there  being  no  gift  of  the  intermediate  rents,  they  must  of  necessity 
fall  into  the  residue.  That  the  contingent  remainder  was  a  per- 
fectly good  remainder  I  have  not  the  slightest  doubt.  The  con- 
trary was  scarcely  argued.  Mr.  Karslahe,  indeed,  rather  refrained 
from  arguing  it. 

If  a  literal  construction  of  the  will  be  resorted  to,  without 
reference  to  any  decision,  then  perhaps  it  would  be  hard  to  say 
the  testator  has  given  anything  but  the  house  to  Eliza  Sarah 
Freudemacher,  or  has  given  that  to  her  absolutely  until  the  day 
on  which  she  attained  twenty-one.  If  that  be  so,  then  the  inter- 
mediate rents  must  of  necessity  fall  into  the  residue.  I  think^ 
according  to  the  decisions  in  the  two  cases  I  have  mentioned,  that 
is  the  clear  rule  of  law  there  established. 

I  hold,  therefore,  that  the  prayer  of  the  Petition,  which  asks 

(1)  3  De  G.  &  Sm.  629.  (2)  1  H.  &  M.  376  ;  10  H.  L.  C.  656. 

(3)  12  W.  R.  636. 
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for  a  division  of  tbese  accumulated  rents  between  the  persons 
entitled,  as  stated  in  the  Petition,  under  the  residuary  bequest, 
must  be  acceded  to ;  and  the  order  must  be  in  the  terms  of  that 
prayer. 

Mr.  Kay  asked  the  Court  to  make  a  declaration  that  the  gift  in 
remainder  of  the  house  did  not  fail. 

Mr.  Kar slake  submitted  whether  the  point  was  before  the 
Court. 

The  Vice-Chancellok  : — I  think  that  the  parties  who  have  a 
right  to  raise  the  question  have  raised  it  by  this  Petition ;  and 
they  have  asked  for  a  decision  on  this  as  one  of  the  two  points 
which  they  have  submitted  to  the  Court. 

Therefore,  I  do  not  hesitate  to  declare  that  the  house  belonged 
to  Eliza  Sarah  Freudemacher  on  her  attaining  twenty-one,  but 
that  the  intermediate  rents  fall  into  the  residue. 

The  costs  of  all  parties,  as  between  solicitor  and  client,  will  come 
out  of  the  fund. 


V.-O.  B. 

1871 

In  re 
Eddel's 
Trusts. 


The  following  are  minutes  of  the  order : — 

This  Court,  being  of  opinion  that  the  trust  by  the  said  will  of  the  said  testator, 
Nathaniel  Keen  Eddels,  in  favour  of  the  child  and  children  of  Eliza  Freudemacher, 
in  the  said  will  called  Eliza  Wahefield,  who,  being  a  son  or  sons,  &c.  (reciting  the 
limitation),  was  not  defeated  or  destroyed  by  the  death  of  the  said  Eliza  Freude- 
macher before  the  Eespondent  Eliza  Sarah  Freudemacher,  the  only  child  of  the 
said  Eliza  Freudemacher,  attained  the  age  of  twenty-one  years,  such  trust  being 
supported  by  the  estate  of  the  trustee  of  the  said  will : 

But  being  also  of  opinion  that  the  rents  and  profits  of  the  messuage  and  pre- 
mises, No.  153,  Whitechapel  Road,  which  accrued  during  the  minority  of  the  said 
Eliza  Sarah  Freudemacher,  did  not  pass  to  her  on  attaining  the  said  age,  but  form 
part  of  the  residuary  real  estate  of  the  said  testator  : 

Doth  order,  &c. 

Solicitor  for  the  Petitioners  :  Mr.  William  Shearman, 
Solicitors  for  Miss  Freudemacher :  Messrs.  Hillearys  &  Tunstall. 
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V.-0.  B.     EAKL  ST.  GERMANS  v.  CRYSTAL  PALACE  RAILWAY 


Vendor  and  Purchaser — Bailway  Company — Line  "  worked  and  maintained  " 
hy  another  Company  under  Resolution  of  Directors —  Unpaid  Vendor'' s  Rights 
— London^  Chatham^  and  Dover  Railway  {ArMti'ation)  Act,  1869  (32  &  33 
Vict.  c.  cxui.). 

By  the  London,  Chatham,  and  Dover  Railway  (Arbitration)  Act,  1869, 
amongst  the  matters  (sect.  17)  referred  to  the  arbitrators  were,  the  legal  and 
equitable  rights  and  interests  of  companies  whose  lines  were  worked  by  the 
company,  the  rights  of  any  persons  having  or  claiming  any  lien  upon  any 
lands  in  which  the  compaoy  were  interested,  and  all  matters  in  question  in 
all  suits  in  which  the  company  were  parties  ;  and  it  was  enacted  that  the 
powers  of  the  arbitrators  should  extend  to  ascertain  and  determine  the 
matters  aforesaid.  It  was  also  enacted  (sect.  18)  that  the  Crystal  Palace 
Railway  should  be  "  worked  and  maintaiued  "  by  the  company  "  as  an  inte- 
gral part  of  the  company's  undertaking ;"  that  certain  half-yearly  payments 
should  be  made  to  the  Crystal  Palace  Railway  Com^pany,  and  that  such 
payments,  and  the  property  of  the  Crystal  Palace  Railway  Company,  should 
be  subject,  "  as  respected  the  creditors  of  that  company,  to  the  same  rights 
and  remedies  as  could  now  be  enforced  against  the  tolls  and  property  of  that 
company." 

At  this  date  the  London,  Chatham,  and  Dover  Railway  Company  were 
working  the  Crystal  Palace  Railway  line  under  a  resolution  of  their  own 
directors,  without  any  lease  or  agreement ;  and  a  suit  was  pending  against 
both  companies  by  an  unpaid  vendor  of  lands  of  which  possession  had  been 
taken  by  the  Crystal  Palace  Company  in  1864  and  1865,  and  upon  part  of 
which  the  line  had  been  constructed.  In  this  suit  the  London,  Chatham., 
and  Dover  Company  (who  were  made  co-Defendants  by  amendment)  had 
answered,  pleading  that  they  were  unnecessary  parties ;  but  at  the  hearing, 
in  March,  1868,  it  was  declared  that,  upon  default  of  payment  within  one 
month  by  the  Crystal  Palace  Company  what  should  be  certified  to  be  due, 
the  Plaintiffs  would  be  entitled  to  a  lien  on  the  lands  against  both  companies. 
Default  was  made  by  the  Crystal  Palace  Company,  and  shortly  afterwards 
proceedings  in  the  suit  were,  by  the  arbitrator's  first  award,  stayed  as 
against  the  London,  Chatham,  and  Dover  Company  only. 

Upon  Petition  by  the  Plaintiffs,  praying  that  the  amount  due  under  the 
above  order  for  principal,  interest,  and  costs,  might  be  raised  by  a  sale  of  the 
lands,  and  in  the  meantime  for  an  injunction  and  receiver,  and  other  relief: — 

Held,  that  the  Arbitration  Act  did  not  interfere  with  the  rights  of  the 
Petitioners  ;  and  order  made  as  prayed. 


Petition. 

In  1863  the  Crystal  Palace  and  South  London  Junction  Bailway 
Company  gave  to  the  Earl  of  St.  Germans  notice  to  treat  for  a 
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piece  of  land  containing  2a.  Or.  2p.,  or  thereabouts,  at  Lewisham,  V.-C.  B. 

of  which  the  Earl  was  tenant  for  life  under  a  settlement,  dated  in  1871 

1852,  which  contained  a  power  of  sale,  now  vested  in  James  Robert-  ^^^^ 

son  Craufurd  as  trustee ;  and,  pending  negotiations  for  the  terms  ^^^^^^-^^s 

of  purchase,  the  company,  being  desirous  of  entering  upon  the  Crystal 

•  1        •     1  •      1  Palace 

iands — the  Earl  not  consenting  to  such  entry — deposited  m  the  Railway  Co, 

bank,  under  the  85th  section  of  the  Lands  Clauses  Act,  the  sum  of 

£504,  the  sum  determined  to  be  the  value  in  fee  simple  of  the 

property  (subject  to  a  subsisting  lease).    They  also  gave  to  the 

Earl  a  bond  for  the  like  amount. 

On  the  4th  of  February,  1864,  the  company  entered  upon  the 

land. 

The  company  being  desirous  of  taking  other  land  of  which  the 
Earl  was  tenant  for  life,  for  the  purpose  of  connecting  their  line 
with  the  Greenwich  branch  of  the  London,  Chatham,  and  Dover 
Railway  Company,  in  anticipation  of  an  Act  of  Parliament  to  be 
obtained  for  that  purpose,  entered  into  an  agreement,  dated  the 
6th  of  March,  1864,  with  the  Earl,  whereby,  after  stating  that  it 
was  mutually  desired  that  the  amount  of  the  purchase-money  and 
compensation  to  be  paid  by  the  company  for  the  land  originally 
taken  by  them,  as  above-mentioned,  should  be  determined  by  the 
sole  award  of  John  Glutton,  as  provided  by  the  Lands  Clauses  Act ; 
and  after  reciting  the  bill  above  referred  to,  then  pending  in  Par- 
liament, and  that  it  was  uncertain  what  quantity  of  land  would 
be  required  for  the  purposes  of  the  Act,  it  was  mutually  agreed 
that  the  price  per  acre  to  be  paid  by  the  company  for  taking  so 
much  land  as  might  be  required  by  them  should  be  determined 
by  the  sole  award  of  the  same  arbitrator,  to  be  made  at  the  same 
time  as  he  should  settle  the  amount  to  be  paid  for  the  original 
piece  of  land. 

The  bill  above  referred  to  was  passed ;  and  Glutton,  by  his 
award,  dated  the  4th  of  August,  1864,  awarded  £610  as  the 
purchase-money  for  the  piece  of  land  originally  taken,  and  £1300 
as  the  amount  of  compensation  for  severance.  He  also  awarded 
£300  as  the  amount  per  acre  to  be  paid  for  such  land  as  might  be 
required  for  the  purposes  of  the  last-mentioned  Act ;  and  further 
awarded  and  determined  that,  for  the  accommodation  of  the  ad- 
joining property  of  the  owner,  the  company  should  make  and 
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V.-O.  B.    maintain  a  convenient  bridge  over  the  railway,  of  specified  width, 
1871      and  that  the  making  of  such  bridge  should  be  commenced  on  or 
Eael      before  the  25th  of  December,  1864,  and  be  erected  on  or  before 
St.  GER3IANS  ^-^^  25th  of  December,  1865. 

^  'Palace  '^^^  quantity  of  land  required  by  the  company  turned  out  to 
Railway  Co.  be  three  roods  and  three  perches,  and  the  amount  of  purchase- 

money  to  be  paid  for  the  same  was  £296  5s. 

In  March,  1865,  the  company  entered  upon  the  second  piece  of 

land. 

The  line  was  opened  on  the  1st  of  August,  1865. 

The  company  not  having  paid  the  three  sums  of  £610,  £1300^ 
and  £296  5s.,  and  not  having  commenced  the  accommodation 
works.  Earl  St.  Germans  and  Mr.  Craufurd,  on  the  19th  of 
February,  1867,  filed  a  bill  against  the  Crystal  Palace  Bailway 
Company f  stating  the  above  facts,'  that  possession  had  been  taken 
without  their  consent,  and  that  repeated  applications  had  been 
made  in  vain  for  payment ;  and  praying  for  specific  performance  of 
the  agreement,  by  payment  of  the  £2206  5s.,  and  interest,  from  the 
respective  dates  of  entry;  for  construction  of  the  works;  for 
payment  out  to  the  Plaintiff  Craufurd  of  the  sum  of  £504  in  part 
discharge  of  the  sum  due ;  that  the  amount  unpaid  by  the  com- 
pany might  be  declared  to  be  a  lien  on  the  lands,  and  that,  if 
necessary,  the  same  might  be  enforced  or  realised  by  sale  or  other- 
wise ;  for  a  receiver  of  the  tolls  and  profits  of  the  undertaking,, 
and  of  the  lands  and  revenues  of  the  company;  for  costs,  and 
further  relief. 

The  Defendants,  the  Crystal  Palace  Comjpany,  answered  on  the 
12th  of  July,  1867,  admitting  that  they  were  in  possession,  bat 
stating  that  their  line  was  worked,  and  the  rolling  stock  provided 
by,  the  London,  Chatham,  and  Dover  Eailway  Company,  and  sub- 
mitting whether  the  last-named  company  ought  not  to  be  made 
parties  to  the  suit. 

On  the  23rd  of  October,  1867,  the  bill  was  amended  by  making 
the  London,  Chatham,  and  Dover  Company  co-Defendants ;  stating 
that  the  undertaking  was  vested  in  the  last-named  company,  or 
that  the  last-named  company  were  otherwise  interested  in  the 
matters  in  question,  and  were  necessary  parties ;  and  praying  the 
same  relief  as  before  against  both  companies. 
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On  the  24th  of  December,  1867,  the  London,  Chatham,  and  V.-C.  B. 

Dover  Company  answered,  stating  that  under  the  authority  of  a  1871 

resolution  passed  by  a  committee  of  directors,  the  company  con-  eakl 

sented  to  work,  and  had  ever  since  July,  1865,  worked,  and  were  ^^^mans 

then  workins:,  the  Crystal  Palace  line,  so  far  as  such  line  was  com-  Crystal 

.  .  iY?      i?    -u  Palace 

pleted,  and  that  the  tolls  and  rates  arising  from  the  traffic  of  the  Bailway  Co, 

line  were  received  by  them,  and  the  balance,  if  any,  after  payment 
of  working  and  other  expenses,  would  be  payable  to  the  Crystal 
Palace  Bailway  Company ;  that,  other  than  the  above  mentioned 
resolution,  there  was  no  subsisting  agreement  between  the  two 
companies  as  to  the  working  of  the  line ;  and  that  they  had  never 
in  any  way  recognised  or  adopted  the  award.  They  insisted  that 
"  the  Plaintiffs  are  not  entitled,  as  against  us,  to  any  part  of  the 
relief  prayed  by  their  bill,  and  that  we  are  altogether  unnecessary 
parties  to  this  suit." 

The  cause  came  on  upon  motion  for  decree  before  Lord  Justice 
(then  Yice-Chancellor)  James,  on  the  17th  of  March,  1868 ;  and 
the  Court  declared  that  the  agreement  ought  to  be  specifically 
performed,  and  ordered  and  decreed  the  same  accordingly;  and 
the  Defendants  declaring  themselves  content  with  the  title,  it  was 
ordered  that  the  £504  cash  should  be  paid  out  to  the  Plaintiff 
Craufurd  as  trustee,  that  an  account  be  taken  of  what  was  due 
to  the  Plaintiffs  for  principal  and  interest  at  £5  per  cent,  from  the 
days  of  entry,  and  that  £5  per  cent,  should  be  computed  on  the 
sum  of  £504  up  to  the  day  of  payment  out,  and  on  the  balance  of 
principal  moneys  up  to  the  day  of  payment ;  that  the  Plaintiffs' 
costs  should  be  taxed,  and  the  sum  of  £504  deducted  from  what 
should  appear  to  be  due,  and  the  balance  certified;  that  the 
balance  be  paid  by  the  Crystal  Palace  Bailway  Comj^anif  within 
one  month  of  the  certificate,  and  thereupon  a  conveyance  executed. 
In  default  of  such  payment,  the  Court  declared  that  the  Plain- 
tiffs would  be  entitled  to  a  lien  on  the  said  hereditaments,  both 
against  the  Defendants  the  Crystal  Palace  Bailway  Company,  and 
the  Defendants  the  London,  Chatham,  and  Dover  Company,''  for 
what  should  be  certified  to  be  due ;  with  liberty  to  the  Plaintiffs 
to  apply  in  Chambers  to  enforce  such  lien  ;  and  general  liberty  to 
apply. 

On  the  12th  of  July,  1869,  was  passed  the  London,  Chatham,  and 
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V.-O.  B.    Bover  Bailwaij  {Arbitration)  Act,  1869  (32  &  33  Vict.  c.  cxvi.), 
1871      whereby  arbitrators  were  appointed.    By  sect.  17^  amongst  the 
matters  referred  to  the  arbitrators,  were  the  following:  "The 

St.  Germans  legal  and  equitable  rights  and  interests  of  .  .  .  companies  .  .  . 
Crystal    whose  lines  .  .  .  are'  worked  by  the  company,  and  the  arrange- 

Eailwat  Co,  ments  or  agreements  which  ought  to  be  made  between  any  of  such 
companies  .  .  .  and  the  company"  the  legal  and  equitable 
rights,  liens,  and  priorities  of  .  .  .  any  person  or  persons  having  or 
claiming  any  lien,  charge,  or  incumbrance  upon  any  lands  in  which 
the  company  is  interested  "...  and  "  all  matters  in  question 
as  between  all  the  parties  in  all  .  .  .  suits  and  other  proceedings 
...  in  equity  in  which  the  company  is  a  party,  as  co-Defendant"  . . . 
and  the  section  enacted  that  "  the  powers  of  the  arbitrators  shall 
extend  ...  to  ascertain  and  determine  the  matters  aforesaid  "... 

By  sect.  18,  after  a  recital  that  the  Crystal  Palace  Railway  had, 
since  the  opening  thereof,  been  "  worked  and  maintained  by  "  the 
London,  Chatham,  and  Dover  Bailway  Company,  under  certain  agree- 
ments, the  validity  of  which  was  disputed,  and  that  it  was  expedient 
that  the  said  railway  should  "form  part  of  the  system  of  the  company, 
and  be  worked  and  maintained  by  the  company,"  it  was  enacted 
that  "the  said  Crystal  Palace  and  South  London  Junction  Bail- 
way,  and  any  extension  thereof  authorized  in  the  present  session  of 
Parliament,  shall  be  worked  and  maintained  by  the  company  as 
an  integral  part  of  the  company's  undertaking."  It  was  also  pro- 
vided, that  all  claims,  disputes,  questions,  and  differences  sub- 
sisting between  the  companies,  and  when  and  how,  and  out  of  what 
funds  or  stock,  any  balance  found  to  be  due  by  one  of  the  com- 
panies to  the  other  should  be  paid,  should  be  referred  to  the  arbi- 
trators, and  should  be  by  them  determined ;  and  that  the  arbitrators 
should  further  ascertain  and  determine  what  proportion  of  the  net 
earnings  accruing  to  the  company  from  the  local  traffic  of  the 
Crystal  Palace  Bailway,  or  traffic  passing  to  or  from  the  Crystal 
Palace  Bailway,  or  any  portion  of  the  system  of  the  company,  should 
be  attributed  to  the  Crystal  Palace  Bailway  as  rental ;  .  .  .  and 
that  the  arbitrators  should,  in  forming  their  decision,  have  regard 
to  all  the  circumstances  of  the  case ;  and  that  the  company  should 
pay  half-yearly  to  the  Crystal  Palace  Company  the  amount  which 
should  become  due  to  them  under  the  award  of  the  arbitrators 
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in  respect  of  the  traffic  of  the  previous  half  year  ;    and  such  half-    Y.-C.  B. 
yearly  payments,  and  the  property  of  the  Crystal  Palace  Comj^any,  1871 
shall  be  subject,  as  respects  the  creditors  of  that  company,  to  the  e^rl 
same  rights  and  remedies  as  could  now  be  enforced  against  the  ^^^^-'^^'^^ 
tolls  and  property  of  that  company."  Crystal 

Sect.  23  enacted  that  "  all  .  .  .  suits  .  .  .  and  proceedings  Kailway  Co-. 
which  at  the  passing  of  this  Act  shall  be  pending  in,  or  under 
appeal  from,  any  Court  of  Law  or  Equity  in  England,  in  respect 
of  matters  or  things  declared  by  this  Act  to  be  subjects  of  arbitra- 
tion, shall  be  transferred  to,  dealt  with,  and  decided  by  the  arbi- 
trators, as  if  the  same  had  been  originally  instituted  before  the 
arbitrators." 

Sect.  26  enacted  that,  from  and  after  the  passing  of  the  Act, 
and  until  a  final  award  had  been  made,  all  civil  jurisdiction  vested 
in  or  exerciseable  by  any  Court  of  judicature  in  or  over  the  com- 
pany, and  the  estate  and  effects  of  the  company,  and  in  all  causes, 
suits,  and  matters  to  which  the  company  were  parties  in  respect 
of  matters  affecting  the  company,  should  belong  to  and  be  vested 
in  the  Crown,  and  that  such  jurisdiction  should  be  exerciseable  by 
the  arbitrators. 

Pursuant  to  the  decree  of  March,  1868,  the  £504  was  paid  out 
to  the  Plaintiff  Crau/urd,  and  by  the  Chief  Clerk's  certificate, 
dated  the  5th  of  August,  and  signed  and  approved  on  the  21st  of 
December,  1867,  there  were  found  due  to  the  Plaintiff  Graufurd 
various  sums  for  principal  and  interest,  amounting  altogether  to 
£2365  13s.  9d, 

The  Crystal  Palace  Bailway  Comjoany,  having  made  default, 
were,  by  an  order  dated  the  18th  of  March,  1870,  ordered  to  pay 
the  above  sum  on  or  before  the  18th  of  April,  1870. 

By  the  first  award  of  the  arbitrators,  dated  the  18th  of 
August,  1870,  it  was  awarded  (par.  46)  that  (amongst  other  suits 
and  proceedings)  the  suit  of  Earl  St.  Germans  v.  Crystal  Palace 
Company  should  be,  and  the  same  was,  thereby  absolutely  stayed^ 
but  only  as  against  the  London,  Chatham,  and  Dover  Company. 

The  present  Petition  was  now  presented  in  the  suit  by  Earl 
>S^^.  Germans  and  Mr.  Craufurd,  stating  the  above  facts,  that  the 
above  sum  had  not  been  paid  nor  the  accommodation  works  con- 
structed, and  praying  for  an  account  of  what  was  due  to  the 
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V.-C.  B.    Petitioners  under  the  last-mentioned  order,  for  principal,  interest, 
1871      and  costs,  and  that  the  same  might  be  raised  by  a  sale  of  the 
lands  of  the  Petitioners  taken  by  the  company,  or  a  competent  part 

^T. Germans  thereof;  that,  in  the  meantime,  the  company  might  be  restrained 
^RYSTAL    from  continuing  in  possession  of  the  lands ;  for  a  receiver  of  the 

Batlway  Co.  tolls,  rents,  and  profits,  and  lands  and  revenues  of  the  company  ; 

for  a  reference  to  Chambers,  to  ascertain  the  amount  of  damage  and 
loss  sustained  by  reason  of  the  non-construction  of  the  accommo- 
dation works,  and  payment ;  and,  in  default  of  payment,  that  the 
Petitioners  might  be  declared  entitled  to  a  lien  on  the  heredita- 
ments for  such  amount,  or  so  much  as  should  remain  unpaid. 

After  the  Petition  was  served,  the  Petitioners'  solicitors  received 
a  letter  dated  the  2nd  of  December,  1870,  from  the  company's 
solicitors,  informing  them  that,  by  an  order  made  in  the  Chambers 
of  Yice-Chancellor  Bacon  on  the  23rd  of  September,  1870,  in 
the  suit  of  Bowie  v.  Crystal  Palace  Railway  Company,  Mr. 
William  Shelf ord  and  Mr.  Gerrard  Johnson,  the  secretary  of  the 
company,  were  appointed  receivers  of  all  the  tolls  and  receipts  in 
respect  of,  or  arising  from,  the  Crystal  Palace  undertaking.  They 
added :  "  We  think  it  well  also  to  call  your  attention  to  the  18th 
section  of  the  London,  Chatham,  and  Dover  Railway  (Arbitration) 
Act,  which  provides  that  the  Crystal  Palace  line  shall  be  worked  as 
an  integral  portion  of  their  system.  We  imagine,  therefore,  that 
it  is  not  competent  for  the  Court  to  direct  the  sale  of  any  part  of 
the  land  on  which  the  line  is  actually  constructed." 


Mr.  Kay,  Q.C.,  and  Mr.  Jones-Bateman,  for  the  Petitioners": — 

We  are  warranted  in  asking  for  an  injunction  and  receiver  by  the 
decision  of  Yice-Chancellor  Btuart,  made  upon  motion  for  decree 
in  Bishop  of  Winchester  v.  Mid-Hants  Railway  Company  (1).  In 
Williams  v.  Great  Eastern  Railway  Company,  before  Vice-Chancellor 
Stuart,  May  5,  1868,  after  a  decree  for  peremptory  payment  within 
fourteen  days,  and  default,  the  same  learned  Judge,  on  Petition, 
made  an  order  for  sale  on  non-payment  within  a  month. 

Walker  v.  Ware,  Eadham,  and  Buntingford  Railway  Company  (2) 
decides  that  an  unpaid  vendor  of  land  of  which  the  company  is 


(1)  Law  Rep.  5  Eq..  17. 


(2)  Law  Rep.  1  Eq.  195. 
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in  possession,  lias  a  lien  on  the  land  for  the  purchase-money,  and    V.-C.  B. 
for  compensation-money  for  severance,  which  lien  the  Court  will  1871 
enforce  by  sale,  though  the  line  is  open  for  public  use.   The  decision 
was  referred  to,  approved,  and  followed,  in  Win^  v.  Tottenham  and  ^^kmans 
Hampstead  Junction  Railway  Company  (1),  and  again  in  Baper  v.  Crystal 
Crystal  Palace  Railway  Company,  before  the  Master  of  the  Eolls,  Railway  Co. 
Pebruary  7,  1868.   

A  vendor  has  the  same  rights  against  a  company  as  against  any 
other  insolvent  purchaser ;  and  when  a  purchaser  is  in  possession 
he  may  be  ordered,  even  before  answer,  to  pay  the  money  into 
court :  Dixon  v.  Astley  (2)  ;  Blachhurn  v.  Stace  (3) ;  especially  if  he 
has  dealt  improperly  with  the  estate  :  Gibson  v.  Clarice  (4)  ;  Pope 
V.  Great  Eastern  Railway  Company  (5). 

As  to  the  right  to  a  lien  for  damages,  they  cited  Hindley  v. 
Mnery  (6). 

Mr.  Ferrers,  for  the  company : — 

'   The  Court  has  no  jurisdiction  to  make  the  order  asked  for. 

The  Petitioners,  finding  that  they  cannot  proceed  in  their  suit 
against  the  London,  Chatham,  and  Dover  Company,  who  are  the 
real  Defendants,  seek  to  attain  their  object  by  getting  a  decree 
made  against  us. 

Ours  is  a  line  "  worked  by  the  company,"  the  Plaintiffs  claim  a 
lien  upon  'Hands  in  which  the  company  is  interested,"  and  the 
company  are  "  co-Defendants."  Hence,  by  the  17th  section,  the 
subject-matter  of  the  suit  has  been  withdrawn  from  this  Court, 
and  is  now  wholly  within  the  powers  of  the  arbitrators. 

The  London,  Chatham,  and  Dover  Company  have  pleaded  that 
they  are  unnecessary  parties  to  the  suit;  but  that  contention 
cannot  be  maintained  now  that,  by  the  18th  section,  our  line  is  to 
be  worked  and  maintained  by  "  that  company  "  as  an  integral 
part "  of  their  undertaking. 

All  control  over  our  line  has  been  taken  from  us.  We  have  no 
funds  in  hand,  and  have  been  unable  to  obey  the  order  ;  but,  if  we 
are  technically  in  default,  and  the  Petitioners,  according  to  the  course 

(1)  Law  Eep.  3  Ch.  740.  (4)  1  Ves.  &  B.  500. 

(2)  1  Mer.  133.  (5)  Law  Eep.  3  Eq.  171, 

(3)  6  Madd.  69.  (6)  Ibid.  1  Eq.  62. 
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V.-C.  B.     of  the  Court,  are  entitled  to  this  order,  it  cannot  properly  be  made 
1871       in  the  absence  of  the  London,  Chatham,  and  Dover  Company. 
Earl         The  Petitioners  should  have  applied  to  the  arbitrators. 
St.  Germans  ^\^q  prayer  for  damages,  it  appears  they  were  not  prayed 

Crystal  for  by  the  bill ;  and  this  is  only  an  attempt  to  amend  the  bill  in 
Bailway  Co.  that  respect. 

Mr.  Kay,  in  reply  : — 

The  provision  in  the  Arbitration  Ad  is  only  that  actions  and 
suits  against  the  London,  Chatham,  and  Dover  Comjoany  shall  be 
stayed.  The  effect  cannot  be  that  the  Petitioners  are  to  be 
deprived  of  the  benefit  of  a  decree  made  before  the  Act  was  passed, 
at  a  hearing  at  which  the  London,  Chatham,  and  Dover  Company 
were  present. 

The  London,  Chatham,  and  Dover  Company  hold  no  lease  of  the 
line  ;  they  have  no  estate  in  the  land ;  there  is  nothing  but  the 
enactment,  that  the  line  shall  be  worked  and  maintained  "  by 
them.  An  unpaid  vendor's  rights  against  the  purchasing  company 
cannot  be  interfered  with  by  a  working  agreement  entered  into 
by  the  company  with  some  one  else. 

A  prayer  for  damages  is  unnecessary:  Caiton  v.  Wyld  (1). 

Mr.  Ferrers  observed  that,  in  a  note  to  Morgan  s  Chancery 
Acts  and  Orders  (2),  it  is  stated,  by  way  of  exception  to  Catton 
V.  Wijld  and  Curriers^  Company  v.  Corbet  (3),  that  if  a  decree 
has  been  made  giving  equitable  relief,  a  supplemental  question  as 
to  damages  cannot  be  entertained  without  a  supplemental  bill : 
Corporation  of  Hythe  v.  East  (4). 

The  Yice-Chancellor  said  that,  if  the  decision  went  no  further 
than  that,  it  would  not  assist  the  Eespondents.  A  supplemental 
bill  was  not  needed. 

Sir  James  Bacon-,  Y.C.  : — 

I  think  the  Petitioners  are  clearly  entitled  to  the  order  which 
they  ask  for. 

(1)  32  Beav.  266.  (3)  2  Dr.  &  Sm.  355. 

(2;  4tli  Ed.  261.  ,  (4)  Law  Rep.  1  Eq.  620. 
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The  only  ground  of  opposition — I  do  not  say  defence — is  that    y.-o.  B. 
wliich  Mr.  Ferrers  has  suggested  from  the  Arhitration  Act.  1871 

Now,  in  the  first  place,  that  Act  of  Parliament  was  passed  with  ]^7rl 
no  intention  of  interfering  with  the  rights  of  any  one  except  the  Germans 
London,  Chatham,  and  Dover  Bailway  Comjpany  and  those  who  C:iystal 
had  entered  into  agreements  with  them.    It  did  not  mean  to  take  Railway  Co. 
away  from  others  rights  of  which  they  were  already  possessed. 
By  the  decree  pronounced  in  this  suit,  not  long  before  the  passing 
of  the  Arhitration  Act,  the  rights  of  the  Petitioners  were  estab- 
lished ;  the  right  of  lien  was  declared  even  against  the  London, 
Chatham,  ani  Dover  Bailway  Comj>any,  and  those  rights  are  not 
affected  in  the  slightest  degree  by  any  words  in  the  Act  of  Par- 
liament. 

It  would  be  the  wildest  thing  possible  to  suppose  that  the 
Legislature  intended,  by  anything  short  of  express  terms,  to 
take  away  from  the  Petitioners,  who  have  established  their  right 
by  a  decree  in  this  Court,  any  portion  of  that  to  which  they  are 
entitled. 

The  London,  Chatham,  and  Dover  Bailway  Company,  by  their 
answer,  insisted  that  they  had  no  interest  in  the  suit,  and  they 
insisted  successfully ;  but,  they  still  being  parties  to  the  suit,  and 
being  present  at  the  hearing,  the  Petitioners'  lien  was  declared 
against  them  as  well  as  against  the  original  purchasers. 

Nothing,  in  my  opinion,  can  be  more  plain  than  the  right  which 
the  Petitioners  assert,  and  which  has  not  been  disputed  in  any 
degree,  except  by  the  suggestion  which,  unfortunately  for  all  parties, 
is  too  true,  that  the  Crystal  Palace  Bailway  ComjMny  have  not,  at 
present,  the  means  of  satisfying  the  just  .demand  which  is  made 
against  them ;  and  by  the  suggestion  of  the  notion  that  this  Act 
of  Parliament,  passed  for  a  totally  different  object,  and  carefully 
guarding,  in  the  18th  section,  against  the  possibility  of  its  being 
wrested  to  such  a  purpose  as  has  been  attempted  on  behalf  of  the 
Eespondents  to-day,  is  a  protection  to  the  Crystal  Palace  Bailway 
Comjpany  against  satisfying  that  just  demand  against  them  which 
this  Petition  seeks  to  enforce. 

In  my  opinion,  the  order  must  be  according  to  the  prayer  of  the 
Petition. 
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V.-O.  B.       Mr.  Ferrers : — A  receiver  has  been  already  appointed 
1871 


Mr.  Kay : — That  makes  no  difference ;  the  Petitioners  are  not 
Eael 

St.  Gekmans  asking  for  a  receiver  of  the  tolls  of  the  railway.    The  receiver  was 

Ceystal    appointed  at  the  snit  of  a  debenture-holder  to  receive  the  tolls  of 

Palace  railwav.    We  are  asking?  for  a  receiver  of  this  particular  land 

Railway  Co.    .  °  ^ 

  until  it  is  sold. 

The  Vice-Chancellor  assented  to  this  view ;  and  the  order 
was  made  according  to  the  prayer  of  the  Petition. 

Solicitors  for  the  Petitioners  :   Messrs.  Bennett,  Baivson,  S 
Bennett. 

Solicitors  for  the  Eespondents :  Messrs.  MarJchj  d'  Tarrij. 


v.-c.  B.  In  re  INGLE'S  TEUSTS. 

1871 

TI7/Z — Legacy — Mhdcscrijption  of  Ohjed — Difference  letween  Equivocation  and 
March  4,0.  Misdescription — Evidence. 

Testator  devised  and  bequeathed  his  real  and  personal  estate  to  trustees 
ahsohitely,  upon  trust,  as  to  one  moiety  of  the  personalty,  to  pay  and  divide 
the  residue  equally  between  and  amongst  his  nephew  John  and  his  niece 
Hannah  (whom  he  described  as  the  children  of  his  late  brother  Joseph), 
"  and  all  and  every  the  children  of  my  late  nephew  Mark  Ingle  and  my  niece 
Eliza  WJieelivrightj'  share  and  share  alike.  He  then  desired  his  trustees  to 
stand  possessed  of  a  moiety  of  the  proceeds  of  the  sale  of  his  realty,  upon 
trust  to  divide  the  same,  as  before  mentioned. 

In  a  codicil,  testator  referred  to  the  "  legacy  left  and  apportioned  to  my 
niece  Eliza" 

Some  years  before  the  date  of  the  will  a  brother  of  the  testator,  named 
Mark,  had  died,  leaving  three  sons,  the  two  Petitioners  and  a  third  son, 
named  Mark.  The  evidence  shewed  that,  at  the  testator's  death,  the  nephew 
Mark,  who  had  had  a  son  born  to  him  in  England,  and  had  emigrated  to 
America,  where  he  had  another  child,  was  still  living  ;  also,  that  the  testator 
(  knew  of  the  birth  in  England  of  the  child  of  Mark,  and  of  his  emigration  to 
America,  and  that  from  some  circumstances  he  (the  testator)  had,  shortly 
before  the  date  of  the  will,  been  led  to  suppose  that  Mark  might  be  dead  : — 

IMd,  that  by  the  words  "  my  late  nephew  Marh^^  the  testator  meant  his 
(living)  nephew  Mark,  and  not  his  late  brother  Mark  : 

JJeJd,  also,  that,  there  being  only  one  living  person  answering  to  the  name 
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Marh  Ingle,  this  was  not  a  case  of  equivocation,  and  that  evidence  of  inten-  y.-C.  B. 
tion  was  not  admissible  : 

Held,  further,  that  by  the  words  "and  my  niece  Eliza^''  the  testator 
intended  a  gift  to  Eliza,  and  not  a  sfift  to  the  children  of  Eliza.  In  re 


Petition. 

William  Ingle,  Leeds,  by  his  will,  dated  the  16th  of  March, 
1860,  devised  and  bequeathed  nineteen  messuages  or  dwelling- 
houses  at  Leeds,  his  personal  chattels,  moneys,  debts,  and  all 
other  his  real  and  personal  estate  whatsoever  and  wheresoever,  to 
trustees,  their  heirs,  executors,  administrators,  and  assigns,  upon 
trust  to  call  in  his  personal  estate,  and  thereout  pay  his  debts, 
funeral  and  testamentary  expenses,  and  divide  the  residue  into 
moieties ;  and  as  to  one  moiety,  "  to  pay  and  divide  the  same 
unto  and  equally  between  Elizabeth  Stephenson  and  Daniel  Wilson 
the  younger,  the  children  of  David  Wilson,  of  Leeds ;"  and  as  to 
the  other  moiety,  to  pay  the  three  legacies  thereinafter  bequeathed, 
and  then  to  pay  and  divide  the  residue  thereof  unto  and  equally 
between  and  amongst  my  nephew  John  Ingle  (of  Leeds  aforesaid, 
hairdresser),  and  my  niece  Hannah,  the  wife  of  Charles  Kitching, 
of  Leeds  aforesaid,  hairdresser,  formerly  Hannah  Ingle  (the  children 
of  my  late  brother  Joseph  Ingle),  and  all  and  every  the  children  of 
my  late  nephew  Mark  Ingle  and  my  niece  Eliza  Wheelwright,  share 
and  share  alike." 

He  then  desired  his  said  trustees  to  make  sale  of  his  real  estates, 
and  stand  possessed  of  the  proceeds,  in  trust  to  pay  one  moiety  of 
the  moneys  to  arise  from  the  sale  of  ten  of  the  houses,  specifying 
them,  unto  and  equally  between  the  said  E.  Stephenson  and 
D.  Wilson  the  younger,  share  and  share  alike ;  and  as  to  the  other 
moiety  of  the  moneys  to  arise  from  the  sale  of  the  ten  houses,  and 
all  the  rest  and  residue  of  the  moneys  to  arise  from  the  sale  of  his 
other  real  estates,  upon  trust  ^'  to  pay  and  divide  the  same  unto 
and  equally  between  and  amongst  the  ssiid  John  Ingle  (of  Leeds), 
Hannah,  the  wife  of  the  said  Charles  Kitching,  and  the  said  children 
of  my  late  nephew  Mark,  and  my  said  niece  Eliza  Wheelwright, 
share  and  share  alike,  to  and  for  their,  his,  and  her  own  absolute 
use  and  benefit.*' 

By  a  third  codicil,  dated  in  November,  1863,  he  directed  his 
executors  to  deduct  from  off  "  the  legacy  left  and  apportioned  to 
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V.-C.  B.    my  niece  Miza  Wheelwright"  the  sum  of  £45,  in  consideration  of 
1871      his  having  paid  that  sum  for  her  recently. 

jn  re  No  legacy  was  left  by  the  testator  to  Eliza  Wheelwright,  except 
tIiusts.  stated. 

  Eliza  Wheelwright  died  a  widow  on  the  14th  of  November,  1864, 

in  the  testator's  lifetime,  leaving  three  children,  Eliza,  Ellen,  and 
Mary  Ann,  wife  of  Benjamin  Broad/oot. 

Testator  died  on  the  23rd  of  May,  1865.  His  eldest  brother, 
named  John,  had  an  only  son  named  John.  Both  predeceased  him ; 
but  his  nephew  John  left  one  surviving  son,  named  Edmund,  who 
was  testator's  heir-at-law. 

Testator  had  a  brother  named  Ma^^h,  who  died  in  his  lifetime, 
on  the  6th  of  August,  1848,  before  the  date  of  the  will,  leaving  three 
sons,  the  two  Petitioners  John  and  Joseph  Ingle,  and  Marh  Ingle, 
who,  in  the  year  1847,  emigrated  to  America,  where,  according  to 
the  latest  news,  he  was  still  living,  having  two  children,  a  son  named 
John,  and  a  daughter  named  Elizaheth  Cromjpton  Ingle. 

At  the  date  of  his  will,  testator  had  had  one  nephew  named 
William,  who  died  on  the  25th  of  December,  1855,  leaving  one 
child,  Alice,  now  the  wife  of  Samuel  Midgley. 

The  testator's  real  estates  had  been  sold,  and  his  personal  estate 
converted  and  got  in;  Mrs.  Stephenson  and  David  Wilson  had 
been  paid,  and  there  remained  in  the  hands  of  the  trustees 
£201  8s.  6d.  in  respect  of  a  moiety  of  the  residue  of  the  testator's 
personalty,  and  £981  8s.  in  respect  of  a  moiety  of  the  residue  of  the 
proceeds  of  his  realty ;  of  each  of  which  two  sums  one-sixth  had 
been  paid  to  John  Ingle  (of  Leeds)  and  another  sixth  to  Hannah 
Kitching,  leaving  four-sixths  in  the  hands  of  the  trustees. 

On  the  22nd  of  September,  1868,  the  trustees  filed  an  affidavit 
stating  the  above  facts,  and  that  they  proposed  to  pay  the  sums  of 
£134  5s.  8d.  and  £654  2s.  into  Court.  This  they  accordingly 
did,  and  the  amount  was  invested  in  £848  3s.  stock. 

The  present  Petition  w^as  then  presented  by  John  and  Joseph 
Ingle,  claiming  to  be  entitled,  each  of  them,  to  one-fourth  of  the 
fund  in  Court,  on  the  ground  that,  by  the  children  of  his  late 
"nephew"  Mark  Ingle,  the  testator  meant  the  children  of  his  late 
"  brother  "  Mark  Ingle. 

Tao  Petition  prayed  for  sale  of  the  stock  and  distribution  of  the 
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funds,  after  payment  of  costs,  on  tlie  footing  of  the  above  claim,    v.-C.  B. 
and  also  on  the  view  that  the  bequest  comprised  in  the  words  1871 
"  and  my  niece  Eliza  Wheelwright "  was  a  bequest  not  to  the 
children  of  Mrs.  Wheelwright^  but  to  Mrs.  Wheelwright  herself,  tkusts^ 

Avhich  lapsed  by  her  death,  and  passed,  as  to  the  realty,  to  the  heir,   . 

and  as  to  the  personalty,  to  the  next  of  kin. 

The  Kespondents  were  the  trustees ;  the  heir-at-law,  Edmund 
Ingle ;  the  next  of  kin  within  the  jurisdiction  (other  than  the 
Petitioners),  namely,  John  Ingle  (of  Leeds),  Mrs.  Kitching,  and 
Ann,  Ellen,  and  Jane  Horsman;  also  the  husband  of  Mrs.  Kitching  ; 
Samuel  Midgley,  and  Alice  his  ^ife  ;  Eliza  and  Ellen  Wheehvright ; 
and  Benjamin  Broadfooi  and  Mary  Ann,  his  wife. 

On  the  18th  of  December,  1869,  Lord  Justice  (then  Yice-Chan- 
cellor)  James  directed  the  Petition  to  stand  over,  with  liberty  to 
serve  upon  the  parties  in  America  ;  and  this  had  been  done. 

From  an  affidavit  of  Marh  Ingle,  of  Pleasant  Valley,  Litchfield 
County,  State  of  Connecticut,  sworn  on  the  8th  of  July,  1870,  it 
appeared  that  he  was  married  at  Todmorden,  Lancashire,  in  March, 
1842,  and  that  his  son  John  was  born  at  Rochdale,  in  England,  and 
his  daughter  in  America.  Previous  to  his  emigration  in  1848,  he 
was  on  the  best  terms  with  his  uncle,  the  testator.  When  he  left 
the  testator  gave  deponent  to  understand  that  he  would  remember 
him  in  his  will.  Deponent  ceased  to  correspond  with  the  testator, 
but  he  corresponded  with  his  own  brothers,  the  Petitioners,  and 
with  his  wife's  sister,  Mrs.  Elizaleth  Oalcer. 

He  had  reason  to  believe  that  the  testator  must  have  known  of 
the  birth  of  both  of  his  two  children  from  his  brothers  or  his 
wife's  sister.  He  received  a  letter  (A)  from  the  Petitioner  John 
Ingle.  He  himself,  before  emigrating,  made  known  to  the  testator 
the  fact  of  the  birth  of  his  son. 

Deponent  received  a  letter  (B),  which  was  in  the  handwriting 
either  of  Mr.  or  Mrs.  OaJi:er ;  also  other  letters  (marked  C,  D,  E, 
F,  G,  and  H),  from  which  he  had  reason  to  believe  as  follows :  that 
in  1855  his  relatives  in  England  had  not  heard  from  him  for  some 
time,  and  had  reason  to  believe  him  to  be  dead ;  that  in  March, 
1860,  the  testator  supposed  him  to  be  dead,  and  knew  then  and  in 
May,  1860,  that  he  had  children ;  and  that  the  testator  was  not  on 
friendly  terms  with  the  Petitioners. 
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V.-O.  B.        Letter  (D)  ^Yas  dated  "  MilledgviUe,  the  20th  of  March,  1853," 

1871       and  addressed  by  James  PicJcujp  to  MarJc  Ingle,  informing  him  as 

jj^g      follows :  "  I  have  a  letter  for  you  from  England ;  your  friends  have 

Ingle's     wrote  to  YOU,  and  had  their  letter  returned  to  England" 
Trusts.  '  *^ 

  Letter  (E)  was  dated  the  2nd  of  July,  1853,  and  addressed  from 

Seco  (Me.),  by  the  same  to  the  same.  The  writer  said :  I  got  a 
letter  from  Jose]yli  OaJcer  in  April,  requesting  me  to  forward  it  to 
you,  so  I  sent  you  a  letter  to  inform  you,  and  another  to  George 
Grampton  to  find  out  where  you  ^vas.  I  got  an  answer  from  George, 
but  I  concluded  not  to  send  you  this  till  I  heard  from  you.  I 
tliought  you  neglected  to  look  after  them.  It  appears  Jose]pli 
OaJcer  sent  you  a  letter  a  year  ago,  and  after  lying  about  here  some 
time  it  was  sent  back  to  England.'' 

Letter  (F)  was  dated  "  Yantie,  Feb.  9,  1855,"  and  addressed  by 
Henrij  EoU  to  Mark  Ingle.  He  said  :  Your  brothers  and  sisters 
are  very  uneasy  about  you,  and  would  be  very  glad  to  hear  from 
you.  They  have  sent  letters  to  you,  and  have  received  no 
answer." 

(G)  was  a  letter  dated  the  5th  of  November,  1857,  and  ad- 
dressed from  Fieldhouse,  near  BocJidale,  by  John  Ingle  to  Mark 
Ingle.  He  said :  I  only  can  tell  you  that  your  uncle  William 
and  wife  are  living,  and  getting  very  old ;  and  you  must  not  think 
of  having  any  fortune  from  them  .  .  .  Your  brother  Joseph  was 
over  last  August,  and  he  told  me  that  they  did  not  make  much  of 
him,  as  you  may  see  they  are  getting  very  old,  and  want  nobody  to 
trouble  them." 

The  following  is  an  extract  from  letter*  (B) : — 

''Bochdale,  4th  March,  1860. 

"  Dear  Brother  and  Sister,  ....  I  have  seen  your  brother 
Joseph  Ingle,  and  he  had  been  into  Yorkshire  to  see  your  uncle 
William,  the  only  uncle  you  have  got  in  Yorkshire  ;  and  he  has 
asked  how  many  their  was  living  on  you,  and  so  I  told  Kim  that 
you  was  living  in  America,  and  he  asked  how  long  it  was  since 
we  heard  from  you,  and  I  told  him  it  was  better  than  two  years 
ago,  and  he  said  why  he  might  be  dead  with  not  hearing  from  you 
so  long,  and  I  think  that  sooner  you  write  and  the  better  your 
brother  Joseph  is  doing  very  well  .  .  .  ." 
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The  letter  concluded :  I  remain,  your  brother  and  sister,  Joseph  V.-C.  B. 
OaJcer  and  Elizabeth  OaJcer"  1871 


In  re 
Ingle's 


The  following  are  extracts  from  letter  (C) : — 

"  BaUerstone,  June  20th,  1861. 
"  Dear  Brother,  ....  I  have  been  over  to  my  uncle  Willianis 
at  Leeds  several  times  since  you  left  BocMale.  I  was  there  last 
May  on  the  21tli  and  two  following  days,  and  he  was  very  glad  to 
see  me,  and  he  asked  me  if  you  was  still  living,  and  doing  well 
and  all  the  family.  .  .  .  Hannah  Ingle  is  rent-collector  for  my 
uncle ;  he  told  me  that  when  anything  happened  him  he  should 
not  forget  us,  as  I  am  very  sorry  that  I  have  not  written  sooner 
and  let  you  know,  so  that  I  could  have  taken  all  particulars  as  he 
is  so  anxious  to  know  how  you  are  getting  on  ...  . 

"I  remain,  your  brother,  Jcse/ph  Ingle.'' 

The  letter  (A)  was  dated  FieUhouse,  the  6th  of  October,  1865," 
and  signed  "John  Ingle  J'  The  writer  said  that  since  the  3rd  of  July 
he  had  had  a  letter  from  the  trustees  "  wanting  to  know  how 
many  children  you  had ;  so  I  told  them  you  had  two — one,  a  son 
John,  and  one  daughter  Elizabeth,  and  Johns  age  was  twenty-three 
years,  and  Elizabeth,  September  4,  1865,  would  be  thirty  years 
old.  I  cannot  tell  the  reason  that  they  want  to  know  that,  but  I 
have  not  heard  anything  since." 

Afiidavits  had  also  been  filed  by  Hannah  Kitching  and  the  Peti- 
tioners, tending  to  shew  what  was  the  intention  of  the  testator, 
from  alleged  conversations,  the  intimate  terms  with  the  testator  in 
which  the  Petitioners  said  they  stood,  and  the  degree  of  information 
about  their  brother  Marie,  which  they  said  they  constantly  supplied 
to  the  testator.    The  evidence  was  read,  but  not  admitted. 

Mr.  Fry,  Q.C.,  and  Mr.  Humphry,  for  the  Petitioners : — 

The  question  turns  upon  the  construction  of  the  (repeated) 
expression,  ''the  children  of  my  late  nephew^  Marh."  At  the  dace 
of  the  will,  testator  had  a  "  late  "  relative  named  Mark,  but  he  was 
not  a  "  nephew  he  had  also  a  "  nephew  "  Marh,  but  he  was  not 
"late,"  being  still  living.  He  had  likewise  a  "late  nephew,"  but 
he  was  named  William.  Under  these  circumstances,  we  say  that, 
as  the  description,  if  intended  to  apply  to  Mark  the  brother,  was 
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WC.  B.    erroneous,  inasmuch  as  he  is  styled  "  nephew,"  and  if  intended  t  o 
1871      apply  to  Marh  the  nephew,  was  equally  erroneous,  inasmuch  as  he 
Xn  re      is  described  as  "  late,"  there  is  a  complete  equivocation  ;  and  in 
Trusts     ^^^^  ^  Court  will  admit  evidence  of  the  testator's  intention, 

  according  to  the  ruling  of  Sir  W.  Grant  in  Careless  v.  Careless  (1), 

followed  by  Doe  y.  HiscocJcs  (2),  where  Lord  Ahinger  says  (3) : 
They  "  (the  cases  of  Careless  v.  Careless  and  two  others)  "  differ, 
indeed,  in  this,  that  the  equivocal  description  is  not  entirely 
accurate ;  but  they  agree  in  its  being  (though  inaccurate)  equally 
applicable  to  each  claimant.  .  .  .  These,  therefore,  may  fairly 
be  classed  also  as  cases  of  equivocation  ;  and  in  that  case  evi- 
dence of  the  intention  of  the  testator  seems  to  be  receivable." 
Grant  v.  Grant  (4)  supports  the  same  view.  Amongst  the  classes 
of  evidence  which  are  admissible  in  cases  of  equivocation,  are 
declarations  made  after  the  date  of  the  will:  Doe  v.  Allen  (5); 
BradsJiaw  v.  Bradshaw  (6). 

The  Vice-Chancelloe  asked  whether  this  could  be  considered 
a  case  of  equivocation,  inasmuch  as  there  was  a  23erson  at  the 
testator's  death  answering  the  description  ''my  nephew  Mark,'' 
though  that  person  was  inaccurately  described  as  late." 

Mr.  Fry : — The  adjective  late "  is  just  as  operative  for  the 
purpose  of  description  as  the  substantive  "  nephew." 

That  evidence  of  the  surrounding  circumstances  at  the  date  of 
the  will  is  admissible  will,  probably,  not  be  disputed. 

[They  also  cited  the  following  cases  :  Bristow  v.  Bristoiv  (7)  ; 
Byall  V.  Eannam  (8) ;  Jn  re  Gregorys  Settlement  (9) ;  ^^^7/  v. 
Eoste  (10) ;  Bennett  v.  Marshall  (11).] 

Mr.  Kay,  Q.C.,  and  Mr.  Martineau^  for  the  children  of  Mark 
Ingle,  the  nephew : — 

Upon  the  question  of  admissibility  of  evidence,  it  is  expressly 
laid  down  in  Doe  v.  HiscocJcs,  that  there  is  but  one  case  in  which 

(1)  1  Mer.  384.  (6)  2  Y.  &  C.  Ex.  72. 

(2)  5  M,  &  W.  363.  (7)  5  Beav.  289. 

(3)  Ibid.  370.  (8)  10  Ibid.  537. 

(4)  Law  Kep.  5  C.  P.  380.  (9)  34  Ibid.  600. 

(5)  12  A.  &  E,  451.  (10)  6  Madd.  192. 

,  f  (11)  2  K.  &  J.  740, 
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evidence  of  intention  can  be  properly  admitted ;  and  that  is,    V.-C.  B. 
where  the  meaning  of  the  testator's  words  is  neither  ambiguous  1871 
nor  obscure,  but  where  from  the  circumstances  admitted  in  proof  ^J^g 
an  ambiguity  arises — as,  for  instance,  where  there  are  two  persons  TiasTs 

of  the  same  name,  or  two  persons  to  both  of  whom  the  description   

will  correctly  apply.  Careless  v.  Careless  (1)  was  a  perfect  case  of 
equivocation.  So  in  Wigram  on  Extrinsic  Evidence  in  Interpreta- 
tion of  Wills  (2),  it  is  laid  down  that  "  the  only  cases  in  which 
evidence  to  prove  intention  is  admissible  are  those  in  which  the 
description  in  the  will  is  unambiguous  in  its  application  to  each  of 
several  subjects." 

Here  there  is  a  nephew  Marie  to  whom  the  description  will 
apply.  No  doubt  he  is  misdescribed  as  late ;  "  but  this  descrip- 
tion does  not,  necessarily,  raise  a  case  of  equivocation :  Bernasconi 
V.  Atkinson  (3) ;  Drake  v.  Drake  (4). 

It  is  remarkable  that  the  testator,  happening,  in  all  other 
instances,  to  know  the  names  of  the  children  whom  he  intends  to 
benefit,  refers  to  them  by  name.  In  this  instance  he  knew  the 
names  of  the  children  of  his  brother  Mark,  and  he  did  not  know 
the  names  of  the  children  of  his  nephew  Mark,  He  intends  to 
benefit  the  children  of  some  one  named  Mark,  and  he  does  not 
name  the  cliildren.  The  presumption  is,  that  the  children  of  the 
nephew,  and  not  of  the  brother,  were  intended. 

Both  Careless  v.  Careless  and  Bradshaiv  v.  DradsJiaiv  (5)  were 
referred  to  and  explained  in  Doe  v.  Iliscocks  (6). 

In  Brisiow  v.  Bristow  (7)  the  collateral  evidence  plainly  shewed 
there  had  been  a  mistake.  In  Ryall  v.  Hannam  (8)  the  decision 
entirely  turned  upon  the  surrounding  facts.  In  re  Gregorijs  Settle- 
ment (9)  is  in  our  favour.  In  Bennett  v.  Marshall  (10)  evidence  was 
admitted.  The  report  does  not  state  what  sort  of  evidence  it  was, 
and  it  may  have  been  merely  evidence  of  intention,  as  the  case  is 
clearly  within  Doe  v.  Eiscocks. 

That  the  testator  made  a  mistake  of  some  kind  must  be  admitted. 

(6)  5  M.  &  W.  3G3. 

(7)  5  Beav.  289 

(8)  10  Ibid.  537. 

(9)  34  Ibid.  600. 
(10)  2  K.  &  J.  740. 


(1)  1  Mer.  384. 

(2)  4th  Ed.  p.  169 ;  pi.  194,  vii. 

(3)  10  Hare,  345. 

(4)  8  H.  L.  C.  172. 

(5)  2  Y.  i&  C.  Ex.  72. 
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V.-C.  B.  Inasmuch,  however,  as  Marh^  the  brother,  had  been  dead  twelve 
1871  years  when  the  will  was  made,  whereas  Marh,  the  nephew,  when 
In  re      last  heard  of  at  that  date,  was  living  in  America,  and  it  must  have 

TeiS^I     ^6^^  uncertain  whether  he  was  living  or  dead,  the  probability  of 

  the  error  being  in  the  word  "  late  "  is  immeasurably  greater  than 

that  of  its  being  in  the  word  "  nephew.'* 

Mr.  Ingle  Joyce,  for  the  Kespondents,  the  three  daughters  of 
Mrs.  Wheelivriglit,  and  the  husband  of  the  married  daughter : — 

The  clause  is  to  be  read  as  meaning  a  bequest  to  "  the  cliildren 
of  .  .  .  my  niece,  Eliza  WJieelwrigldJ'  as  in  Liigar  v.  Ilarman  (1). 

On  behalf  of  them  and  the  other  next  of  kin  it  is  also  contended 
that  the  gift  of  either  moiety  is  void  for  uncertainty :  Drahe  v. 
JJraJce  (2). 

Mr,  FreeUng,  for  the  trustees. 
Mr.  Frij,  in  reply  : — 

In  Brake  v.  Brake,  where  there  was  a  perfect  equipoise  of  evi- 
dence, Lord  Chancellor  Brougham  held  the  gift  void.  That  is  not 
the  case  here. 

The  testator's  intention  was  to  benefit  all  his  nephews  and  nieces. 
The  analogy  of  the  passage  shews  that  Marie,  the  brother,  was 
meant. 

The  evidence  shews  the  great  degree  of  intimacy  which  subsisted 
between  the  testator  and  the  Petitioners,  making  it  extremely 
improbable  that  he  intended  to  exclude  them. 

Upon  the  whole,  the  word  "nephew "is  to  be  rejected  rather 
than  the  word  ^'  late." 

Sir  James  Bacon,  V.O.  : — 

Of  all  the  cases  which  come  before  the  Court  for  its  decision, 
none  can  be  more  embarrassing  and  more  unsatisfactory  than  those 
which  arise  upon  the  construction  of  wills.  The  Court  has  no 
real  guide  to  enable  it  to  arrive  at  a  conclusion.  The  only  things 
which  can  be  called  guides  are  certain  rules  which  the  Court  has 


(1)  1  Cox,  250. 


(2)  8  H,  L,  C,  172, 
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laid  down,  and  wliich  may  be  extracted  from  the  decisions.   Beyond    V.-C.  B. 
that,  the  decisions  are  not  of  the  slightest  use.     Except  by  1871 
adherence  to  those  rules,  there  is  nothing  but  what  may,  not  irre- 
verently,  be  called  guessing  as  to  what  the  words  of  the  documents  ^^^^'^^ 
can  be  held  to  mean.   

The  rule  that  evidence  of  intention  is  not  admissible,  I  find 
clearly  and  plainly  decided  and  expressed.  So  that,  upon  all 
occasions  subsequent  to  those  decisions,  there  ought  to  be  no  doubt 
about  its  application.  It  is  in  cases  of  equivocation  merely,  to  put 
it  in  the  shortest  form,  that  evidence  of  intention  is  admissible. 

That  evidence  of  surrounding  circumstances  is  always,  or  almost 
always,  admissible,  is  equally  unquestionable. 

In  this  case  I  can  conceive  no  ground  upon  which  evidence  of 
intention  ought  to  be  admitted.  I  do  not  think  that  any  evidence 
of  intention  has  been  adduced,  except  that  one  suggestion  in  the 
affidavit  of  the  Petitioners,  and  which  is  nothing  more  than  a  vague 
notion  that  the  testator  meant  to  provide  for  all  of  them.  I  do 
not  find  a  particle  of  evidence  of  intention,  although  that  evidence 
was  attempted  to  be  introduced.  But,  in  my  opinion,  the  attempt 
cannot  succeed,  because  in  this  case  I  can  find  no  such  equivoca- 
tion as  that  which  is  admitted  to  be  necessary  in  order  to  introduce 
evidence  of  intention.  The  words  of  the  will  in  that  particular 
respect  are  these :  "  All  and  every  the  children  of  my  late  nephew 
MarTc."  It  is  said  that  some  of  these  words  may  be  dropped  out 
in  order  to  introduce  an  equivocation  ;  that  if  the  sentence  be  read, 
"  All  and  every  the  children  of  Marh  Ingle^''  there  is  no  equivocation 
whatever.  Now,  in  a  different  state  of  circumstances,  it  might  have 
been  necessary  to  ascertain  what  Marh  Ingle  was  meant,  or  w^ho  w^as 
meant  by  " Mark  Ingle''  But  here  there  is  no  equivocation,  for 
there  are  no  two  persons  of  the  name  of  ^'  Marh  Ingle.''  When 
Marh  Ingle's  father  was  alive,  there  were  two  persons  of  that  name ; 
but  at  the  time  when  this  will  was  made,  there  were  not.  It  is 
said  that  I  ought,  as  in  Careless  v.  Careless  (1)  it  was  insisted  should 
be  done,  so  to  deal  with  some  of  the  words  as  to  produce  a  case  of 
equivocation.  But  I  cannot  apply  that  process  to  the  words  of 
this  will. 

Excluding,  therefore,  any  evidence  of  intention  (and  it  is  not 
(1)  1  Mer.  384. 
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V.-C.  B.  necessary  to  repeat  that,  in  my  opinion,  there  is  no  evidence 

ih7l  of  intention),  all  that  is  left  is,  the  construction  to  be  put  upon 

j,^  the  words  of  the  will,  assisted,  as  that  construction  may  well  be, 

Jkgle's  ^  consideration  of  the  surroundiuG:  circumstances.    The  sur- 

1  RUSTS.  ^  ^  ^       ^  ^ 

  rounding  circumstances  insisted  upon  are,  that  the  testator  knew 

that  his  brother  MarJc  was  dead — which  is  clear ;  that  he  was  well 
-  acquainted  with  the  Petitioners,  and  their  brother  Mark,  since  the 
death  of  Marh  the  father — that  also  is  true  ;  that  he  did  not  know 
that  his  nephew  Marh  was  dead,  but  must  be  assumed,  on  the  con- 
trary, to  be  taken  to  have  known  that  he  was  alive — that  last  pro- 
position is,  I  think,  not  borne  out  by  the  evidence ;  and  further,  that 
he  never  saw  any  of  the  children  of  MarJc — that  is  perfectly  true. 

What  is  the  evidence  of  the  surrounding  circumstances  ?  3Iarh 
had  left  this  country  in  the  year  1848,  and  there  had  been  no 
direct  communication  between  him  and  his  uncle,  the  testator, 
from  that  time  to  the  date  of  the  will,  and  further  than  that  to  the 
date  of  his  death.  But  it  is  stated  in  Maries  affidavit,  and  not 
attempted  to  be  disputed,  that  he  bad  a  child  born  before  he  left 
England,  and  that  the  fact  of  that  child's  birth  was  communicated 
to  and  known  by  the  testator.  Other  circumstances  are  these :  the 
testator  had  several  relations,  amongst  others,  Jose^ph  and  John 
Ingle^  the  Petitioners,  who  were  in  frequent  communication  with 
him  and  visited  him  as  their  uncle,  and  whom  he  received  and 
communicated  with  as  his  nephews.  Another  of  the  surrounding 
circumstances,  admission  of  which  has  been  in  some  degree  objected 
to,  is  Oakers  letter.  Although  that  letter  may  not  of  itself  be 
receivable  as  evidence,  still  I  think  the  use  which  is  made  of  it  and 
of  its  contents  in  the  affidavit  of  ilfarZ;  Ingle  compels  me  to  listen 
to  it.  It  appears  that  there  was  a  communication  (the  letter  speaks 
of  one  only)  between  the  writer  of  that  letter  and  the  testator,  in 
the  course  of  which  the  existence  of  Marh  was  spoken  of  problema- 
tically. The  writer  of  the  letter  says  he  told  the  testator  that  he 
had  had  no  communication  from  Marh  Ingle  for  two  years,  where- 
upon the  observation  of  the  testator  was :  *'  He  may  be  dead  for 
anything  that  you  know."  This  is  the  degree  of  information  and 
knowledge  (and  I  believe  I  have  exhausted  the  whole)  which  the 
testator  possessed  at  the  time  he  set  about  making  his  will. 

Well,  then,  the  Court  has  only  the  words  of  the  will  before  it 
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to  enable  it  to  pronounce  an  opinion  upon  tlie  questions  raised.  V.-C.  n. 
The  will  provides  for  the  division  of  a  certain  portion  of  his  property  1871 

between  and  amongst  my  nephew  John  Ingle  (of  Leeds  aforesaid,  i,^ 
hairdresser),  and  my  niece  Hannah,  the  wife  of  Charles  Kitching,  ^S*!.!! 

of  Leeds  aforesaid,  hairdresser,  formerly  Hannah  Ingle  (the  children   

of  my  late  brother  Joseph  Ingle),  and  all  and  every  the  children  of 
my  late  nephew  Marh  Ingle  and  my  niece  Eliza  Wheelivright" 

The  contention  on  Mr.  Frys  part  is,  that  I  must  substitute  the 
word  "brother"  for  the  wwd  nephew,"  which  I  find  in  the  will ; 
and  Mr.  Humphry  s  argument  was,  that  it  would  be  unreasonable 
to  suppose  that  the  testator,  who  had  had  no  quarrel  with  his 
nephews  Joseph  and  John,  and  who  was  in  communication  with 
them,  when  he  is  found  to  be  providing  for  nephews  and  nieces, 
can  be  supposed  to  have  meant  to  exclude  these  two  nephews, 
with  whose  persons  he  was  familiar,  and  whose  names  he  knew 
perfectly  well. 

But  I  find  that  that  is  exactly  what  he  does ;  for  when  he  has  to 
provide  for  a  nephew  and  a  niece,  he  names  them  explicitly,  and 
names  the  parent  of  whom  they  were  born ;  and  then  he  provides 
for  children  unknown  to  him,  children  (as  I  read  it)  of  his  nephew 
Marh  Ingle, 

The  word  "  late,"  which  is  there  introduced,  does  not  alter  my 
opinion  as  to  the  effect  of  the  other  words.  If  "  late  "  is  to  be 
read  as  if  it  were  "  deceased,"  the  testator  was  under  a  mistake.  But 
how  can  it  be  said  that  he  was  under  a  mistake  when,  having 
provided  for  his  nephews  by  name,  he  provides  for  the  children  of 
another  person  whom  he  calls  his  nephew,  and  then  provides  for 
his  niece  Eliza  Wheelwright  also  by  her  name  ?  If  the  word 
"  late  '*  in  all  cases  means  "  deceased  " — as  must  necessarily  be 
admitted — probably  the  explanation  of  it  is,  that  the  testator  used 
the  expression  with  a  degree  of  uncertainty,  without  understanding 
distinctly  what  it  meant. 

Whatever  the  motive  or  inducement  was,  T  am  reduced  to  con- 
strue the  words  of  the  will.  I  find,  not  a  general  distribution 
between  nephews  and  nieces,  but  a  selection  of  a  nephew  and  niece, 
the  children  of  a  deceased  brother ;  the  children  not  of  any  nephew 
or  niece,  but  the  children  of  a  late  nephew  and  an  existing  niece. 

Having  given  all  the  weight  that  it  is  proper  in  my  judgment  to 
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V.-C.  B.    give  to  tlie  collateral  evidence,  I  think  the  will  can  only  be  read 
1871       as  a  gift  to  all  and  every  the  children  of  the  testator's  nephew 
^J^g      Marie  Ingle  ;  it  being  impossible  for  the  testator,  if  he  understood 
TiiusTs     ^^^^  meaning  of  the  words  employed  in  the  will  (and  he  must  be 

  taken  to  have  understood  them)^  ever  to  have  confused  his  brother, 

who  had  been  dead  for  years,  with  his  nephew,  whose  existence  at 
that  time  was  uncertain,  as  has  been  proved.  I  say  "proved," 
because  the  testator's  observation  is  proved  :  "  You  have  not  heard 
of  him  for  two  years  ;  for  anything  you  know  he  may  be  dead." 

Looking  at  it  in  that  point  of  view,  I  do  not  think  the  con- 
struction is  open  to  any  considerable  difficulty.  I  am  of  opinion 
that  all  and  every  the  children  of  the  testator's  living  nephew 
Marie,  not  of  his  deceased  brother  Marie,  are  entitled  to  that  share 
of  his  estate  which  by  his  will  he  bequeathed  to  the  children  of 
my  late  nephew  Marh  Inghr 

There  will  be  a  declaration  to  that  effect ;  and  the  costs  of  all 
parties,  as  between  solicitor  and  client,  will  come  out  of  the  estate. 

Mr.  Kay  asked  that  the  costs  might  be  paid  out  of  that  part  of 
the  fund  which  was  bequeathed  to  Mi%a  Wheehvriglit,  and  which 
had  lapsed,  and  become  undisposed  of,  on  the  ground  that  this  was 
the  portion  of  the  fund  which  had  given  rise  to  a  material  part  of 
the  contest. 

The  YiCE -Chancellor  said  he  could  not  make  so  fine  a  dis- 
tinction. 

Mr.  Joyce  asked  the  Court  to  make  a  declaration  that  the  legacy 
was  a  legacy  to  Eliza  Wlieehvriglit,  and  not  to  her  children. 

The  Yice-Chancellor  assented. 

Solicitors  for  the  Petitioners  and  the  Trustees:  Messrs.  Torr, 
Janeivay,  &  Co. 

Solicitors  for  the  other  Eespondents :  Messrs.  Emmets,  Watson, 
dt  Emmet. 
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SEATON  V.  TWYFORD.  v.-O.  e. 

1  s^o 

Mortgagor  and  Mortgagee — Agreement  for  Mortgage — Continuance  of  Loan   ^ 

for  a  certain  Time — ImjpUed  Proviso  that  Interest  he  punctually  paid — ■  Dec.  C. 
Equitable  Plea  to  Action — Delay.   

AVhere  an  agreement  for  a  mortgage  contains  a  stipulation  that  the  prin- 
cipal money  shall  not  he  called  in  for  a  certain  time,  the  Court,  in  settling 
the  form  of  the  deed,  will,  although  the  agreement  he  silent  on  the  suhject, 
insert  a  proviso  that  the  postponement  shall  he  conditional  on  punctual  pay- 
ment of  interest,  and,  if  the  property  he  leasehold,  on  ohservance  of  the  cove- 
nants; so  that,  if  the  mortgagor  should  make  default  in  either  of  these 
respects,  the  mortgagee's  remedies  by  sale  or  foreclosure  will  immediately 
arise. 

Augustus  SAMUEL  TWYFOBD,  being  possessed,  as  the 
assignee  of  John  Hermon,  for  a  term  of  twenty-eiglit  years  from  the 
25tli  of  December,  1863,  of  a  cottage  and  premises  on  Wimbledon 
Common,  Surreij,  contracted  to  sell  the  same  to  William  Seaton,  and 
the  following  memorandum  of  agreement  was  signed  by  both 
parties : — 

"I,  William  Seaton,  hereby  agree  with  you,  Augustus  Samuel 
Twijford,  to  purchase  your  interest  in  the  cottage  on  Wimlledoii 
Common,  and  to  pay  you  £500  for  the  same,  and  to  take  an  assign- 
ment from  you  of  the  lease  you  hold  of  the  said  premises,  you 
paying  all  outgoings  up  to  the  9th  day  of  May  next.  And  I, 
Augustus  Samuel  Twyford,  agree  with  you,  the  said  William  Seaton, 
on  your  so  doing,  to  advance  you  £400  by  way  of  mortgage  on  the 
said  premises  at  £5  per  cent,  per  annum,  and  that  the  same  shall 
not  be  called  in  for  the  next  five  years,  but  that  you  may  have  the 
option  of  paying  off  the  same  at  any  time  on  giving  me  six  months' 
notice.    Dated  this  24th  day  of  April,  1868." 

By  a  deed  dated  the  9th  of  May,  1868,  and  made  between 
Twyford  of  the  one  part,  and  Seaton  of  the  other  part,  in  con- 
sideration of  £500  therein  stated  to  have  been  paid  by  Seaton  to 
Tivyford,  Twyford  assigned  to  Seaton  the  messuage  and  premises 
for  the  residue  of  the  term  of  twenty-eight  years,  subject  to 
payment  of  rent  and  observance  of  the  covenants. 
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V.-C.  B.        By  another  deed  of  the  same  date,  and  made  between  Beaton  of 
1870       the  one  part,  and  George  Augustus  Simpson  (who  was  an  uncle  of 
Seaton     Twijford)  of  the  other  part,  after  reciting  the  original  lease,  and 
the  a?sio'nment  of  the  same  to  Twt/ford,  and  that  Seaton  had  ao:reed 

TwyroRD.  jj      '  o  , 
  with  Si7nj)Son  to  borrow  £400  and  interest,  to  be  secured  in  manner 

thereinafter  appearing,  it  was  witnessed  that,  in  consideration  of 
£400  expressed  to  be  paid  by  Simjpson  to  Seaton,  Seaton  granted 
and  demised  to  Simpson  the  messuage  and  premises  for  all  the 
residue  of  the  term,  less  one  day,  subject  to  redemption  on  repay- 
ment on  the  29th  of  September,  1868,  of  £400  and  £5  per  cent, 
interest,  and  further  advances  (if  any).  The  mortgagor  also 
covenanted  with  the  mortgagee  to  pay  the  £400  on  the  29th  of 
September,  1868,  and  any  further  advances  at  three  months  from 
the  respective  dates  of  such  advances,  if  required,  with  interest  at 
£5  per  cent,  half-yearly,  the  first  half-yearly  payment  to  be  made 
on  the  29th  of  September,  1868.  If  default  should  be  made  in 
payment  of  any  part  of  the  principal  within  three  months  after 
demand  in  writing,  or  in  case  interest  should  be  unpaid  on  any  of 
the  days  whereon  the  same  ought  to  be  paid,  or  in  case  the  mort- 
gagor should  become  bankrupt,  or  do  any  act  rendering  the  lease 
liable  to  be  taken  in  execution,  it  was  agreed  that  it  should  be 
lawful  for  the  mortgagee  to  enter  into  possession.  The  mortgage  » 
also  contained  a  power  of  sale. 

Seaton,  on  this  occasion,  paid  to  Ttvijford  £100  only,  Simpson  ' 
paying  to  Twyford  £400,  the  residue  of  the  £500. 

On  the  28th  of  March,  1870,  the  firm  of  solicitors  of  which 
Timjford  was  a  member  wrote  to  Seaton,  reminding  him  that  half 
a  year  s  interest  on  the  mortgage,  amounting  to  £9  15s.,  was  due, 
and  letters  repeating  the  demand  followed  on  the  20th  of  June 
and  the  8th  cf  July. 

On  the  11th  of  July  Seaton  wrote  to  the  firm,  promising  a 
cheque  for  the  amount  within  a  week,  which,  however,  was  not  sent. 

On  the  4th  of  August  the  firm  again  wrote,  threatening  proceed- 
ings ;  and  on  the  12th  of  August  Simpson  sued  out  a  writ  against 
Seaton,  demanding  payment  of  £1009  15s.  4.d.  for  debt  and  interest, 
and  £2  15s.  for  costs.  Indorsed  on  the  writ  were  the  following 
particulars  of  claim  : — 

*'1870,  March  25.    To  amount  of  principal  and  interest  due 
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from  the  Defendant  to  tlie  Plaintiff  upon  the  covenant  of  the  V.-C.  B 

Defendant  contained  in  a  certain  indenture  of  mortgage  dated  the  1870 

9th  day  of  May,  1868,  £409  15s.  lOd. ;  and  the  PLaintiff  also  claims  s^I^^ 
interest  on  the  sum  of  £400  from  the  25th  of  March,  1870,  till 
payment  or  judgment." 

On  the  18th  of  September,  Twyford  was  applied  to  by  Thomas 
F.  Mason,  the  ground  landlord  of  the  premises,  for  two  quarters' 
ground-rent  (£60  a  year);  and  on  the  20th  of  September  the 
firm  wrote  to  Seaton,  mentioning  the  receipt  of  this  letter,  and 
threatening  ejectment. 

On  the  4th  of  October  the  firm  were  informed  by  Mason  that 
Seaton  had  sent  him  a  cheque  for  the  three  quarters'  rent  due  to 
the  29th  of  September,  1870. 

Declaration  in  the  action  was  delivered  on  the  24th  of  October. 
The  Plaintiff  declared  upon  the  covenant,  and  also  on  the  ordinary 
money  counts. 

On  the  1st  of  November,  1870,  Edwin  Smith,  Seaton^s  then  soli- 
citor, wrote  to  Twyford  a  letter  stating  that  his  client  had  left  with 
him  £20  to  pay  two  half-years'  interest,  requesting  Twyford  to  let 
him  know  the  amount  of  his  costs,  and  offering  to  pay  the  same^ 
The  writer  also  requested  an  answer  at  once,  as  that  was  the  last 
day  of  pleading  to  the  action. 

On  the  same  day  Twyford's  firm  replied,  stating  that  they  were 
instructed  to  compel  payment  of  principal  and  interest ;  but  that 
their  client  might  be  disposed  to  agree  to  a  settlement  on  certain 
terras,  which  they  proceeded  to  specify. 

To  the  special  count  in  the  action,  the  Defendant  pleaded  that 
the  alleged  deed  was  not  his ;  and  to  the  rest,  never  indebted. 
Thereupon  issue  was  joined. 

Between  the  3rd  and  14th  of  November  Seaton  wrote  to  Twyford, 
and  also  to  his  firm,  asking  for  a  copy  of  the  mortgage  deed ;  but 
the  request  was  not  then  complied  with. 

On  the  14th  Seaton  again  wrote  to  Twyford,  complaining  of  his 
oppressive  conduct,  and  accusing  him  of  endeavouring  to  take  an 
unfair  advantage  of  the  writer's  confidence  in  him  regarding  the 
purchase.  Seaton  said :  "  You  will  recollect  that  I  had  no  legal 
adviser  acting  for  me,  as  I  relied  entirely  on  fair  and  honourable 
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V.-O.  B.    treatment  at  your  hands."    He  further  observed  that  it  would 
1870      seem  he  (Twyford)  wanted  to  back  out  of  his  agreement  on  the 
Seaton     ground  that  his  uncle,  Simjpson,  was  not  bound  by  it,  but  that  it 
was  plain  that  he  and  Simpson  were  one  and  the  same ;  and  that, 

TWYFOED.  ^ 

  at  any  rate,  he  would  be  forced  to  keep  to  his  agreement. 

On  the  15th  of  November  Twijford's  firm  wrote  to  Smith,  ac- 
knowledging having  received  two  letters  from  Seaton,  which  they 
had  thought  it  unnecessary  to  answer ;  and  that  they  should  be 
liappy  to  see  him  and  confer  in  the  matter. 

On  the  16th  Smith  wrote  to  say  the  proper  course  would  be  to 
withdraw  the  record,  and  that  thereupon  he  would  pay  the  £20 
due  for  interest,  with  costs  up  to  the  time  of  the  writer's  former 
letter,  and  (although  the  writer  considered  his  correspondents  not 
entitled  to  them)  costs  out  of  pocket  to  that  date. 

On  the  17th  of  November  the  action  was  tried,  and,  being 
undefended,  judgment  was  given  for  the  Plaintiff  at  law. 

On  the  28th  of  November  Twyford  sent  to  Seaton's  present 
solicitor  a  copy  of  the  mortgage  deed. 

The  bill  was  filed  on  the  1st  of  December,  1870,  by  Seaton 
against  Twyford  and  Simpson,  alleging  that  at  the  date  of  the  agree- 
ment of  April,  1868,  Twyford  was  acting  as  solicitor  and  agent  for 
the  Plaintiff ;  that  the  Plaintiff  executed  the  deed  of  the  9th  of 
May,  1868,  fully  believing  that  his  interest  under  the  agreement  of 
the  24th  of  April,  1868,  was  about  to  be  carried  out  by  means  of 
the  assignment  and  mortgage  ;  not  intending  or  agreeing  to  waive 
such  agreement ;  without  having  had  it  explained  to  him  that  the 
mortgage  was  inconsistent  with  the  agreement ;  without  indepen- 
dent advice  or  assistance ;  and  without  having  perused  the  mortgage 
deed,  or  had  it  read  over  to  him ;  and  charging  that  the  Defendant 
Sim'pson  had  notice  of  the  agreement  of  the  24th  of  April,  1868 ; 
and  that  he  and  Twyford  knew,  as  the  fact  was,  that  the  agreement 
had  not  been  w^aived  or  abandoned ;  and  that  Simpson  had  been, 
as  the  nominee  and  friend  and  relation  of  Twyford,  substituted  in 
his  place  and  stead  under  the  agreement,  and  was  bound  by  the 
terms  of  it. 

The  bill  prayed  that  Simpson  might  be  restrained  from  pro- 
ceeding to  execution  in  the  action,  and  from  commencing  or 
prosecuting  any  proceedings  at  law  against  the  Plaintiff  in  relation 
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to  the  matters  in  question  in  the  suit,  and  from  selling  or  dealing     V.-O.  B. 
with  the  premises  comprised  in  the  mortgage  deed ;  that  Twyford  1870 
might  be  decreed  specifically  to  perform  the  agreement  of  the  ^^q^ 
24th  of  April,  1868 ;  and,  if  necessary,  for  the  rectification  of  the 
mortgage  deed. 

On  the  3rd  of  December  the  Defendant  Twyford  filed  an  afifi^ 
davit  stating  that  the  intention,  at  the  time  the  agreement  of  April, 
1868,  was  signed,  was  that,  if  Beaton  did  not  punctually  pay  the 
ground-rent  and  interest,  the  agreement  was  to  be  void.  He  denied 
that  at  the  date  of  the  agreement  he  was  acting  as  solicitor  or  agent 
for  the  Plaintiff.  He  said  he  did  not  inform  Simpson  of  the  agree- 
ment of  April,  1868,  not  thinking  it  would  be  a  prudent  thing  for 
Simioson  to  lend  the  £400  for  any  term.  He  considered  that  the 
agreement  was  a  matter  entirely  between  Beaton  and  himself,  and 
accordingly,  prior  to  the  execution  by  Beaton  of  the  mortgage  on 
the  9th  of  May,  1868,  he  explained  to  Beaton  that  the  mortgage  did 
not  contain  any  clause  binding  Bimjoson  to  lend  the  money  for  a  term 
of  five  years ;  but  that  he,  Beaton,  might  rely  on  deponent's  assurance 
that,  as  long  as  the  ground-rent  and  interest  were  punctually  paid, 
if  Bimjpson  should  require  his  money,  deponent  would  make  arrange- 
ments for  a  transfer  of  the  mortgage  without  putting  Beaton  to  any 
expense.  Deponent  said  that  Beaton  expressed  himself  satisfied  with 
this  assurance,  and  that  no  allusion  was  then  made  by  him  or  by 
deponent  to  the  agreement  of  April,  1868.  Deponent  denied  the 
allegation  in  the  bill  above-mentioned ;  said  that  he  offered  to  read 
the  mortgage,  but  that  Beaton  said  he  did  not  wish  to  have  the 
same  read  to  him.  Deponent  accordingly  shewed  Beaton  the 
mortgage,  which  was  on  a  printed  form,  and  explained  the  nature 
of  it  to  him.  Deponent  further  said  that,  considering  the  matter 
of  a  personal  nature,  he  told  Beaton  he  did  not  wish  to  make 
the  usual  professional  charges ;  and  that,  under  the  circumstances, 
his  firm  would  be  satisfied  if  Beaton  paid  £12  10s.  for  the  costs 
of  the  purchase  and  mortgage,  including  stamps  and  disburse- 
ments, and  that  Beaton  declined  to  have  any  bill  furnished  to  him. 
Deponent  admitted  that  he  acted  as  solicitor  of  Bimpson. 

The  Plaintiff,  in  an  affidavit  filed  the  same  day,  said  that,  on  the 
9th  of  May,  1868,  he  attended  at  the  Defendant  Twyford's  office, 
when  the  deeds  of  the  9th  of  May,  1868,  were  produced,  ready 
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prepared.  "The  Defendant,  A.  S.  Twyford,  on  tliat  occasion  read 
to  me  parts  of  the  said  indenture  of  mortgage,  but  he  did  not 
explain  to  me  that  the  principal  money  secured  thereby  was  not 
to  remain  on  mortgage  for  five  years.  He  stated  tliat  the  Defen- 
dant G.  A,  Simjpson  was  a  friend  of  his,  and  that  he  had  put  in 
his  name  as  mortgagee  instead  of  his  own  name  as  a  matter  of 
convenience,  but  that  it  would  be  all  the  same  as  if  his  own  name 
had  been  inserted  as  the  lender  of  the  money,  or  words  to  that 
effect." 

On  the  6th  of  December,  by  special  leave,  tlie  Court  was  moved, 
on  behalf  of  the  Plaintiff,  for  an  injunction  in  the  terms  of  the 
first  paragraph  of  the  prayer  of  the  bill. 

Mr.  Willcocl,  Q.O.,  and  Mr.  Terrell,  for  the  Plaintiff:- 
The  Defendant  Tivi/ford,  having  acted  as  the  Plaintiff's  solicitor 
in  the  matter  of  the  agreement  of  April,  1868,  was  bound  to  have 
protected  his  interest  on  the  occasion  of  the  mortgage,  and  to  have 
inserted  a  clause  that  the  mortgage-money  was  to  remain  for  five 
years. 

Simpson,  who  was  merely  Tivyford's  nominee,  having  full  notio(3 
of  the  agreement,  acted  inequitably  in  bringing  the  action  ;  and  the 
Court  will  restrain  execution  on  that  ground,  without  insisting  that 
the  money  recovered  in  the  action  be  brought  into  Court. 

Mr.  Kay,  Q.C.,  and  Mr.  E.  Thwstan  Holland,  for  the  Defen* 
dants : — ' 

The  fact  of  Twijford  having  acted  as  the  Plaintiffs  solicitor  is 
denied. 

Where  there  is  a  proviso  in  a  mortgage  that  the  money  shall 
remain  for  a  certain  term,  the  common  form  is  that  the  proviso  is 
to  be  conditional  on  punctual  payment  of  interest :  Davidsons 
Conveyancing  (1).  Can  it  be  held  to  have  been  the  meaning  of 
this  agreement,  that  the  Plaintiff  might  go  on  for  five  years  refusing 
to  pay  interest  ? 

The  agreement  of  April,  1868,  was,  in  fact,  abandoned ;  and  the 
mortgage  to  Simj)son  was  an  alteration  of  the  whole  transaction. 

The  Plaintiff  in  equity  might  have  filed  equitable  pleas  in  the 
action. 

(1)  2nd  Ed,  vol  ii.  pp.  749,  750, 


V.-C.  B. 
1870 

Seaton 

V. 

TWTFORD. 
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That  a  mortgagor  for  a  term  certain  is  bound  to  pay  interest,  or    V.-C.  B. 
submit  to  a  decree  for  foreclosure  or  sale,  appears  from  Burrowes  1870 
V.  Blolloi/  (]),  Edwards  v.  Martin  (2),  and  Ex  ^ar(e  Bignold  (3).  s'^on 

V. 

Mr.  WillcocJc,  in  reply  :— -  Twyfoed. 

In  the  cases  cited  there  was  a  breach  of  an  express  condition. 

In  this  agreement  there  is  no  sucli  proviso  as  that  which  occurs 
in  the  common  form  which  has  been  referred  to.  The  Plaintiff 
cannot,  upon  mere  presumption,  be  held  to  have  intended  to  accede 
to  such  a  condition  as  this.  Where  an  agreement  is  certain,  no 
qualification  can  be  annexed. 

It  is  idle  to  say  that  the  mortgagor  might  have  gone  on  for  five 
years  without  paying  interest.  The  mortgagee  has  always  his 
remedy  by  action  for  the  interest. 

The  original  contract  of  April,  1868,  was  never  superseded. 
Twyford  admits  that  Simpson  stood  in  his  stead. 

The  mortgage  is  in  the  name  of  Simpson.  How,  then,  could 
equitable  pleas  have  been  pleaded  ?  Can  a  Court  of  Law  qualify 
the  terms  of  a  deed  ? 

A  Defendant  at  law%  having  a  good  equitable  defence,  as  well  as 
a  good  legal  defence,  is  not  bound  to  go  into  evidence  at  law,  but 
may  submit  to  judgment  at  law,  and  afterwards  file  a  bill :  Billage 
V.  Southee  (4). 

Even  if  he  had  pleaded  equitable  pleas,  he  would  not  have 
been  precluded  from  suing  here :  Waterlow  v.  Bacon  (5). 

Sir  James  Bacon,  V.C.  : — 

I  regret  very  much  that  there  is  a  conflict  of  evidence  as  to 
certain  facts  in  this  case.  The  time  will  or  may  come  when  that 
difference  may  be  decided  upon,  but  at  present  I  not  only  have  not 
sufficient  means  to  decide  it,  but  it  is  not  at  all  necessary,  in  my 
view  of  the  case,  that  I  should  decide  it. 

This  much  is  agreed  between  the  parties,  that  upon  the  treaty 
for  the  purchase,  the  written  agreement,  which  is  stated  in  the 

(1)  8  Ir.  Eq.  Eep.  482  ;  S.  C,  2  J.  &        (3)  3  Deac.  151 ;  S.  C,  3  M.  &  A. 
Ut.  521.  477. 

(2)  25  L.  J.  (Ch.)  284.  (4)  9  Hare,  534, 

(5)  Law  Eep.  2  Eq.  514. 


598 


EQUITY  CASES. 


[L.  E. 


V.-O.  B.     first  paragraph  of  the  bill,  was  come  to  between  the  Plaintiff  and 
1870      Mr.  Twyford,  by  which  Mr.  Twyford  agreed  to  advance  £400  by 
Seaton     way  of  mortgage  at  £5  per  cent.,  and  that  the  sum  should  not  be 
TwYFOED    called  in  for  the  next  five  years. 

  An  action  has  been  brought,  declaration  delivered,  plea  pleaded, 

and  judgment  recovered.  Under  these  circumstances  this  bill  is 
filed,  which  asks,  in  the  first  instance,  an  injunction  to  prevent  the 
execution  of  that  judgment,  and  also  to  prevent  the  Plaintiff  from 
exercising  his  power  of  sale ;  and  then,  that  the  Defendant  may  be 
decreed  to  carry  into  execution  and  perform  the  agreement  of 
April,  1868  ;  that  is  to  say,  it  is  a  bill  for  the  specific  performance 
of  the  agreement  mentioned  in  the  first  paragraph  of  the  bill. 

ISTow,  assuming,  for  the  purposes  of  the  present  discussion,  that 
the  suit  can  be  sustained  for  that  purpose,  and  that  the  Plaintiff  is 
entitled  to  have  specific  performance  of  that  agreement,  the  decree 
would  of  necessity  declare  his  right  in  that  respect,  and  if  the 
parties  did  not  agree_,  refer  it  to  the  proper  place  to  settle  the 
terms  of  a  mortgage  deed.  But  it  is  not,  in  my  opinion,  open 
to  question  that,  if  the  case  were  taken  into  Chambers  for 
the  purpose  of  preparing  a  mortgage  deed  under  such  a  decree 
as  I  have  mentioned,  the  mortgage  would  not  be  in  the  most 
ordinary  form,  giving  five  years  to  pay  the  mortgage-money,  but 
making  it  a  condition  of  that  postponement  that  the  interest 
in  the  meantime  should  be  paid.  The  failure  to  pay  the  interest 
would,  in  a  mortgage  prepared  in  the  most  ordinary  form,  release 
the  mortgagee  from  the  necessity  of  waiting  five  years  before  he 
exercised  such  powers  as  a  mortgagee  possesses.  It  is  difficult  to  con- 
ceive a  mortgage  that  could  be  framed  in  any  other  way.  That  that 
is  the  true  principle,  the  cases  which  have  been  referred  to  prove 
beyond  all  doubt,  if  it  were  in  question ;  but,  in  my  opinion,  it  is 
open  to  no  question.  The  mortgagor  who  stipulates  that  he  shall 
have  five  years  to  pay  the  mortgage-money,  must  of  necessity, 
whether  it  is  expressed  or  not,  undertake  at  the  same  time  that,  if 
he  fails  to  do  that  which  is  incumbent  upon  him  during  the  period 
of  five  years  to  do,  the  restriction  upon  the  mortgagee  shall  there- 
upon cease.  The  cases  before  Yice-Chancellor  Kindersley,  and 
before  Lord  St.  Leonard's  in  Ireland,  and  the  case  in  the  Court  of 
Keview,  which  is  not  less  strong  than  the  other  two,  recognise  and 
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adopt  that  principle  as  ^the  clear  rule  of  law.    In  bankruptcy    V.-O.  B. 
the  assignees  would  have  very  good  reason  to  say,  and  it  might  1870 
be  to  their  interest  to  say,  that  there  was  a  stipulation  that  the  Seaton 
mortgage  debt  should  not  be  paid  off  for  five  years  ;  and  it  might  t^-J'ford 

be  disadvantageous  to  the  bankrupt's  estate  that  a  sale  should   

take  place  earlier  than  five  years.  There  might  be  a  variety  of 
circumstances  which  would  perfectly  justify  that  contention,  in 
reason,  and  in  the  interest  of  the  creditors.  But  the  decision  of 
the  Court  of  Eeview  is  very  plain,  that,  default  having  been  made, 
there  was  a  right  to  foreclose  (for  a  sale  in  bankruptcy  is  exactly 
similar  to  a  foreclosure,  or  to  a  decree  for  sale  in  a  foreclosure 
suit),  and  it  was  held  there,  and,  I  think,  properly  held,  that  the 
assignees  could  offer  no  effectual  objection  to  the  claim  of  the 
mortgagee  to  have  a  present  realisation  of  his  security. 

If  that  is  so  upon  general  principles,  how  much  stronger  the 
principle  becomes  when  applied  to  this  individual  case.  Here 
is  a  small  leasehold  house,  held  for  not  a  long  term,  burdened 
with  a  large  ground-rent,  and  further  burdened  with  the  payment 
of  the  interest  upon  the  mortgage  debt.  It  is  to  the  mortgagee's 
interest,  for  the  very  preservation  of  his  security,  that  the 
ground-rent  should  be  paid.  It  is  his  right  that  he  should 
receive  the  stipulated  amount  of  interest  upon  his  mortgage- 
money.  Upon  that  footing  he  enters  into  this  transaction,  and 
the  argument  at  the  Bar  seems  to  assume  that,  because  the 
written  agreement  stipulates  for  five  years  as  the  period  of  the 
forbearance  of  the  mortgagee  to  call  in  the  principal,  therefore  he  is 
to  be  at  the  mercy  of  the  mortgagor  all  that  time,  who  may 
forfeit  the  lease,  and  Mho  may  expose  the  persons  preceding  the 
mortgagee  in  title — I  mean  the  original  lessee,  and  Mr.  Twyford, 
who  is  an  assignee  from  him — to  the  chance  of  being  called  upon  for 
the  payment  of  the  ground-rent.  Such  a  stipulation  as  I  have 
suggested  would,  of  necessity,  in  my  opinion,  be  inserted  in  a 
mortgage  deed,  if  the  Court  had  made  a  decree  for  the  specific 
performance  of  that  agreement. 

Then  what  are  the  facts  not  in  dispute  ?  That  at  a  very  early 
period  after  this  transaction  the  mortgagor  is  wholly  in  default ;  he 
does  not  pay  the  ground-rent ;  an  action  is  brought  against  him 
for  the  interest ;  the  landlord  threatens  to  proceed,  not  against 
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V.-C.  B.    liim,  but  against  the  persons  who  precede  him  in  title ;  and  at 
1870      length  he  does  pay  the  ground  landlord,  and  he  does  offer,  in  a 
Seaton     fashion,  but  not  at  all  a  satisfactory  one,  to  pay  the  interest  (I 
rwYFOKu  P^^'ticularly  to  Mr.  SmitJis  letter).    Can  it  be  said  that,  sup- 

  posing  the  agreement  was  clearer  and  more  distinct  than  it  is — 

supposing  that  specific  performance  of  it  were  decreed  and  ordered 
actually  to  be  carried  into  effect — there  is  any  reason  why,  after 
what  has  taken  place  in  this  matter,  there  should  now  be  any 
restraint  upon  the  mortgagee  ? 

I  have  said  in  the  course  of  the  discussion  that  I  was  not  con- 
vinced that  an  equitable  plea  might  not  have  been  pleaded  to  the 
action  brought  by  the  mortgagee.  I  remain  unconvinced  upon 
that  subject,  although  I  admit  that  there  is  great  weight  in  what 
Mr.  Willcoch  has  said  ;  and  that  the  difficulties  which  a  Court 
of  Law  might  be  under,  in  making  an  effectual  and  complete 
decision  between  the  parties,  might  preclude  the  success  of  such 
a  plea.  But  every  one  of  those  considerations  only  shews  more 
forcibly  that,  the  Plaintiff's  case  being  such  as  it  was,  it  was  incum- 
bent upon  him  to  have  come  to  this  Court  at  an  earlier  period. 
Between  the  12th  of  March  and  the  beginning  of  December,  when 
the  suit  was  instituted,  he  had  abundant  opportunity  of  bringing 
his  case  before  the  Court.  He  suffers  the  proceedings  at  law  to  go 
on;  he  makes  no  effort  to  plead  an  equitable  plea,  so  that  the 
question  whether  it  would  succeed  or  not  cannot  now  be  properly 
considered ;  he  waits  until  a  judgment  is  obtained  against  him, 
and  then  he  applies  to  this  Court,  and  upon  the  equitable  grounds 
suggested  in  his  bill  he  desires  this  Court  to  deprive  the  mortgagee 
of  the  fruits  of  that  judgment  which  he  has  obtained.  In  my 
opinion  the  Plaintiff  comes,  upon  that  ground,  very  late ;  I  do  not 
say  positively  too  late ;  but  upon  the  other  ground  which  I  have 
mentioned,  namely,  that,  if  he  had  had  a  mortgage  deed  prepared 
according  to  the  full  extent  of  every  right  that  he  could  lawfully 
assert  under  the  terms  of  that  agreement,  yet,  being  in  default  for 
non-payment  of  the  interest,  he  would  not  be  entitled  to  restrain 
the  mortgagee  from  exercising  the  powers  which  a  mortgage  deed 
properly  constituted  would  have  conferred  upon  him,  and  which, 
upon  this  hearing,  it  must  be  implied  are  contained  in  the  terms  of 
the  agreement. 
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I  am  of  opinion,  therefore,  that  I  cannot  grant  any  injunction,    v.-C.  B. 
except  upon  the  terms  of  the  Plaintiff  paying  into  Court  the  whole  1870 
of  the  money  which  has  been  recovered  in  the  action  at  law.  Seaton 

V. 

[After  some  discussion  the  order  made  was,  that  the  motion  be  Twyford. 
refused,  unless  the  Plaintiff  should  bring  the  money  into  Court 
within  a  week.    The  costs,  including  the  costs  in  the  action,  were 
ordered  to  be  costs  in  the  cause,] 

Solicitor  for  the  Plaintiff:  Mr.  C.  P.  Pritcliard. 
Solicitors  for  the  Defendant:   Messrs.  Walker,  Twyford, 
Belward, 


ASTON  V.  MEREDITH.  v.-O.  B. 

PrarJice— Partition— Sale— 31  &  32  Vict,  c.  40,  s.  4. 

Feb.  25. 

A  sale  may  be  decreed  under  the  Partition  Act,  1868,  although  the  bill  ■ 
contains  no  prayer  for  partition. 

GeABLES  MEREDITH,  by  his  will,  dated  the  7th  of  June, 
1841,  devised  real  estate  to  the  use  of  John  Lijptrott  Greaves  and 
Joseph  Brown,  upon  trust,  after  decease  and  failure  of  children  of 
his  daughter  Frances  Meredith,  for  all  and  every  his  nephews  and 
nieces,  children  of  his  sister  Louisa  Ann  Twamley,  and  his  brothers 
John,  Henry,  and  George,  who  should  be  living  at  the  decease  of 
his  daughter,  and  who  should  attain  twenty-one  or  marry,  as 
tenants  in  common ;  and  also  the  issue  then  living,  who  should 
attain  twenty-one  or  marry,  of  any  of  his  said  nephews  or  nieces 
who  might  have  died  in  the  lifetime  of  his  daughter,  such  issue  to 
take  ^er  stirpes  as  tenants  in  common.  He  appointed  the  above- 
named  trustees  his  executors. 

The  testator  died  on  the  14th  of  June,  1843.  The  executors 
renounced  probate,  and  never  accepted  or  acted  in  the  trusts  ;  and 
the  testator's  brother  and  heir-at-law,  John  Meredith,  conveyed  the 
freeholds  to  the  use  of  himself  and  the  Plaintiff  John  Aston. 

Testator's  daughter  Frances  died  in  1868,  without  having  had 
issue. 

Louisa  Ann  Twamley  died  in  1840,  having  had  one  child,  Louisa 
Ann,  wife  of  Charles  Meredith. 
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V.-O.  B.       John  Meredith  died  in  1850,  liaving  had  one  cliiid,  tlie  Plaintiff, 
1871      Lucy  Louisa  Ann,  wife  of  the  Plaintiff  John  Aston. 
AsToif        Eenry  Meredith  died  on  the  21st  of  May,  1841,  having  had  two 
children,  one  of  whom  died  in  December,  1819,  an  infant.  The 

Meredith.  ' 

  other  was  the  Defendant  Henry  Meredith. 

George  Meredith  died  in  1856,  having  had  eleven  children, 
namely,  George,  who  died  in  the  year  1836,  never  having  been 
married ;  Sarah  Poynter,  widow ;  Louisa  Bell,  widow ;  Sdbina  Boyes, 
widow ;  Charles ;  John ;  Maria,  wife  of  Joseph  Eenry  Kay ;  Edwin ; 
Clara  Dry,  widow ;  Fanny,  wife  of  Francis  Seymour  Gaynor  ;  and 
Bosina  Des;pard,  wdio  died  before  1868,  leaving  one  child,  Frederica 
Mary,  now  an  infant. 

The  bill  was  filed  in  April,  1869,  stating  the  above  facts,  and 
that  Mr.  and  Mrs.  Charles  Meredith,  Mrs.  Boyes,  Charles  and  John 
Meredith,  Mrs.  Kay,  Edwin  Meredith,  Mrs.  Ery,  and  Miss  Ees^ard 
were  out  of  the  jurisdiction ;  and  alleging  as  follows  : — 

"  Having  regard  to  the  nature  of  the  property,  and  the  number 
of  the  parties  interested  therein,  and  to  the  absence  abroad  or  dis- 
ability of  some  of  the  parties,  it  will  be  much  more  beneficial  to 
the  parties  interested  that  each  property  should  be  sold,  and  the 
proceeds  of  such  sale  distributed  amongst  such  parties  according 
to  their  rights  and  interests,  than  that  such  property  should  be 
partitioned  ataongst  them." 

The  bill  then  prayed  for  a  sale,  without  any  prayer  for  a 
partition. 

On  the  11th  of  June,  1869,  a  decree  was  made,  upon  motion  for 
decree,  directing  inquiries  as  to  the  parties  interested. 

On  the  1st  of  October,  1869,  Mrs.  Poynter  died,  having  devised 
her  interest  in  the  real  estate  unto  and  to  the  use  of  James  Goodall 
Francis,  Elizabeth  Sdbina  Poynter,  Charles  Meredith  Poynter,  and 
George  Farbrace  Poynter,  and  their  heirs,  upon  trusts  for  sale, 
for  the  benefit  of  the  three  last-named  persons.  She  appointed 
the  same  four  persons  executors.  They  also  were  out  of  the 
jurisdiction. 

Notice  of  the  motion  for  decree  had  been  served  on  all  of  the 
above  persons  who  were  adults,  except  J.  G.  Francis,  and  on  the 
guardian  of  the  infant. 


Meredith. 
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The  cause  now  came  on  upon  further  consideration.  V.-O.  B. 

1871 

Mr.  L.  Field,  for  the  Plaintiffs ^ 

Aston 

We  ask  for  a  sale :  Silver  v.  Udall  (1).    All  the  parties  have  „  ^- 
been  served,  in  accordance  with  Hurry  v.  Hurry  (2),  except 
J.  G.  Francis,  who  is  a  bare  trustee  of  a  power. 

It  should  be  stated,  however,  that  Lord  Bomilly,  in  a  case  of 
Tcall  V.  Watts  (3),  seems  to  have  thought  it  right  that  a  bill 
seeking  a  sale  under  the  Partition  Act  should  contain  a  prayer 
for  partition. 

Mr.  Dunn,  for  the  Defendants,  supported  the  application,  which 
was  not  opposed. 


Sir  James  Baoon^  V.C,  decreed  a  sale  of  the  property  in  the  usual 
form  ;  the  money  to  be  paid  into  Court,  subject  to  further  order. 

Solicitors :  Messrs.  Field,  Boscoe,  Field,  &  Francis,  agents  for 
Messrs.  Stone,  Paget,  &  Billson,  Leicester. 


(1)  Law  Rep,  9  Eq.  227.  (2)  Law  Eep.  10  Eq.  346, 

(3)  Law  Rep.  11  Eq.  213, 
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1871  In  re  BISSELL  BKOTHEBS. 

Feb.  20;     Bankruptcy  Act,  1869,  s.  95,  subs.  3;  s.  125 — Liquidation  by  Arrangement—- 
^  ^'  JSxecutio7i-^ Seizure  arid  Sale — Act  of  Bankruptcy — Bdation  laclu 

The  filing  of  a  Petition  for  liquidation  by  arrangement  is  an  act  of  bankruptcy 
"available  for  adjudication"  within  the  meaning  of  the  95th  section,  sub- 
sect.  3 ;  and  the  title  of  the  trustee  appointed  in  the  liquidation  relates  back 
in  the  same  manner  as  the  title  of  a  trustee  under  a  bankruptcy. 

Therefore,  where  a  Petition  for  liquidation  by  arrangement  had  been  filed 
by  a  debtor  before  seizure  of  his  goods  under  an  execution,  and  notice  of  the 
filing  was  given  to  the  solicitors  of  the  execution  creditor  before  sale,  and  the 
goods  were  afterwards  sold  by  the  sheriff  to  the  solicitors,  who  were  restrained 
by  injunction  from  removing  them 

Held^  that  the  goods  must  be  delivered  up  to  the  trustee  who  had  been 
appointed  in  the  liquidation. 

rr\ 

IHIS  was  an  appeal  from  an  order  of  tlie  Judge  of  the  County 
Court  of  WarwichsMrey  held  at  Birmingham,  whereby  the  Appel- 
lants, Messrs.  Dui(/na7i,  Lewis,  &  Lewis,  were  ordered  to  deliver  up, 
to  the  trustee  appointed  under  a  Petition  for  liquidation  by  arrange- 
ment, certain  household  goods  and  furniture,  the  property  of  one  of 
the  petitioning  debtors,  and  also  to  pay  the  costs  of  the  proceedings 
in  the  Court  below. 

The  facts  were  as  follows :  Bissell  Brothers  were  coal  merchants, 
carrying  on  business  in  partnership  in  Birmingham,  and  were 
indebted  to  Messrs.  Owen  &  Co.,  colliery  proprietors,  for  goods  sup- 
plied by  tlie  latter.  Before  the  4th  of  November,  1870,  Messrs. 
Owen  &  Co.  brought  an  action  for  their  debt.  On  the  4th  of 
November,  1870,  the  debtors  signed  a  Petition  for  liquidation  by 
arrangement  under  the  Banhrujptey  Act  of  1869,  in  Form  106, 
and  on  the  same  day  their  attorney  wrote  and  sent  the  following 
letter  to  the  Appellants,  who  were  the  attorneys  of  Messrs. 
Owen  &  Co. : — 

"  8,  Ann  Street,  Birmingham, 
"Nov.  4,  1870. 
'■'Bissell  and  Another  v.  Owen  and  Others. 
"  Dear  Sirs, — These  Defendants  have  consulted  us  in  reference 
to  their  affairs,  and  under  my  advice  they  haye  signed  their 
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Petition  for  liquidation  by  arrangement,  and  I  shall  file  same  to- 
morrow morning.  I  give  you  this  notice  to  save  your  clients  any 
further  expense  in  going  on  with  their  action. 

Yours  faithfully, 

"  / oseph  JRoivIa  nds. 

"MessrF.  Biiignan,  Lewis,  &  Lewis."^ 

Messrs.  Buignan  &  Co.  made  no  reply  to  this  letter,  and  on  the 
7th  of  November  signed  judgment  in  the  action  for  £47  13s.  6(^., 
the  amount  of  the  debt  and  costs,  and  obtained  a  warrant  of  execu- 
tion, under  which,  on  the  8th  of  November,  the  sheriff's  officer 
took  possession  of  the  goods  in  question.  On  the  same  day  Breath, 
a  clerk  of  the  Appellants,  applied  to  the  sheriff's  officer  to  sell  to 
the  Appellants,  for  their  own  use,  so  much  of  the  goods  seized  as 
would  realise  the  amount  of  the  execution  debt.  A  valuation  and 
inventory  was  accordingly  taken  by  an  auctioneer^  and  certain  of 
the  goods  were  by  him  appropriated  to  the  Appellants  at  the  price 
of  £47  13s.  6a.,  and  Heath  assented  to  the  appropriation,  and  in 
order  to  pay  the  purchase-money  produced  a  cheque,  which  had 
been  drawn  by  his  employers  in  favour  of  the  sheriff's  officer,  the 
amount  having  been  left  blank.  Before  the  cheque  was  filled  up, 
a  question  was  raised  whether  any  rent  was  due  to  the  landlord  of 
the  premises  upon  which  the  execution  had.  been  levied,  and  the 
auctioneer's  clerk  left  the  room  to  make  inquiries  on  this  point,  it 
being  previously  arranged  that,  in  the  event  of  any  rent  being  due, 
the  Appellants  should  buy  so  much  more  of  the  goods  as,  at  the 
price  at  which  they  had  been  valued,  would  make  up  the  amount 
of  such  rent.  Wliile  the  auctioneer's  clerk  was  absent  from  the 
room  for  the  above  purpose,  Thomas  F.  Bissell  arrived,  and  served 
upon  Heath  an  order,  which  had  on  that  day  been  obtained  from 
the  County  Court  Judge,  ordering  the  execution  creditors  to  with- 
draw from  possession.  Bissell  was  informed  that  the  order  came  too 
late,  as  the  sale  had  already  taken  place,  and  shortly  afterwards 
the  auctioneer's  clerk  returned,  having  ascertained  that  no  rent 
was  due.  Upon  this  Heath,  notwithstanding  the  opposition  to  his 
go  doing  which  was  offered  by  Bissell,  filled  up  the  cheque  to  thp 
amount  of  £47  13s.  6d.,  and  handed  it  to  the  auctioneer's  clerk,  and 
obtained  his  receipt  for  it.  The  goods  were  not  removed,  and  in 
obedience  to  the  injunction  the  sheriff's  officer  withdrew,  but,  at 
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the  request  of  Heath,  left  two  of  his  men  in  possession  as  bailiffs 
for  the  Appellants. 

On  the  11th  of  November  an  order  was  made  restraining  the 
Appellants  from  removing  the  goods.  On  the  25th  of  November  the 
first  meeting  of  creditors  was  held,  and  a  resolution  for  liquidation 
by  arrangement  under  the  125th  section  was  passed,  and  a  trustee 
appointed.  On  the  29th  of  November  the  order  appealed  against 
was  made. 

The  following  admission,  signed  by  the  attorneys  on  both  sides, 
was  in  evidence : — 

Re  Bissell  Brothers, 

23rd  Nov.,  1870. 
"  It  is  admitted  that  Mr.  Badham,  the  sheriff's  officer,  informed 
the  clerk  to  Messrs.  Buignan,  Lewis,  &  Lewis,  who  was  sent  over 
by  them  to  purchase  the  goods  in  question,  that  he  was  informed 
that  the  above-named  debtors  had  filed  their  Petition.  This  state- 
ment was  made  by  Mr.  Badham  after  seizing,  but  before  the 
alleged  sale." 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Everitt,  for  the  Appellants  :• — 

Where  seizure  has  been  made  before  any  act  of  bankruptcy  by  the 
debtor,  an  execution  is  good  against  the  trustee,  and  does  not  require 
protection :  Edwards  v.  ScarshrooJc  (1)  ;  Ex  ^arte  Todhunter  (2). 

Here  there  has  been  no  act  of  bankruptcy.  Filing  a  Petition 
for  liquidation  by  arrangement,  at  all  events  when  the  liquidation 
proceeds,  is  not  an  act  of  bankruptcy  :  Monk  v.  Sharp  (3)  ;  Ex  parte 
Harrison  (4).  The  case  of  In  re  Jones,  before  your  Honour  on  the 
25th  of  February,  1870,  did  not  decide  the  point.  The  Petition  in 
that  case  was  ordered  to  be  amended  so  as  to  shew  that  the  liquida- 
tion was  not  proceeded  with,  but  that  a  bankruptcy  was  resolved 
upon.  The  Petition  is  not  made  an  act  of  bankruptcy  by  any  express 
provisions  of  the  statute ;  and  although  a  Petition  in  Form  106 
contains  a  statement  by  the  debtor  of  his  inability  to  pay  his 
debts,  that  does  not  constitute  an  act  of  bankruptcy  within  the 
meaning  of  sect.  6,  sub-sect.  4,  of  the  Act  of  1869,  being  filed  alio 
intuitu,  and  not  "  in  the  prescribed  manner."  Sect.  184  of  the 
Bankruptcy  Act  of  1849  is  not  repeated  in  the  new  Act,  and  in  the 


(1)  3  B.  &  S.  280. 

(2)  Law  Rep.  10  Eq.  425. 


(3)  2  H.  &  N.  540. 

(4)  26  L.  J.  (Bkcy.)  30. 
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absence  of  express  enactment  to  the  contrary,  the  execution  would 
be  good  even  if  there  had  been  no  valid  sale :  Mojiand  v.  Fellatt  (1) ; 
Parsons  v.  Lloyd  (2);  Edwards  v.  Scarshrooh  (S).  If  the  184th 
section  of  the  Act  of  1849  were  still  in  force,  it  would  not  affect 
us,  because  the  execution  was  completed  by  seizure  and  sale  before 
the  appointment  of  the  trustee,  which  is  equivalent  to  the  filing 
of  a  Petition  for  adjudication  in  bankruptcy.  The  order  of  the 
8th  of  November  was  too  late.  If  the  filling  of  a  Petition  for 
liquidation  by  arrangement  is  an  act  of  bankruptcy,  and  we  need 
the  protection  of  the  95th  section,  sub-sect.  3,  we  are  entitled  to  it, 
because  the  filing  of  the  Petition  cannot  be  said  to  be  an  act  of 
bankruptcy  "  available  for  adjudication  "  within  the  meaning  of  the 
95th  section  (4)  ;  the  express  object  of  the  Petition  being  to  avoid 
bankruptcy,  which,  if  the  liquidation  proceeds,  cannot  ensue,  and 
the  appointment  of  the  trustee,  and  not  the  filing  of  the  Petition, 
being,  by  sect.  125,  sub-sect.  7,  made  equivalent  to  the  presentation 
of  a  Petition  for,  or  the  order  of  adjudication  in  bankruptcy,  and 
the  execution  in  this  case  was  completed  by  seizure  and  sale  before 
the  appointment  of  the  trustee.  And,  moreover,  the  letter  of  the 
4th  of  November,  informing  us  that  the  Petition  had  been  signed, 
was  no  notice  of  the  filing :  Conway  v.  Nail  (5) ;  and  we  had  no 
sufficient  notice  before  seizure  and  sale. 

The  argument  on  the  other  side  must  be  that  the  liquidation  in 
all  cases  commences  with  the  Petition,  which  is  contrary  to  the 
125  th  section  of  the  Act,  sub-sect.  4,  which  expressly  provides 
that  "  the  liquidation  by  arrangement  shall  he  deemed  to  have 
commenced  as  from  the  date  of  the  appointment  of  the  trustee." 


(1)  8  B.  &  C.  722. 

(2)  Law  Eep.  1  Ex.  307,  n. 

(3)  3  B.  &  S.  280. 

(4)  Sect.  95  and  sub-sect.  3  are  as 
follows :  "  Subject  and  without  pre- 
judice to  the  provisions  of  this  Act, 
relating  to  the  proceeds  of  the  sale  and 
seizure  of  the  goods  of  a  trader,  and  to 
the  provisions  of  this  Act  avoiding  cer- 
tain settlements,  and  avoiding,  on  the 
ground  of  their  constituting  fraudulent 
preferences, certain  conveyances,  charges, 
payments,  and  judicial  proceedings,  the 
following  transactions  by  and  in  relation 
to  the  property  of  a  bankrupt,  shall  be 


valid  notwithstanding  any  prior  act  of 
bankruptcy." 

Sub-sect.  3.  Any  execution  or  attach- 
ment against  the  goods  of  any  bankrupt 
executed  in  good  faith  by  seizure  and 
sale  before  the  date  of  the  order  of  adju- 
dication, if  the  person  on  whose  account 
such  execution  or  attachment  was  issued 
had  not  at  the  time  of  the  same  being 
executed,  by  seizure  and  sale,  notice  of 
any  act  of  bankruptcy  committed  by 
the  bankrupt,  and  available  against 
him  for  adjudication." 

(5)  1  C.  B.  643. 
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Mr.  Reed,  for  the  trustee  : — 

Edwards  v.  Scarsbrooh  (1)  is  inconsistent  with  Ex  parte  Veness  (2) 
and  Ex  parte  Todhunter  (3),  and  only  decided  that,  in  order  to 
bring  a  case  within  the  protection  clause,  the  notice  referred  to  in 
that  clause  raust  be  notice  of  an  act  of  bankruptcy  committed 
before  seizure. 

The  filing  a  Petition  for  liquidation  has  been  decided  by  your 
Honour  to  be  an  act  of  bankruptcy:  In  re  Jones  ;  and  it  is 
clearly  so  by  the  express  provision  of  the  Act  of  1869,  sect.  6, 
sub-sect.  4,  when  it  is  in  Form  106,  and  contains  a  declaration  of 
insolvency.  The  title  of  the  trustee  in  a  liquidation  relates  back 
to  the  filing  of  the  Petition :  Ex  parte  Todhunter.  If  the  con- 
tention on  the  other  side  could  be  supported,  if  a  debtor  file  a 
Petition  to-day  and  fix  a  meeting  of  creditors  some  weeks  hence, 
any  creditor  for  less  than  £50  may  put  in  an  execution  in  the 
interval. 

The  Petition  was  filed  before  seizure,  and  the  Appellants  had 
full  notice  of  it.  If  the  letter  of  the  4th  of  November  was  not 
sufiScient,  the  admitted  notice  to  their  clerk  on  the  8th  of  Novem- 
ber, before  the  alleged  sale,  certainly  was :  Pike  v.  Stephens  (4)  ; 
Spratt  V.  Hothouse  (5) ;  Bamsey  v.  Eaton  (6) ;  Hope  v.  Meeh  (7) ; 
Udal  V.  Walton  (8) ;  Bird  v.  Bass  (9)  ;  and  therefore  the  execution 
will  not  be  protected. 

Mr.  Be  Gex,  in  reply. 


March  6.  Sir  James  Bacon,  C.J.,  after  stating  the  facts  and 
dates,  continued : — 

In  support  of  the  appeal  it  has  been  argued  that  the  filing  of  a 
Petition  by  a  debtor  is  not  an  act  of  bankruptcy,  that  it  is  not 
declared  to  be  so  by  any  express  terms  in  the  statute,  and  that  the 
object  and  purpose  of  the  Petition  is  to  avoid  bankruptcy ;  since, 
if  the  liquidation  by  arrangement  proceeds,  bankruptcy  cannot 
ensue,  and  that  for  this  reason  the  filing  the  Petition  ought  not 

(1)  3  B.  &  S.  280.  (5)  4  Bing.  173. 

(2)  Law  Eep.  10  Eq.  419.  (6)  10  M.  &  W.  22. 

(3)  Ibid.  425.  (7)  25  L.  J.  (Ex.)  IL 

(4)  17  L.  J.  (Q.B.)  282.  (8)  14  M.  &  W.  254. 

(9)  6  Man.  &  G,  143. 
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to  be  held  to  be  an  act  of  bankruptcy  available  for  adjudication,  C.  J.  B. 
because  in  that  case  no  adjudication  can  ever  take  place.  1871 

Besides  this,  it  was  insisted  that,  even  if  the  fding  the  Petition  Ex^rte 
was  an  act  of  bankruptcy,  the  Appellants  had  no  notice  of  it,  i^uignan. 
for  that  the  letter  of  the  4th  of  November  only  announced  an  Bissell 
intention  of  filing  the  Petition ;  and  it  was  contended  that,  before  ^^^^msRs. 
notice  reached  the  Appellants  that  the  Petition  had  been  filed,  the 
execution  was  completed  by  seizure  and  sale,  and  was  therefore 
protected  by  the  very  terms  of  the  95th  section. 

IS[ow,  in  considering  the  question  thus  raised,  it  becomes  neces- 
sary to  have  regard  to  the  statute  now  in  force,  and  to  the  rules 
which  have  been  made  for  carrying  it  into  effect ;  which  rules  are 
declared,  by  the  78th  section,  to  be  within  the  powers  conferred  by 
the  Act,  and  to  be  of  the  same  force  as  if  they  were  enacted  by 
the  body  of  the  Act. 

The  law  in  bankruptcy  has  been  from  its  origin  the  creature  of 
legislative  enactment,  and  it  still  is  of  that  character,  although 
there  is  now  but  one  statute  by  which  the  law  is  declared.  By  the 
BankTU])tey  Act,  1869,  and  the  Eepealing  Statute,  cap.  83,  all  the 
pre-existing  statutes  were  repealed,  and  a  new  law  of  bankruptcy 
was  established.  I  say  a  new  law,  because,  although  many  of  the 
principles  of  the  former  law  are  incorporated  in  the  present  statute, 
a  principle  wholly  new  was  at  the  same  time  introduced,  and  its 
most  prominent  features,  as  well  in  the  enactments  as  in  the  provi- 
sions, which  are  embodied  in  it  by  means  of  the  rules,  are  to  hand 
over  to  the  creditors  of  insolvents,  generally,  an  absolute  power  of 
determining  the  manner  in  which  and  the  terms  upon  which  the 
assets  of  a  debtor  who  is  found  to  be  bankrupt,  whether  in  con- 
sequence of  a  hostile  proceeding  originated  by  his  creditors,  or  by 
his  own  confession,  shall  be  administered  and  distributed. 

In  construing  and  carrying  into  practical  execution  the  pro- 
visions of  the  existing  law,  the  principle  I  have  adverted  to  is 
to  be  kept  in  view,  as  the  only  safe  guide.  The  object  of  the 
statute  is  in  this  respect  single,  namely,  the  securing  and  adminis- 
tering for  the  benefit  of  all  the  creditors  all  the  property  of  which, 
when  the  proceedings  authorized  by  the  statute  commence,  the 
debtor  is  possessed.  The  provisions  of  the  statute  are  various,  but 
each  and  all  of  th^m  are  governed  by  the  principle  I  have  men- 
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tioned.  "  Thus,  in  the  earlier  clauses  of  the  statute,  the  subject  of 
bankruptcy,  pure  and  simple,  is  alone  spoken  of  in  terms,  with  very 
ample  powers  over  the  realisation  and  distribution  of  the  debtor's 
property;  but  other  parts  of  the  statute,  especially  the  125th  and 
126th  sections,  enable  the  creditors  to  decide  whether  the  distribu- 
tion shall  be  made  upon  terms  to  which  a  majority  of  creditors 
shall  agree,  with  or  without  actual  bankruptcy,  or  by  means  of  a 
composition.  Nevertheless,  in  each  of  the  cases,  except  the  last, 
the  plain  purport  and  effect  of  the  statute  is  to  transfer  the  whole 
property  of  the  debtor  to  the  creditors,  for  the  purpose  of  equal 
distribution  among  them,  and  to  leave  in  the  debtor  neither  right 
nor  power  in  or  over  that  which,  before  his  inability  to  pay  his 
debts  was  declared,  was  his.  Although  it  was  thought  proper  to 
enact  the  law  relating  to  simple  bankruptcy  in  separate  clauses, 
yet  the  provisions  as  to  liquidation  by  arrangement  are,  by  refer- 
ence and  by  implication  strong  and  clear,  so  united  with  those 
clauses  as  to  make  one  entire,  complete,  and  harmonious  law  upon 
the  subjects  which  the  statute  comprehends. 

To  read  the  statute  in  any  other  sense  would,  in  my  judgment, 
lead  to  mere  confusion,  would  perpetuate  the  manifold  evils  which 
have  been  found  to  arise  from  the  decisions  which  have  been  pro- 
nounced upon  various  clauses  of  the  former  statutes,  not  always 
reconcileable  with  each  other,  still  less  with  what  was  obviously 
the  intention  of  the  Legislature — an  intention  sometimes  disap- 
pointed by  the  construction  put  upon  the  words  in  which  it  was 
expressed.  It  was  (as  I  think  cannot  be  questioned)  to  avoid  the 
recurrence  of  these  evils,  as  well  as  to  accomplish  the  new  object 
of  the  Legislature,  that  all  the  former  statutes  in  bankruptcy  were 
repealed,  and  the  present  Act  was  adopted,  as  containing  the  whole 
and  entire  statutory  law  in  bankruptcy,  including  in  that  word  the 
several  modes  by  which  the  property  of  an  insolvent  debtor  is  to 
be  dealt  with  by  his  creditors  for  their  common  benefit. 

With  this  view,  and  for  this  purpose,  the  12th  section  of  the  Act 
provides  that  no  creditor  who  has  a  debt  proveable  in  bankruptcy 
shall  have  any  remedy  against  the  property  or  person  of  the  bank- 
rupt in  respect  of  such  debt,  except  in  the  manner  directed  by  the 
Act.  The  Court  may,  at  any  time  after  the  presentation  of  a 
bankrupt  petition,  restrain  further  proceedings  in  any  action,  suit, 
execution,  or  other  legal  process  against  the  debtor  in  respect  of 


VOL.  XI.] 


EQUITY  CASES. 


611 


any  debt  proveable  in  bankruptcy,  and  may  appoint  a  receiver. 
The  property  of  a  bankrupt  divisible  among  his  creditors  is  defined 
to  be  (sect.  15,  sub-sect.  3)  all  such  property  as  may  belong  to  or 
be  vested  in  the  bankrupt  at  the  commencement  of  the  bank- 
ruptcy." By  sect.  11,  the  doctrine  of  relation,  which  has  given  rise 
formerly  to  much  doubt,  and  to  litigation  which  was  not  always 
satisfactory  in  its  results,  nor  consistent  with  the  pervading  prin- 
ciple of  the  law  in  bankruptcy,  is  put  upon  a  plain  and  intelligible 
footing,  and  is  to  commence  at  the  time  of  the  act  of  bankruptcy 
being  completed  on  which  the  order  is  made  adjudging  the  debtor 
to  be  bankrupt.  And  by  the  92nd  section,  for  the  first  time, 
fraudulent  preferences  are  made  the  subject  of  express  enactment. 
The  95th  section,  to  which  frequent  reference  has  been  made 
during  the  discussion,  enacts : — [His  Lordship  here  read  the  95th 
section  and  its  3rd  sub-section.] 

The  subject  of  bankruptcy  simple  being  dealt  with  by  the  first 
five  divisions  of  the  statute,  the  6th  part  deals  with  liquidation  by 
arrangement,  and  the  5th  sub-section  of  sect.  125  provides : — [His 
Lordship  read  sub-sects.  5,  7,  11,  and  12  of  the  125th  section.] 

The  modifications  mentioned  in  sub-sect.  7  are  particularly  ex- 
pressed in  sub-sect.  9,  and  relate  to  the  audit  of  accounts,  the  close 
of  the  liquidation,  the  discharge  of  the  debtor,  and  the  release  of  the 
trustee — over  which  subjects  the  creditors  have  absolute  power ;  but 
with  these  exceptions  (which  have  no  relation  to  the  present  case), 
as  I  read  and  understand  the  Act,  the  several  statutory  provisions 
I  have  before  mentioned  apply  in  their  full  force  to  liquidation  by 
arrangement,  in  like  manner,  and  to  the  same  extent,  as  they  do  to 
cases  of  plain  bankruptcy ;  and  this  view  appears  to  me  to  be  fully 
confirmed  by  the  rules  which  have  been  made  on  this  subject,  and 
which  are  of  the  same  force  as  positive  enactments.  Thus,  Eule  252 
directs,  that  the  proceedings  shall  be  instituted  by  the  debtor  by 
petition  and  affidavit  in  the  Form  106  in  the  schedule,  whereby  the 
debtor  petitioning  for  liquidation  by  arrangement  alleges  "  that  he 
is  unable  to  pay  his  debts."  By  the  form  of  the  declaration,  which 
by  sect.  6,  sub-sect.  4,  is  declared  to  be  an  act  of  bankruptcy,  in  like 
manner  the  debtor  says,  "I  admit  I  am  unable  to  pay  my  debts;" 
and  seeing  that  power  is  given  to  the  Court  to  adjudge  a  petitioning 
debtor  bankrupt  for  any  sufficient  cause,  I  hold  it  to  be  unquestion- 
able, that  from  the  moment  at  which  a  debtor  files  a  Petition  in 
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the  Form  106,  lie  has  done  an  act  which,  in  the  words  of  the  95th 
section,  is  available  against  him  for  adjudication,  and  by  which  act 
alone  the  Court  can  find  the  foundation  for  an  order  adjudging  him 
bankrupt.  The  Court  must  be  the  same  as  that  to  which  a  Bank- 
ruptcy Petition  would  be  presented  (Rule  253).  The  like  power  is 
given  to  the  Court,  at  any  time  after  the  presentation  of  a  Petition, 
to  grant  injunctions  against  actions  or  executions,  or  to  appoint 
a  receiver,  as  in  Bankruptcy  (Rule  260).  The  Court  may  adju- 
dicate the  Petitioner  bankrupt  either  with  a  stay  of  proceedings  or 
absolutely  (Rules  266,  267).  Debts  which  would  be  proveable  in 
bankruptcy  at  the  institution  of  the  proceedings  may  be  proved,  and 
proofs  are  to  be  made  in  like  manner  in  every  respect  as  in  bank- 
ruptcy (Rules  271,  272).  Every  creditor  in  respect  of  a  proveable 
debt  shall,  in  the  event  of  a  liquidation  being  resolved  upon,  be 
restrained  from  commencing,  continuing,  or  enforcing  any  pro- 
ceedings whatsoever  against  the  debtor  or  his  property,  unless  the 
Court  shall  be  of  opinion  that  the  estate  would  yield  a  larger  divi- 
dend if  administered  in  bankruptcy  (Rule  289),  and  provision  is 
made  for  the  occurrence  of  bankruptcy  during  the  continuance  of  a 
liquidation  by  arrangement  (Rule  290).  In  these  and  all  the  other 
regulations  which  are  established,  the  possibility  of  actual  bank- 
ruptcy being  adopted  instead  of  liquidation  by  arrangement  is  kept 
in  view,  and  yet  the  power  of  adjudication  as  bankrupt  exists  only 
by  means  of  the  petition  in  the  form  prescribed,  containing  an 
admission  of  the  debtor's  insolvency.  The  conclusion  therefore 
seems  to  me  to  be  irresistible  that  the  filing  of  the  Petition  is  an  act 
of  bankruptcy.  And  this  mode  of  considering  and  construing  the 
statute  brings  all  its  provisions  into  congruity  and  harmony,  while 
to  read  it  otherwise  would  be  to  lose  sight  of  the  true  object  of  the 
Legislature,  and  to  disperse  and  confuse  provisions  which  are  meant 
to  form  an  entire  concordance.  The  statute  directs  that  the  debtor's 
property  shall  be  distributed  as  in  bankruptcy,  and  although  that 
property  does  not  vest  in  the  trustee  until  his  appointment,  the 
trustee's  title,  when  appointed,  relates  back  to  the  act  by  which  the 
debtor  may  be  adjudicated  bankrupt,  and  all  interim  proceedings 
which  would  be  void  against  a  trustee  in  bankruptcy  are  equally  void 
against  a  trustee  in  liquidation.  To  decide  otherwise  would  be  to 
leave  the  estate  distributable  at  the  mercy  of  the  debtor,  who  might 
be  inclined,  even  after  his  petition  had  been  filed,  to  favour  certain 
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of  his  creditors,  and  of  creditors  wlio  by  tlieir  diligence  or  ingenuity 
might  secure  a  preference  which  it  is  the  purpose  of  the  law  to 
discountenance  and  prevent ;  and  although  by  injunction,  and  the 
appointment  of  a  receiver,  these  consequences  might  be  prevented, 
yet  in  all  tliose  cases  in  which  the  debtor  does  not  care  to  invoke 
the  power  of  the  Court  in  this  respect,  and  where  creditors  are  not 
aware  of  the  impending  danger,  the  estate  which  is  the  common 
property  of  all  might  fall  to  the  share  of  a  few  or  only  one  of  the 
creditors. 

Then  was  notice  of  that  filing  of  the  Petition,  which  I  hold  to  be 
an  act  of  bankruptcy,  conveyed  to  the  execution  creditors  or  to  their 
solicitors,  Messrs.  Buignan  &  Lewis,  who  say  they  constituted  them- 
selves purchasers  of  part  of  the  debtor's  estate?  The  first  intimation 
given  to  them  was  by  the  letter  of  the  4th  of  November,  which 
apprises  them,  not  generally  that  an  act  of  bankruptcy  had  been 
committed,  but  that  a  Petition  had  been  signed  by  the  debtor 
which  might  be  iiled  by  any  creditor,  and  which  when  filed  would 
constitute  an  act  available  for  adjudication,  and  that  it  was  intended 
to  file  that  Petition  on  the  morrow.  If  it  had  stopped  there  it 
might  not  have  been — I  do  not  say  that  it  would  not  have  been — 
sufficient ; ,  but  at  least  it  was  sufficient  to  put  them  upon  inquiry. 
It  seems,  however,  to  have  had  a  directly  contrary  effect ;  I  must 
take  it  that  they  did  not  inquire,  and  I  think  I  ought  to  assume 
that  they  purposely  abstained  from  inquiring,  whether  a  Petition 
had  been  filed. 

They  issued  their  execution  probably  as  soon  as  the  writ  could  be 
procured,  and  on  the  8th  of  November  they  sent  a  clerk,  their 
appointed  agent  in  the  matter,  with  full  power  to  buy  of  the  sheriff 
and  to  pay  him  with  a  cheque,  blank  when  it  was  signed  by  them, 
but  which  their  agent  was  authorised  to  fill  up.  What  then  took 
place  I  have  stated  from  the  evidence  and  the  admission,  and  upon 
the  facts  I  take  it  to  be  quite  clear,  that  whether  the  notice  of  the 
4th  of  November  was  sufficient  or  not,  they  had,  through  Mr.  Eeatli, 
their  duly  constituted  agent  in  the  matter  referred  to,  on  the  8th  of 
November,  and  before  their  execution  was  executed  by  seizure  and 
sale,  sufficient  and  full  notice  that  a  Petition  for  liquidation  had 
been  filed  by  the  debtor  before  the  execution  was  issued,  and  there- 
fore that  an  act  had  been  done  by  him  which  was  available  for 
adjudication  in  bankruptcy  against  him.     If  adjudication  had 
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C.  J.  B.     ensued,  as  it  might  have  done,  the  title  of  the  trustee  would  have 
1871      had  relation  to  the  time  at  which  the  Petition  was  filed,  that  being 

Exparte         ^^^J      ^P^^  which  the  adjudication  could  have  been  founded. 

DuiGNAN.    That  no  adjudication  was  in  fact  pronounced  can  make  no  difference, 
BissELL     unless  the  provision  which  the  Legislature  has  made  for  the  equal 

Bbothees.  distribution  of  a  debtor's  estate  among  his  creditors,  having 
proveable  debts,  shall  be  disregarded,  and  unless  it  shall  be  held 
that  some  creditors  may  acquire  rights  in  preference  to  the  others 
by  any  proceeding  which  can  be  taken  after  the  completion  of  the 
act  of  bankruptcy. 

It  is  not  necessary  to  inquire  into  the  degree  of  "  good  faith  "  in 
which  the  execution  in  question  was  levied,  after  the  letter  of  the 
4th  of  November,  although,  if  that  were  the  only  or  the  principal 
point  in  the  case,  I  am  not  inclined  to  think  that  I  should  consider 
it  unimportant.  What  I  place  my  judgment  upon  is  this — that 
the  filing  of  the  Petition  for  liquidation  on  the  5th  of  November  was 
an  act  of  bankruptcy  available  for  adjudication,  and  that  the 
execution  was  not  executed  by  seizure  and  sale  until  after  Messrs. 
JDuignan  &  Lewis,  who  say  they  purchased  the  debtor's  goods  of  the 
sheriff,  had  notice  of  such  act  of  bankruptcy,  and  that  the  very 
goods  which  they  purported  to  buy  were  by  law  distributable  among 
the  creditors.  I  am  of  opinion,  therefore,  that  the  order  appealed 
against  was  right,  and  that  the  appeal  should  be  dismissed  with 

costs.  X.  , 

Several  cases  have  been  cited  in  the  argument,  which  were 
decided  under  the  statutes  formerly  in  force.  To  those  cases  I 
have  not  thought  it  necessary  to  refer  particularly — not,  as  I  would 
have  it  observed,  because  I  am  not  fully  sensible  of  the  respect 
*  which  is  due  to  those  decisions,  but  because  they  are  all  founded 
upon  the  express  enactments  of  the  statutes  now  repealed,  which 
were  different  in  their  spirit,  and  in  some  respects  in  their  terms, 
from  that  which  now  constitutes  the  law  in  bankruptcy,  and 
because  I  have  felt  it  to  be  my  duty  to  decide  the  case  before  me 
solely  upon  the  provisions  of  the  statute  of  1869. 

Solicitor  for  the  Appellants  :  Mr.  C.  G,  Bushworih,  agent  for 
Messrs.  Duignan  <&  Co.,  Birmingham. 

Solicitor  for  the  Kespondent:  Mr.  J,  M,  Green,  agent  for  Mr.  /. 
BowlandSf  Birmingham. 
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Ex  :parte  BIEMINGHAM  AND  STAFFOEDSHIRE  GAS 
LIGHT  COMPANY. 
In  re  FANSHAW  &  YOESTON. 

Btmhri(:ptcy  Act,  1869,  ss.  13  (1),  34  (2)— Gen.  Rules  of  Jan.,  1870,  Bule  260  (3) 
— Distress  for  Bent — Execution  or  other  legal  Process." 

Distress  for  rent  is  not  "  an  execution  or  legal  process  "  within  the  meaning 
of  those  terms  in  sect.  13  of  the  Bankruptcy  Act  of  1869,  and  Rule  260  of 
the  Gen.  Rules  of  Jan.,  1870 ;  therefore  where  a  gas  company  who,  b}'  an 
express  section  in  their  special  Act,  were  authorized  to  recover  rent  and 
charges  due  to  them  for  gas  "by  the  same  means  as  landlords  may  recover 
rent  in  arrear,"  after  notice  of  the  filing  of  a  petition  for  liquidation  by 
arrangement,  distrained  upon  the  goods  of  the  petitioning  debtors  for  a  sum 
due  for  gas  supplied,  and  the  County  Court  Judge  granted  an  injunction 
under  the  Bankruptcy  Act,  1869,  restraining  further  proceedings  in  the 
distress :— ' 

Held,  that  the  injunction  had  been  improperly  granted,  and  that  the  distress 
was  good  against  the  trustee  under  the  liquidation. 

The  appeal  in  this  case  was  from  an  order  of  the  Judge  of  the 
County  Court  of  Worcestershire,  held  at  Dudley,  by  which  the 


C.  J.  B. 

1871 
March  28. 


(1)  Sect.  13  provides  that  "  The 
Court  may  at  any  time  after  the  pre- 
sentation of  a  bankruptcy  petition 
against  the  debtor  restrain  further  pro- 
ceedings in  any  action,  suit,  execution, 
or  other  legal  process  against  the  debtor 
in  respect  of  any  debt  provable  in 
bankruptcy,  or  it  may  allow  such 
proceedings,  whether  in  progress  at  the 
commencement  of  the  bankruptcy,  or 
commenced  during  its  continuance,  to 
proceed  upon  such  terms  as  the  Court 
may  think  just." 

(2)  Section  34  is  as  follows :  «  The 
landlord  or  other  person  to  whom  any 
rent  is  due  from  the  bankrupt  may,  at 
any  time,  either  before  or  after  the  com- 
mencement of  the  bankruptcy,  distrain 
upon  the  goods  or  effects  of  the  bank- 
rupt for  the  rent  due  to  him  from  the 
bankrupt,  with  this  limitation,  that  if 
such  distress  for  rent  be  levied  after  the 


commencement  of  the  bankruptcy,  it 
shall  be  available  only  for  one  year's 
rent,  accrued  due  prior  to  the  date  of 
the  order  of  adjudication ;  but  the  land- 
lord or  other  person  to  whom  the  rent 
may  be  due  from  the  bankrupt  may 
prove  under  the  bankruptcy  for  the 
overplus  due  for  which  the  distress 
may  not  have  been  available." 

(3)  Rule  260  contains  the  following : 
*'  The  Court  may,  at  any  time  after  the 
presentation  of  a  petition,  restrain  fur- 
ther proceedings  in  any  action,  suit, 
execution,  bankruptcy  petition,  or  other 
legal  process  against  the  debtor  or  his 
estate,  in  respect  of  any  debt  proveable ; 
or  it  may  allow  such  proceedings,  whether 
in  progress  at  the  filing  of  the  petition, 
or  subsequently  commenced,  to  proceed 
upon  such  terms  as  the  Court  may 
think  just." 
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C.  J.  B.     Appellant  company  were  restrained  from  taking  further  proceed- 
1871       ings  in  a  distress  which  had  been  levied  by  them  upon  the  joint 
Ex  parte    property  of  Messrs.  FansJiaw  &  Norton. 
^nd^Staf-"^     The  Birmingham  and  Staffordshire  Gas  Light  Com^amj  was  in- 
FOEDSHiEE    corporatcd  by  Act  of  Parliament,  and  by  their  principal  Act 
Company.    (8  &  9  Yict.  c.  66,  s.  155)  it  is  provided,  that  if  any  person 
In  T6      supplied  with  gas  by  the  company  shall  neglect  to  pay  any  rent 
YoRSTON.    or  charge  due  to  the  company  for  the  same,  "  the  company  may 
~"       recover  the  rent  or  charge  due  from  such  person,  if  less  than  £20, 
together  with  the  expenses  (if  any)  that  shall  have  been  incurred 
in  cutting  off  the  gas,  and  costs  of  recovering  the  same,  by  the 
same  means  as  landlords  are  by  law  empowered  to  recover  rent  in 
arrear,  or  if  the  rent  or  charge  so  due  shall  amount  to  £20  or 
upwards  it  shall  be  lawful  for  the  company  to  recover  the  same 
(together  with  the  expenses  of  cutting  off  the  gas),  either  in 
manner  aforesaid,  or  by  action  of  debt  or  on  the  case  in  any  of  the 
Superior  Courts."    The  158th  and  159th  sections  of  the  Act  ex- 
pressly authorize  the  company  to  levy  by  distress  penalties  imposed 
by  the  Act  for  wilful  and  accidental  damage  to  their  property. 

The  187th  section  enacts,  that  "  where  in  this  Act  any  sum  of 
money,  whether  in  the  nature  of  penalty  or  otherwise,  is  directed 
to  be  levied  by  distress,  such  sum  of  money  shall  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  person  liable  to 
pay  the  same." 

Fanshaw  dt  Norton,  who  carried  on  business  as  ironmasters,  in 
partnership,  in  Staffordshire,  were  indebted  to  the  company  for 
gas  supplied,  and  on  the  13th  of  December,  1870,  filed  a  petition 
for  liquidation  by  arrangement.  On  the  same  day  notice  of  the 
filing  of  the  petition  was  served  upon  the  company.  On  the 
15th  of  December  the  company,  under  the  155th  section  of  their 
principal  Act,  issued  warrants  authorizing  their  bailiffs  to  dis- 
train on  the  goods  of  the  petitioning  debtors  for  the  sum  of 
£16  17s.  9d.,  the  amount  of  the  debt  due  to  the  company ;  and 
on  the  same  day  goods  of  the  debtors  of  sufficient  value  to  cover 
the  debt  and  expenses  were  seized.  On  the  17th  day  of  December 
a  receiver  was  appointed,  and  an  interim  order  restraining  the  com- 
pany from  taking  further  proceedings  upon  the  distress  warrants  was 
obtained  and  served  upon  the  company.    On  the  17th  of  January, 
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1871,  tlie  creditors  having  resolved  upon  a  liquidation  by  arrange-     0.  J.  B. 
ment,  the  receiver  was  appointed  trustee;  and  on  the  19th  of  1871 
January,  ISTl,  the  Court,  after  hearing  both  parties,  made  the  ^^^^g 
injunction  perpetuaL    Against  this  order  the  company  appealed.  Bikmingham 


AND  feTAF- 

FORDSHIKE 


Mr.  De  Gex,  Q.C,  and  Mr.  Bardswell,  for  the  Appellants : —        Gas  Light 

Company. 

Your  Lordship  has  recently  decided,  in  the  case  of  In  V6  JBissBll  (1), 
that  the  filing  a  petition  for  liquidation  by  arrangement  is  an  act  "^^yoEtTON^^ 

of  bankruptcy,  therefore  we  do  not  argue  that  point ;  but  admitting   

the  petition  to  be  an  act  of  bankruptcy,  this  distress  is  good  against 
the  trustee,  because,  under  the  express  terms  of  sect.  155  of  their 
Act,  the  company,  for  the  purpose  of  obtaining  payment  of  rent  or 
charges  due  to  them  for  gas,  may  exercise  all  the  rights  which  a 
landlord  has  for  the  recovery  of  rent ;  and  under  the  34th  section 
of  the  BanJcru]otcy  Ad,  1869  (subject  to  the  limitation  therein 
contained),  a  landlord  may  at  any  time,  either  before  or  after  the 
commencement  of  the  bankruptcy,  distrain  upon  the  goods  of  the 
bankrupt  for  the  rent  due  from  him. 

The  Court  below  had  no  jurisdiction  to  make  the  order  appealed 
against.  The  injunction  was  granted  under  sect.  13  of  the  Banh- 
Tujptcy  Act,  1869,  or  under  Eule  260  of  the  Gen.  Kules  of  Jan., 
1870,  but  a  distress  is  not  an  "  execution  or  legal  process  :"  Kerr's 
BlacJcstone  (2) ;  Blachamores  Case  (3)  ;  Bex  v.  Crisp  (4).  It  was 
never  considered  to  be  included  in  the  terms  "  execution,  seques- 
tration, or  process,"  used  in  the  198th  section  of  the  Bankruptcy 
Act,  1861 :  Williams  v.  Cadhury  (5). 

The  Chief  Judge  inquired  during  what  period  the  gas  in 
respect  of  which  the  debt  was  due  had  been  supplied,  and  being 
informed  by  the  Eespondents'  counsel  that  there  was  no  evidence 
on  the  point,  said  it  must  be  presumed  that  the  debt  accrued  within 
the  time  limited  by  the  34th  section  of  the  Act  of  1869  in  cases  in 
which  distress  is  levied  after  the  commencement  of  the  bankruptcy. 

Mr.  Bagley,  for  the  trustee  : — 

Sect.  155  of  the  gas  company's  Act  gives  them  the  same 

(1)  Avte,  p.  604.  (3)  Co.  Kep.  8,  156  a. 

(2)  Vol.  iii.  pp.  2,  5.  (4)  1  B.  &  A.  282. 

(5)  Law  Rep.  2  C.  P.  453. 
YoL.  XI.  Z  A  2 
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0.  J.  B.     "  means,"  but  not  the  same  rights,  as  landlords  have  for  the  re- 

1871       covery  of  rent.   And  this  is  clear  from  the  187th  section  of  the  local 

Ex  parte  which  provides  that  the  distress  shall  be  levied  upon  the  goods 

■^AND™r.''  "  person  liable  to  pay  "  the  debt ;  whereas  a  landlord  may 

FORDSHiRE   distraiu  upon  all  goods  found  upon  the  premises,  irrespective  of 

CoMPAKY.    ownership.    The  187th  section  applies  to  this  distress ;  and  the 

In  re      goods  in  question  were  not,  when  they  were  seized,  and  are  not 
Fanshaw  and  ' 
YoRSTON.    now,  the  property  of  the  person  liable  to  pay  the  debt,  but  of  the 

creditors  generally,  and  vested  in  the  trustee  at  the  time  of  his 
appointment,  and  his  title  related  back  to  the  filing  of  the  Peti- 
tion; and  therefore  the  Appellants  had  no  power  to  levy  the 
distress. 

Mr.  Be  Gex,  in  reply : — 

The  187th  section  of  the  gas  company's  Act  applies  only  to 
distresses  directed  to  be  levied  under  sects.  158  and  159,  and 
does  not  in  any  way  limit  the  company's  rights  under  the  155th 
section. 

SiK  James  Bacon,  C.J. : — ■ 

The  155th  section  of  the  principal  Act,  under  which  the  Appel- 
lant company  is  constituted,  gives  to  the  company  all  the  means 
— and  by  this  it  was  clearly  intended  to  give  them  also  all  the 
rights — which  landlords  have  for  the  recovery  of  rent  in  arrear. 
Among  these  rights  is  included  the  power  to  distrain,  subject  to 
the  limitation  contained  in  the  34th  section  of  the  Bankruptcy  Act, 
1869.  I  think  it  quite  plain  that  a  distress  for  rent  cannot  be  con- 
sidered to  be  included  in  the  expression  "legal  process,"  inasmuch 
as  no  legal  process  whatever  is  necessary ;  and  the  landlord  may,  if 
he  thinks  proper,  distrain  with  his  own  hands.  As  little  can  it  be 
called  an  execution,  for  an  execution  is  the  result  of  a  judgment 
which  has  been  recovered  in  some  Court  of  Law,  but  to  a  distress 
no  legal  proceedings  whatever  are  necessary.  The  right  of  land- 
lords to  distrain  after  the  presentation  by  the  debtor  of  a  petition 
for  liquidation  by  arrangement  is  clear,  from  the  express  provisions 
of  the  34th  section  of  the  BanTcruptcy  Act,  1869 ;  and  in  this 
case  the  company  had  a  similar  right,  of  which  it  would  be  most 
unreasonable  to  deprive  them.    I  am  of  opinion,  therefore,  that 
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the  Appellants  are  entitled  to  retain  the  goods  distrained ;  and  the  C.  J.  B. 

injunction  must  be  dissolved.  1871 

Order  discharged  without  costs.  ex  parte 

Birmingham 

Solicitors  for  the  Appellants :  Messrs.  Tucker  &  Lake,  agents  yo^^gHim^ 

for  Messrs.  Wragge  &  Evans,  Birmingham.  <jas  Light 
Solicitor  for  the  Eespondents:  Mr.  E,  G.  Field,  agent  for  Mr. 


re 


W.  A.  Green,  Wolverhampton,  Fanshaw  and 

YOKSTON. 


Ex  farie  LEVY  &  CO.  c.  J.  B. 

In  re  VARBETIAN  &  CO.  i87i 


Banhrvptcy  Ad,  1869,  s.  126 — Gen.  Rules  of  Jan.,  1870,  Rule  295 — Com-podtion 
— Registration  of  Resolution — Examination  of  Debtor  and  Witnesses, 

The  proper  time  for  investigation  into  the  affairs  of  a  debtor,  who  has  filed 
a  Petition  for  liquidation  by  arrangement  with  his  creditors,  is  at  the  meet- 
ings of  creditors ;  and  the  Eegistrar  has  no  power,  upon  the  presentation  to 
him  for  registration  of  a  resolution  for  composition,  to  direct  an  examination 
before  him  of  the  debtor  or  other  witnesses. 

the  24th  of  November,  1870,  Haron  Varhetian,  who  traded  in 
London  under  the  style  of  Varhetian  &  Co.,  having  become  involved 
in  pecuniary  difficulties,  filed  a  Petition  for  liquidation  by  arrange- 
ment with  his  creditors  under  the  125th  section  of  the  Bankruptcg 
Act,  1869.  At  the  first  meeting  of  creditors,  which  was  held  on 
the  12th  of  December,  1870,  a  resolution  to  accept  a  composition 
of  3s.  in  the  pound  was  passed  by  the  statutory  majority,  and  duly 
confirmed  at  the  second  meeting  on  the  22nd  of  December. 

When  the  resolution  was  brought  before  the  Eegistrar  for  regis- 
tration under  Kule  295  of  the  Gen.  Kules  of  Jan.,  1870,  Messrs. 
Levy  &  Go.,  who  were  among  the  creditors,  and  had  proved  their 
debt  at  the  second  meeting,  opposed  the  registration  on  the  ground 
that  the  statement  of  affairs  furnished  by  the  debtor  was  untrue ; 
that  the  majority  of  the  proofs  had  been  improperly  allowed ;  and 
that  the  resolution  had  been  passed  with  a  view  of  benefiting  the 
debtor,  and  not  lona  fide  as  the  most  advantageous  arrangement 
which  could  be  made  for  the  creditors  generally.  They  desired 
that  further  inquiries  into  the  affairs  of  the  debtor  should  be  made, 
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C.  J.  B.  especially  with  regard  to  a  partnership  between  him  and  two 

1871  of  his  brothers,  which,  according  to  his  own  account,  had  been 

Ex  parte  dissolved  for  some  years  past,  but  which  Messrs.  Levy  &  Co. 

Levy  &  Co.  maintained  was  still  subsistino: ;  and,  with  a  view  to  obtaininir 

In  T6  o  ^  ^  tD 

Vauisetian  additional  information  on  these  points,  they  applied  for  delay  in 
the  registration  of  the  resolution,  and  for  an  examination  upon 
oath  before  the  Kegistrar  of  the  debtor  and  other  witnesses. 

The  Registrar  considered  that  his  authority  extended  only  to 
registering,  or  refusing  to  register  the  resolution,  and  that  he  had 
no  power  to  direct  the  examination ;  and  as  no  objections  to  the 
proofs  had  been  marked  upon  them  (as  provided  by  Rule  271 
of  Gen.  Rules  of  Jan.,  1870),  and  no  sufficient  grounds  for  rejection 
had  been  shewn,  he  registered  the  resolution. 

An  ex  jparte  application  to  cancel  the  registration,  and  to  make 
the  desired  inquiries  and  examination,  was  afterwards  made  on 
behalf  of  Messrs.  Levy  &  Co.  to  Mr.  Registrar  Fejpys,  and  by  him 
referred  to  the  Chief  Judge. 

Mr.  Beed,  for  Levy  &  Co. ; — 

Under  Rule  295,  the  Registrar  is  not  to  register  the  resolution, 
unless  he  is  satisfied  that  "  the  requirements  of  the  statute  have 
been  complied  with and  one  of  these  requirements  is,  that  the 
debtor's  statement  of  affairs  be  true,  and  the  proofs  of  creditors 
who  have  voted  for  the  resolation  properly  admissible ;  and  this 
the  Registrar  cannot  ascertain,  unless  he  may  take  evidence. 
There  is  no  power  to  examine  the  debtor  and  witnesses  upon  oath  at 
the  meetings,  and  it  was  intended  to  give  the  Registrar  that  power. 

Mr.  Finlay  Knight,  for  other  creditors,  was  not  called  upon. 

SiE  James  Bacon,  C.J. : — 

The  duties  of  Registrars  with  respect  to  the  registration  of  reso- 
lutions are  ministerial,  and  not  judicial,  and  no  power  has  been 
given  them  to  institute  such  an  inquiry  as  has  been  suggested  in 
this  case.  The  proper  time  for  investigation  into  the  affairs 
of  the  debtor  is  at  the  meetings  of  creditors.  The  debtor  may 
then  be  examined,  and  though  his  evidence  is  not  upon  oath, 
still  it  may  be  taken  down  in  writing,  and  laid  before  the 
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Kegistrar,  and  if  from  that  evidence  it  appears  to  him  that  there     C.  J.  B. 
is  reason  to  suspect  the  truth  of  the  debtor's  statement  of  affairs,  1871 
the  remedy  is  plain — the  Kegistrar  will  reject  the  resolution    Ex  parte 
on  the  ground  that  "  the  requirements  of  the  statute "  have  not  ^^^^  ^ 
been  complied  with.    Under  Kule  295,  it  is  his  duty,  if  required  varbetian 
by  the  proper  notice  so  to  do,  to  hear  any  creditor  or  his  counsel 
upon  the  state  of  the  proceedings ;  and  whether  he  registers  or 
rejects  the  resolution,  an  appeal  lies  against  his  decision.  An 
injunction  restraining  the  registration  may  also  be  obtained  upon 
proper  cause  shewn  and,  moreover,  registration  may  be  annulled 
or  prevented  even  without  proof  of  fraud. 

No  hardship  or  difficulty  will  result  in  a  case  of  this  kind  if  the 
Act  and  rules  are  observed,  but  great  inconvenience  would  arise  if, 
after  proper  inquiries  have  been  made  at  the  meetings,  a  second 
examination  might  be  instituted  before  the  Kegistrar.  To  consti- 
tute the  Kegistrar  a  tribunal  for  inquiring  into  everything  which 
had  taken  place  at  the  meetings  would  be  to  introduce  something 
quite  new  into  the  Act.  I  am  clearly  of  opinion  that  the  Kegistrar 
had  no  authority  to  direct  such  an  examination  as  has  been 
demanded  by  the  Applicants  in  this  case. 

Application  refused,  without  costs. 

Solicitor  for  the  Applicants :  Mr.  W.  A.  Crump. 
Solicitors  for   other  Creditors:  Messrs.  Boohs,  Kenrick,  & 
Earston. 
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ABSOLUTE  GIFT— Time  of  vesting— Gift  over  on 
death  before  marriage  -  -  222 
See  Death  coupled  with  Contingency. 

ACCEPTANCE^  OF  B-RkSCE^- Company— Wind- 
ing-up— Contributory — Notice  of  Allotment — Post- 
ing Letter^  Mere  i30sting  of  a  letter  of  allotment 
of  shares  in  a  company  to  an  applicant  at  the 
proper  address  is  n  it  such  a  communication  of  the 
allotment  as  to  bind  the  applicant.  In  re  Con- 
stantinople AND  Alexandria  Hotel  Company. 
Kbidpath's  Case        -        -        -        -  86 

2.  Contributory — Promotion-money — Quali- 
fication of  Directors — Paid-up  Shares.']  A  director 
of  an  old  company,  agreed  to  be  sold  to  a  promoter 
on  behalf  of  a  new  company,  was  named  iu  the 
articles  of  the  new  company  as  director,  and 
though  he  never  applied  for  shares,  fifty  were 
allotted  to  him  and  registered  in  his  name  as  paid- 
up  shares,  for  which  the  promoter  gave  a  cheque  out 
of  several  he  had  received  on  account  of  purchase- 
money  stipulated  by  the  articles  to  be  paid  to  him 
under  a  false  name,  there  being  in  fact  no  money 
in  hand.  The  shares  were  registered  as  fully 
paid  up.  The  director  never  received  the  certifi- 
cates or  attended  board  meetings,  or  was  aware 
that  shares  had  been  allotted  to  him,  but  he 
attended  an  extraordinary  board  meeting,  at  which 
he  described  liimself  as  nominal  chairman,  and 
excused  l)imself  on  the  score  of  ill-health  from 
taking  part  in  the  affairs  of  the  company.  A 
proxy  was  used  on  his  behalf,  which  he  denied 
having  given  : — Held,  that  he  was  a  shareholder 
for  fifty  unpaid  sliares.  In  re  Empire  Assurance 
Corporation.   Leeke's  Case       -        -  100 

3.          Company  —  Directors — Qualification — 

Paid-up  Shares — Agreement  with  Promoter  to  evade 
LiabiVty.']  A  company  was  formed  to  carry  on 
the  business  of  D.  The  shares  were  of  £10  each, 
and  were  to  be  paid  up  in  full  on  acceptance.  The 
qualification  of  the  directors  was  twenty-five 
shares,  and  the  directors  were  empowered  to  pur- 
chase the  business  for  £170,000  in  shares.  At  D.'s 
request  eight  persons  agreed  to  become  directors 
on  having  their  qualification  found.  They  were 
appointed  directors,  and  their  names  were  entered 
on  the  register  for  twenty-five  shares  each.  They 
then  passed  a  resolution  to  buy  the  business  for 
£168,000  iu  shares  and  £2000  in  cash,  and  eight 
cheques  were  drawn  on  behalf  of  D.  for  £250  each, 
and  one  of  them  handed  to  each  of  the  directors, 
who  indorsed  tliem,and  handed  them  to  the  secre- 
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ACCEPTANCE  OF  BUKKE^— continued. 
tary,  by  whom  they  were  passed  on  to  D.  The 
shares  were  then  entered  as  fully  paid  up,  and  a 
receipt  for  £2000  was  given  by  D.,  and  entered  on 
the  books  of  the  company : — Held,  that  it  was 
necessary  to  the  validity  of  the  contract  to  pur- 
chase the  business  that  the  directors  should  be 
previously  qualified;  that  what  had  occurred  sub- 
sequently did  not  amount  to  payment ;  and  that, 
consequently,  the  directors  were  properly  on  the 
list  of  contributories  for  unpaid  shares.    In  re 
Disderi&Co.  -        -        -        -        -  242 

ACCEPTANCE  OF  TITLE— Possession— Willing 
purchaser    -        -        -        -  391 

See  Voluntary  Settlement. 
ACCOMMODATION  WQBm-Bailway  Acts— Ju- 
risdiction of  Magistrates — Concurrent  Jurisdiction 
in  Equity.]    Where,  by  an  Act  of  Parliament, 
power  is  given  to  the  justices  of  the  county  to 
direct  such  works  to  be  constructed  and  main- 
tained by  a  railway  company  as  they  may  consider 
requisite  for  carrying  out  an  efilcient  drainage  of 
the  adjoining  land,  the  Court  will  refuse  to  exer- 
cise a  concurrent  jurisdiction  as  well  after  the 
completion  of  the  railway  as  during  its  construc- 
tion.   Hood  v.  North  Eastern  Eailway  Com- 
pany   ------  116 

ACCOUNT— Bill  for  money  demand-        -  254 

See  Bill  for  Account. 
ACT  OF  BANKRUPTCY— Petition  for  liquidation 
by  arrangement — Title  of  trustee  604' 
See  Liquidation  by  Arrangement.  1. 
ADJOINING  COAL-MmB— Wrongful  worUng— 
Mode  of  tahing  Account — Form  of  Decree.]  Wiiere 
a  mine-owner  liad  passed  his  boundary,  and  taken 
coals  fi  om  his  neighbour  s  mine : — Held,  that  he 
was  liable  to  account  for  the  value  of  the  coals  at 
the  pit's  mouth,  with  just  allowances  for  the  cost 
of  raising,  but  not  of  getting  or  severing. — Form 
of  decree.    Llynvi  Company  v.  BRoaDEN  -  188 
ADJOINING  PROPERTY— Nuisance        -  338 

See  Nuisance  to  adjoining  Property. 
ADMINISTRATION— Claim  for  breach  of  trust- 
Apportionment       -         -         -  383 
See  Apportionment— Tenant  for  Life 
and  Kemainderjian. 

 Real  estate — Summons  -        -        -  g 

See  Administration  Summons. 
ADMINISTRATION  SUMMONS  —  Pmcf/ce—i?eoZ 
Estate — Trust  for  Side  after  Five  Years — 15  <&  IG 
C  .2 
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ADSnNISTRATION  SUMMONS— <!0?ift«we(Z. 
Vict.  c.  86,  s.  47.]  The  Court  has  jurisdiction, 
under  15  &  16  Vict.  c.  86,  s.  47,  to  make  an  order 
on  summons  for  the  administration  and  sale  of  a 
testator's  real  estate  devised  to  trustees,  -who  \vere 
also  executors,  in  trust  for  sale,  with  a  proviso  that 
part  thereof  should  not  be  sold  till  after  five  years 
unless  in  the  meantime  a  certain  sum  could  be  ob- 
tained for  it.    De  la  Salle  v.  Moorat     -       8  : 

ADVANCEMENT— (3^?7^  to  a  Child— Presumption 
of  Intention — Absolute  Gift.']  A  testator,  by  his 
will,  settled  £1000  Eeduced  Annuities  on  each  of 
his  three  granddaughters,  the  children  of  his  only 
son,  and  two  years  afterwards  he  transferred  a 
sum  of  £3200  Reduced  Annuities,  which  was  all 
the  property  he  possessed,  into  the  name  of  his 
son.  He  died  at  the  age  of  ninety-four,  having 
resided  the  last  ten  years  of  his  life  with  his  son, 
who  was  a  man  of  considerable  property  : — Held, 
that  the  transfer  to  the  son  operated  as  an  abso- 
lute gift  to  him,  free  from  any  trusts.  Hepworth 
V.  Hepworth  -        -        -        -        -  10 

2.   Marriage  Settlement  —  Power  —  Post- 
nuptial Settlemerd  by  Son  of  the  Marri'^ge.']  A 
power  in  a  marriage  settlement  to  advance  to 
a  son  of  the  marriage  part  of  the  trust  funds 
for  placing  or  establishing  him  in  any  business, 
profession,  or  employment,  or  otherwise  for  his  ad- 
Tancement  or  preferment  in  the  world : — Held, 
to  authorize  the  payment  of  part  of  the  trust 
fund  to  the  trustees  of  a  post-nuptial  settlement 
made  by  a  son  in  favour  of  himself  and  his  wife 
and  the  issue  of  then-  marriage,  neither  the  son 
nor  his  wife  being  entitled  to  any  property  pro- 
ducing an  immediate  income,  and  the  son  being 
engaged  in  study,  preparatory  to  entering  the 
legal  profession.  Eoper-Cuezon  v.  Eoper-Cur- 
zoN      ------    452  I 

AEFID  AVIT — Insane  witness — Fonn  of  jurat  420  | 
See  Insane  Witness.  | 
AFTER-ACQUIRED  PROPERTY— Will  speaking  I 
from  death  -        -        -        -  542 
See  Will  speaking  from  Death. 
"  ALL  THE  REST  "—Will— Real  Estate.']  Testa- 
trix, after  a  gift  of  her  house  and  garden  (which 
were  leasehold,  though  not  so  described)  and  several 
pecuniary  legacies,  directed  that  "  all  the  rest " 
should  be  divided  between  the  persons  in  her  will 
named  : — Held,  that  the  words  included  realty  as 
well  as  personalty.    Attree  v.  Attbee    -  280 

AMALGAMATION  OF  COMPAIHES— Transfer  of 
Business — Ultra,  vires  — Winding-up  — Companies 
Act,  1862,  s.  161.]  An  unregistered  company 
which  has  no  power  under  its  deed  of  settlement 
to  sell  or  transfer  its  business  to  another  com- 
pany may,  nevertheless,  carry  into  effect  an  agree- 
ment for  that  purpose  by  registering  under  the 
Companies  Act,  1862,  passing  a  resolution  for 
voluntary  winding-up,  and  directing  the  liqui- 
dators to  carry  out  the  agreement.  Southall  v. 
British  Mutual  Life  Assurance  Society  -  65 

2.    Transfer  of  Assets— Failure  of  In- 

demnity —  Leases,  Mortgages,  and  Be-assurance 
Policies — Vendor's  Lien — Principal  and  Surety.]  { 
By  an  agreement  in  1865  between  three  directors 
of  the  Albert  Company  and  thi-ee  directors  of  the 
Western  Society,  it  was  agreed  that  the  company  I 


AMALGAMATION  OF  COMPANIES— conhnweri. 
should  take  upon  itself  all  the  liabilities  of  the 
Society ;  and  that  in  consideration  of  such  under- 
taking the  Society  should  transfer  to  the  Company 
all  the  funds  and  property  of  the  Society. — Amongst 
the  latter  were  a  lease  which  had  been  taken  in 
the  name  of  a  trustee  for  the  Society ;  mortgages 
which  had  been  made  to  trustees  for  the  Society  to 
secure  sums  advanced  by  the  Society  to  mortga- 
gors ;  and  re-assurance  policies  which  had  been 
effected  by  the  Society  with  other  assurance  com- 
panies on  the  lives  of  their  own  policy-holders,  in 
order  to  cover  part  of  the  liability.  On  the  execu- 
tion of  the  agreement,  the  lease,  mortgage  deeds, 
and  re-assurance  policies  were  handed  over,  but 
the  lease  and  mortgages  were  not,  and  had  not 
since  been,  assigned  to  the  Company,  Several 
policy-holders  of  the  Society  did  not  accept  the 
united  Company  as  their  debtors. — In  1869  the 
Company,  and  afterwards  the  Society,  were  ordered 
to  be  wound  up.  The  indemnity  of  the  Company 
having  thus  failed : — Held,  that  the  liquidator  of 
the  Society  was  not  entitled,  on  the  principle  of 
lien  for  unpaid  purchase-money,  to  have  delivered 
back  to  him  by  the  liquidators  of  the  Company  the 
lease,  mortgages,  and  re-assurance  policies  which 
had  been  handed  over  to  the  Company: — Heldj 
also,  that  the  liquidator  of  the  Society  was  not 
entitled,  on  any  principle  analogous  to  the  right 
of  a  surety  who  discharges  the  debt  of  his  prin- 
cipal, to  the  benefit  of  the  re-assurance  policies. — 
Doctrines  of  vendor's  lien  and  principal  and  surety 
discussed.  In  re  Albert  Life  Assurance  Com- 
pany. Ez  parte  Western  Life  Assurance 
Society  -  -  -  -  -  164 
AMBIGUITY— Will— Description  of  legatee  578 

See  Mistake  in  Will. 
AMENDMENT— Interrogatories      -        -  425 

See  Amendment  of  Interrogatories. 
 Petition — Subsequent  facts     -        -  252 

See  Amendment  of  Petition. 
 Special  case      -        -        -       264,  363 

See  Special  Case.  1,  2. 
AMENDMENT  OF  INTERROGATORIES— Prac- 
tice.]  After  exceptions  for  insufficiency  to  an 
answer  had  been  allowed,  the  Plaintiff  obtained 
an  order  of  course  to  amend  his  bill  and  interro- 
gatories, and  a  new  copy  of  the  amended  interro- 
gatories, embracing  much  that  was  contained  in 
the  original  interrogatories,  was  served  upon  the 
Defendant : — Held,  that,  as  at  the  time  of  obtain- 
ing the  order  to  amend  the  Plaintiff  had  not  had 
any  answer  to  the  bill,  he  was  entitled,  on  such 
amendment,  to  serve  the  Defendant  with  amended 
interrogatories;  and  a  motion  by  Defendant  to 
take  them  off  the  file  was  refused.  Viscount 
Newry  v.  Earl  Kilmorey  _  -  -  425 
AMENDMENT  OF  PETITION— PradtVe—Facf* 
subsequent  to  leave  to  Amend.]  A  Petition  may 
be  amended  by  stating  facts  which  have  taken 
place  since  leave  to  amend  was  given.  In  re 
Westbrook's  Trusts  -  -  -  -  252 
ANNUITY — Succession  duty — Foreign  domicil  of 

testator       -        -        -        -  378 

See  Succession  Duty. 
APPORTIONMENT— TENANT  FOR  LIFE  AND 
REMAINDERMAN  —  Administration  —  Claims 
against    Testator's  Estate— Compromise — Appor- 
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APPORTIONMENT— TENANT  FOE  LIFE  AND 

'RUMAIN'DIIBMAN— continued, 
iionment  heticeen  Capital  and  Income.']  A  claim 
made  against  the  estate  of  a  testator,  founded  on 
an  alleged  breach  of  trust,  was  compromised  by 
the  payment  of  a  large  smn  several  years  after  tlie 
testator's  death : — Held,  that  for  the  purpose  of 
dealing  between  the  tenants  for  life  and  remain- 
dermen under  the  trusts  of  the  will,  the  sum  paid 
was  to  be  treated  as  composed  of  a  principal  debt 
due  on  the  day  on  which  the  transaction  took 
place  out  of  which  the  claim  originated,  of  interest 
at  £5  per  cent,  from  that  day  up  to  the  date  of 
the  testator's  death,  and  of  interest  at  £4  per 

■  cent,  on  the  aggregate  of  the  said  principal  and 
interest  from  the  testator's  death  to  the  time  of 
payment ;  and  that  the  principal  and  interest  up 
to  the  testator's  death  were  chargeable  against 

■  corpus.,  and  the  subsequent  interest  against  income. 
Maclaeen  v.  Stainton       _        _        -  382 

:BANKIITJPTCY— Bill  of  sale-Priority      -  209 

See  Bill  of  Sale. 
 Examination  of  debtor  and  witness  -  619 

See  Liquidation  by  Arrangement.  2. 
 Injunction  against  legal  process  -    204,  615 

See  Injunction  in  Bankruptcy.  1,  2. 
 Liquidation  by  arrangement   -       604,  619 

See  Liquidation  by  Arrangement.  1,  2. 
BILL  FOR  iLGQQiyST— Jurisdiction—Money  De- 
mand— Fiduciary  Belationship.']  Where  a  Court 
•of  Law  can  do  as  full  justice  to  the  subject  in  dis- 
pute as  can  be  done  in  equity,  this  Court  will  not 
interfere  to  stay  the  proceedings  at  law.  But 
•when  the  completeness  of  the  relief  at  law  is 
•  doubtful,  and  questions  of  account,  of  the  right  to 
raise  a  case  of  wilful  default,  and  of  fiduciary 
relationship  between  the  parties  are  involved,  the 
Court  will  entertain  a  suit  for  the  purpose  of 
"transferring  the  proceedings  from  law  to  equity, 
and  will  grant  an  injunction  until  the  hearing. 
Southampton  Dock  Company  v.  Southampton 
Harbour  and  Pier  Board  -  -  -  254 
IBILL  OF  EXCHANGE— Drawn  against  forged  bill 

of  lading        -  -        -  398 

See  Forged  Bill  o^^  Lading. 
3ILL  OF  LADING— Forgery— Bill  of  exchange 

See  Forged  Bill  of  Lading.  [398 
-BILL  OF  SiLLE—Banliruptcy  Act,  1S69— Priority.'] 
A.  and  P.  were  each  of  them  holders  of  a  bill  of 
sale  on  the  same  part  of  a  non-trader's  property. 
A.'s  security  was  dated  the  10th  of  February, 
1870,  and  registered  on  the  2nd  of  March,  1870, 
P.'s  was  dated  the  28th  of  February,  1870,  and 
Tegistered  on  the  18th  of  March,  1870.  P.  had  no 
notice  of  A.'s  bill  of  sale  at  the  date  of  his  own, 
and  took  possession  before  he  received  notice. 
On  the  4th  of  April  A.  gave  notice  of  his  charge, 
hut  notwithstanding  this  P.  proceeded  to  sell  the 
goods.  After  the  seizure,  and  before  the  sale,  the 
debtor  was  adjudicated  bankrupt : — Held,  that  the 
fact  that  P.  had  been  the  first  to  take  possession 
did  not  give  him  priority  over  A.,  and  that  the 
latter  was  entitled  to  the  first  charge  upon  the 
proceeds  of  the  sale.  Ex  parte  Allen.  Ex  parte 
Page.  In  re  Middleton  _  _  _  209 
30ND&— Payable  to  bearer   -        -        -  478 

See  Debentures. 
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BREACH  OF  TRUST 

\  Loss  of  trust  fund  -        -        -  74 

'  See  Investment  by  Trustees.  1. 

 Suit  for — Decree  in  administration    -  439 

I  See  Suits  for  similar  Objects. 

I  BREWERS— Custom  of— Advances  on  public- 
house  _  _  _  _  459 
See  Mortgage  of  Public-house, 
BURIAL-GROUHD— J2?V/7tfs  of  Pector— Freehold  of 
Churchyard— Burial  Fees— Lands  Clauses  Act — 
Beceipt  of  "  Rents  and  Profits " — Dividends  on 
Fund  in  Court.]  A  rector  having  the  freehold  of 
a  churchyard,  and  having  enjoyed  the  right  to 
burial  fees,  is  the  person  entitled,  under  sect.  70 
of  the  Lands  Clauses  Act,  to  the  receipts  of  the 
rents  and  profits.  Therefore,  where  a  piece  of 
land  constituted  by  Act  of  Parliament  the  church- 
yard of  the  parish,  but  which  had  been  closed  for 
burials  under  an  Order  in  Council,  was  taken, 
under  sect.  70  of  the  Lands  Clauses  Act,  and  the 
purchase-money  paid  into  Court,  though  the  land 
at  the  time  it  was  taken  was  entirely  unproductive 
either  as  regarded  burial  fees  or  otherwise: — 
Held,  that,  whatever  might  be  the  ultimate  desti- 
nation of  the  corpus  of  the  fund,  the  dividends,  so 
long  as  it  remained  in  Court,  must  be  paid  to  the 
rector  of  the  parish  for  the  time  being.  Ex  parte 
Sector  of  Liverpool  -  -  -  15 
2.   Rights  of  Rector — Freehold  of  Church- 
yard — Burial  Fees — Lands  Clauses  Act — Receipt 
of  "  Rents  and  Profits — Trust  for  the  Use  of  the 
Inhabitants  —  Additional  Ground  provided  hy 
Hates — Dividends  on  Fund  in  Court.]  A  rector 
who  has  enjoyed  the  right  to  burial  fees  from  a 
burial-ground,  the  freehold  of  which  is  vested  in 
trustees,  is  the  person  entitled  under  sect.  70  of 
the  Lands  Clauses  Consolidation  Act  to  the  re- 
ceipt of  the  rents  and  profits. — By  an  Act  of  Par- 
liament reciting  the  insufficiency  of  an  existing^ 
churchyard,  the  rector  and  churchwardens  and  cer- 
tain other  persons  were  constituted  trustees,  and 
empowered  to  enlarge  the  existing  churchyard 
and  to  buy  land  for  an  additional  burial-ground, 
to  be  conveyed  to  the  rector  and  churchwardens 
"  for  the  use  of  the  inhabitants  of  the  parish." 
In  1849  a  portion  of  the  land  purchased  under 
the  Act  was  taken  by  a  railway  company,  and  the 
purchase-money  paid  into  Com-t  under  the  Lands 
Clauses  Consolidation  Act.  The  burial-ground 
was  subsequently  closed  for  hmlals:— Held,  that,, 
inasmuch  as  the  land  was  intended  as  an  addi- 
tion to  the  churchyard,  the  rights  of  the  rector 
therein  were  the  same  as  his  rights  in  the  old 
churchyard,  so  far  as  they  were  not  atfected  by  the 
Act  under  which  the  land  was  purchased,  and 
that  he  was  entitled  to  the  dividends  on  tlie  fund 
in  Court  so  long  as  it  remained  there.  Ex  parte 
Rector  of  St.  Martin's,  Birmingham  -  23 
CAPITAL— Reduction  of— Company  -  366 
See  Reduction  of  Capital  and  Shares. 
CAPITAL  AND  INCOME— Apportionment  of  sum 
due  from  testator  _  _  _  382 
See  Apportionment — Tenant  for  Life 
AND  Remainderman. 
i  CASES — Atforney-Generalv.Wax  Chandlers'  Com- 
I  pany  (Law  Rep.  8  Eq.  452),  distin- 
guished -  _  _  _  35 
See  Charity  not  exhausting  whole 
Income, 
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CAS'ES— continued. 

  Brou-nsioord  v.  Edwards  (2  Ves.  Sen.  243) 

considered  -  -  -  -  614 
See  Dying  without  Issue. 

  Carter  \.  Carter  (3  K.&  J.  611)  foWovfed  53 

See  PuECHASE  foe  Value  without 
Notice. 

  Cole  V.  Scott  (1  Mac.  &  G.  518)  disapproved 

[542 

See  Will  speaking  feom  Death. 

•         Grey  v.  Pearson  (G  H.  L.  C.  61)  considered 

■  [514 
See  Dying  without  Issue. 

.         Ivo  V.  King  (16  Beav.  46)  followed    -  48 

See  Gift,  Oeiginal  or  substitutional. 

  Le  Grice  v.  Finch  (3  Mer.  50)  commented 

on  -  -  -  -  -  606 
See  Legacy,  Specific  oe  demonstratite. 

•   Ogilvie  v.  Currie  (37  L.  J.  (Ch.)  541)  com- 
mented on  -  -  -  -  215 
See  Miseepeesentation  in  Prospectus. 

.         Miley  v.  Gamett  (3  De  G.  &  Sm.  629)  not 

followed  ~  -  -  -  659 
See  Failure  of  Life  Estate. 

  Seaman  v.  Wood  (22  Beav.  581)  commented 

on  -  -  -  -  -  499 
See  Seveeance  of  Gift  to  Class. 

  Welster  v.  Boddington  (26  Beav.  128)  com- 
mented on  -  -  -  -  499 
See  Severance  op  Gift  to  Class. 

CEETIOEARI— Lord  Mayor's  Court  -  656 
See  Lord  Mayor's  Couet. 

CHARGE— Property  recovered  by  solicitor  181 
See  Solicitor's  Lien. 

CHARGING  ORDER— Married  Women's  Property 
Act    -        -        -        -        -  470 

See  Married  Women's  Peoperty  Act. 
CHARITY— Mortmain       _        -        -  1 

See  Mortmain. 
  Not  exhausting  the  whole  income    -  35 

See  Chaeity  not  exhausting  whole  In- 
come. 

CHARITY  NOT  EXHAUSTING  WHOLE  INCOME 

— Charitahle  Devise — Surplus.']  A  testator  devised 
certain  houses  and  tenements  to  the  Master, 
Wardens,  and  Commonalty  of  the  Company  of 
Mercliant  Taylors,  "  to  this  intent  and  upon  this 
condition,"  that  tlie  Master  and  Wardens  should 
every  year,  out  of  the  rents,  provide  for  twelve 
poor  men  and  twelve  poor  women  of  the  city  of 
London  certain  garments  of  a  specified  price ; 
and  he  directed  the  chamberlain  and  town  clerk 
of  the  city  of  London  to  put  the  company  in 
mind  and  see  that  the  garments  were  given,  and 
gave  to  them  for  so  doing  10s.  a  piece  out  of  the 
rents  ;  and  so  that  the  wliole  residue  of  the  rents 
the  Master  and  Wardens  should  maintain  and 
gather  into  a  stock,  and  therewith  repair,  and  if 
need  be  rebuild  the  tenements :  and  in  case  the 
Master  and  Wardens  should  be  remiss  and  ne- 
gligent in  delivering  the  said  garments,  then  he 
willed  that  the  parson,  churchwardens,  and  pa- 
rishioners of  St.  Michael s,  Cornhill,  should  enter 
upon  the  lands  and  tenements  and  hold  the  same, 
to  this  intent  and  upon  this  condition,"  that  they 


CHARITY  NOT  EXHAUSTING  WHOLE  INCOME. 

— continued. 

should  bestow  the  yearly  renis  in  and  upon  the 
garments  of  the  twelve  poor  men  and  twelve  poor 
women,  and  upon  the  reparation  of  the  tenements, 
and  the  said  20s.  to  the  chamberlain  and  town- 
clerk.  At  the  death  of  the  testator  the  income 
arising  from  the  tenements  was  considerably 
greater  than  was  required  for  the  charitable  pur- 
poses expressed  in  the  will,  and  the  payment  of 
the  20s.  to  the  chamberlain  and  town  clerk,  and 
subsequently  the  income  became  very  much 
greater : — Held,  that  the  Merchant  Taylors  Com- 
pany were  not  entitled  to  the  surplus  for  their 
own  benefit,  but  were  bound  to  apply  it  for 
cliaritable  purposes.  —  Attorney- General  v.  Wax 
Chandlers^  Company  (Law  Kep.  8  Eq.  452 ;  Ibid. 
5  Ch.  503)  distinguished  and  explained.  Mer- 
chant Taylors'  Company  v.  Attorney-General 

[3& 

CHILD — Gift  to — Presumption  of  intention  -  10 

See  Advancement.  1. 
CHILDREN — Legitimated  by  foreign  law — Legacy 

duty  -----  474 

See  Legacy  Duty. 
CHILDREN  OF  BROTHERS  AND  SISTERS— TRZ? 
— Children  of  Brothers  and  Sisters  dead  at  the 
date  of  the  Will — Words  "'' Et  cetera.''']  Testator 
bequeathed  "all  my  furniture,  &c.,"  together  with 
six  freehold  houses,  to  his  wife  for  life,  and  after 
her  decease,  as  follows  :  "  One  half  to  my  brothers- 
and  sisters  for  their  life  and  then  to  come  to  their 
children  and  in  the  same  manner  to  my  wife 
brother  and  brothers  children  and  grandchil- 
dren."— At  the  date  of  the  will  testator  bad  one 
brother  and  three  sister's  living,  another  brother 
and  another  sister  having  died,  both  leaving 
children.  At  the  same  date  there  was  one  wife's 
brother  living,  two  wife's  brothers  having  died, 
one  without  issue  living,  the  other  leaving  children 
and  grandchildren.  At  the  date  of  the  testator's 
death  his  wife  and  all  his  brothers  and  sisters, 
were  dead,  but  his  wife  s  brother  was  still  living  : — 
Held,  that  one  moiety  of  the  property  was  divisible 
among  all  the  children  living,  at  the  testator's 
death,  of  all  his  brothers  and  sisters  who  left 
children,  per  stirpes;  that  the  wife's  surviving 
brother  took  an  estate  for  life  in  the  other  moiety, 
and  that  after  his  death  it  was  divisible  amongst 
all  the  children  and  grandchildren  living  at  hia 
death,  or  coming  into  existence  during  the  life- 
time of  the  tenant  for  life,  of  himself  and  the 
other  wife's  brothers  who  left  children  or  grand- 
children; the  families  taking  per  stirpes,  and  the 
children  and  grandchildren  of  each  family  per 
capita.  Testator  was  possessed,  at  his  death,  of 
some  waterworks  company  shares  : — Held,  that  the 
shares  did  not  pass  under  the  expression  "&c.'* 
Barnaby  v.  Tassell  -  -  -  -  363 
"  CHILDREN  OR  LEGAL  ISSUE."— -RP^ZZ  and  Codi- 
cil— "  Or  "  and  and. ']  Testator  devised  lands  to 
his  daughter  A.  in  fee,  and  by  codicil  he  ordered 
that  the  lands  given  by  his  will  to  A.  should 
be  not  so  given,  but  to  all  the  children  or  legal 
issue  of  A.,  to  be  divided  amongst  them  in  equal 
shares,  alter  the  decease  of  his  daughter  A.  and 
her  husband.  She  had  ten  children,  one  of  whom 
died  in  the  lifetime  of  the  testator,  and  three,  wha 
survived  him,  died  in  her  lifetime : — Held,  that 
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"CHILDREN  OR  LEGAL  ISSJJE''— continued. 
■ihe  children  of  A.,  who  were  living  at  the  death 
of  the  testator,  and  those  who  were  born  after- 
nvards,  took  vested  interests  in  fee,  to  the  exclu- 
sion of  grandchildren  and  great  grandchildren. 
Holland  v.  Wood  -  -  -  -  91 
CHURCHYARD— Eights  of  rector  -  15,133 

See  Burial-ground.    1,  2. 
'CLASS— Children  of  brothers  and  sisters  -  363 
See  Children  of  Brothers  and  Sisters. 

 Period  of  ascertaining  -        -        -  43 

See  Gift,  Original  or  substitutional. 

 Severance  of  objects    _        -        -  499 

See  Severance  of  Gift  to  Class. 
•  COAL-MINE— Wrongful  working— Mode  of  taking 
account        _        _         _        _  188 
See  Adjoining  Coal-mine, 
COMMON  OF  VICINAGE— Production  of  title- 
deeds  of  lord  of  manor      -        -  284 
See  Production  of  Documents. 
".-COMP ANY— Acceptance  of  shares      86,  100,  242 
-  See  Acceptance  op  Shares.  1—3. 

•  Amalgamation  -         -         -         65,  164 

See  Amalgamation  op  Companies.  1,  2. 

 Debentures  payable  to  bearer  -        -  478 

See  Debentures. 

■  Leave  to  proceed  after  winding-up    -  248 

See  Leave  to  proceed  after  Winding-up. 

 Lloyd's  bonds    -        -        -        -  157 

See  Lloyd's  Bonds. 

 Misrepresentation  in  prospectus        -  215 

See  Misrepresentation  in  Prospectus. 

 Paid-up  shares  -        -        -        -  131 

See  Payment  by  Money's  Worth. 

 Qualification  of  director        -        -  192 

See  Qualification  of  Director. 

 Eeconstruction  -        -        -        -  109 

See  Eeconstruction  of  Company. 

 Eeduction  of  capital  and  shares       -  356 

See  Eeduction  op  Capital  and  Shares. 

 Shaires — Payment  by  money's  worth  -  131 

See  Payment  by  Money's  Worth. 
— —  Unregistered — Eegistration  for  purpose  of 
winding-up  -         -        -         -  321 
See  Winding-up  Petition.  2. 

<  Winding-up — Costs — Taxation        -  151 

See  Taxation  op  Costs. 

 Winding-up  petition       -        -    149,  321 

See  Winding-up  Petition.    1,  2. 
'COMPOSITION    WITH    CREDITORS  —  Distin- 
guished from  liquidation  by  arrangement 
See  Injunction  in  Bankruptcy.  1.  [204 

 Eegistration  of  resolutions     -        -  619 

See  Liquidation  by  Arrangement.  2. 
CONFIRMATION— Breach  of  trust— Infant— Set- 
tlement by  the  Court  -  -  439 
See  Settlement  by  the  Court. 
CONTEMPT,  PROCESS  GF— Practice— Injunction 
— Motion  to  Commit — Amendment  of  Bill — Debtors 
Act,  1869  (32  &  33  Vict.  c.  62),  s.  4.]  An  injunc- 
tion, if  granted  upon  merits,  is  not  dissolved  by- 
amendment  of  the  bill,  though  the  amendment  be 
without  saving  the  injunction.' — An  order  was 
made  on  a  Defendant  to  deliver  to  a  receiver  bills 
^and  cheques,  "  or "  to  pay  moneys  received  in 


CONTEMPT,  PROCESS  QfF—contimcd. 
respect  of  them.  The  Defendant  said  he  delivered 
over  the  only  bill  in  his  possession,  and  that  he 
had  cashed  the  others,  but  did  not  say  whether 
before  or  after  the  order ;  and  then  said  that  ne- 
glect to  pay  over  the  moneys  (which  he  admitted 
he  had  received)  was  merely  making  a  default  in 
payment  of  a  sum  of  money  within  the  meaning 
of  the  Debtors  Act,  1869,  s.  4  -.—Held,  that  the 
Defendant  had  committed  a  clear  breach  of  the 
order,  and  that  the  Debtors  Act  had  no  applica- 
tion ;  and  order  for  committal  accordingly.  Har- 
vey V.  Hall  -----  31 

2.  Pauper  Defendant — Costs  of  Plaintiff 

— Discharge  from  Custody — Suitors'  Fund — Courts 
of  Justice  {Salaries  and  Funds)  Act,  1869  (32  &  33 
Vict.  c.  91) — Practice.']  On  motion  on  behalf  of 
a  pauper  Defendant  in  contempt,  that  lie  may  be 
discharged  from  custody,  the  Court  has  no  au- 
thority, under  the  Courts  of  Justice  (Salaries  and 
Funds)  Act,  1869,  to  order  the  costs  of  the  Plain- 
tiff, upon  his  own  application,  to  be  provided  for 
by  the  Treasury.  Hall  v.  Hall  -  -  290 
CONTRACTOR— Lloyd's  bonds       -        -  157 

See  Lloyd's  Bonds. 
CONTRIBUTORY— Acceptance  of  shares  81,  100, 

See  Acceptance  of  Shares.  1 — 3,  [242 
 Paid-up  shares  -        -        -        -  131 

See  Payment  by  Money's  Worth. 
 Qualification  of  director         -        -  193 

See  Qualification  of  Director. 
 Eeconstruction  of  company    -        -  109 

See  Eeconstruction  of  Company. 
 Witness  in  winding-up— Cross-examination 

See  Witness  in  Winding-up.  [428 
CONVERSION  —  Will  —  Construction—  Wasting 
Property — Implied-  Discretion  for  Conversion — 
Discretion  of  Trustees.']  A  testator,  after  a  specific 
bequest,  gave  all  liis  residuary  estate,  bqth  real 
and  personal,  to  trustees  (whom  he  also  appointed 
executors)  upon  trust,  as  soon  as  conveniently 
might  be  after  his  death,  to  sell  so  much  and  such 
part  thereof  as  they  might  think  necessary  for 
paying  all  his  mortgage  and  other  just  debts  and 
funeral  and  testamentary  expenses;  and  he  di- 
rected the  trustees,  out  of  the  moneys  to  arise 
from  such  sale  and  other  his  residuary  estate,  to 
pay  all  such  sums  of  money  as  might  at  the  time 
of  his  decease  be  charged  on  his  freehold  or  lease- 
hold estates  by  way  of  mortgage  and  all  other  his 
just  debts  and  funeral  and  testamentary  expenses, 
and  to  invest  so  much  of  the  moneys  as  might 
remain  after  such  payments ;  and  to  stand  pos- 
sessed of  such  investments  and  all  other  his  re- 
siduary estate  and  the  income  thereof  upon  trust 
for  several  persons  successively  for  their  respec- 
tive lives,  with  remainders  over.  Part  of  the  tes- 
tator's residuary  estate  consisted  of  a  leasehold, 
which  was  at  the  time  of  his  death  subject  to  a 
mortgage.  Shortly  after  the  testator's  death,  the 
trustees  paid  off  tlie  mortgage  out  of  the  testator's 
estate  : — Held,  that,  upon  the  construction  of  the 
will,  the  trustees  had  a  discretion  as  to  what  part 
of  the  testator's  estate  should  be  converted ;  that 
the  Court  could  not  interfere  with  such  discretion, 
at  all  events  if  a  considerable  time  had  elapsed 
since  it  had  been  exercised ;  and  that  the  tenants 
for  life  were  entitled  to  enjoy  the  leaseholds  in 
specie.   In  re  Sewell's  Estate     -        -  80 
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COEPOEATIClSr— Power  to  take  money  bequeathed 

or  devised   -        -        -        -  1 

See  MoETMAiN. 
COEPUS  AND  INCOME— Costs— Fund  in  Conrt 

— Dividends  -        -        -  155 

See  Teustee  Eelief  Act. 

COSTS — Heir-at-law's  opposition  to  will  —  Issue 
directed  by  Court  -  -  -  472 
•  See  Unsuccessful  Opposition  to  Will. 

 Partition  suit    _        -        -        -  90 

See  Paetition  Suit.  1. 

 Pauper  Defendant  in  contempt  —  Suitors' 

fund  -  -  -  -  -  290 
See  Contempt,  Peocess  of.  2. 

 Trustee  Eelief  Act      -        -        -  155 

See  Teustee  Eelief  Act. 

 Winding-up — Taxation         -        -  151 

See  Taxation  of  Costs. 

COVENANT— After-acquired  property       -  279 

See  Covenant  to  settle. 
 Satisfaction — Will — Hotchpot  clause  142 

See  Hotchpot  Clause. 

COVENANT  TO  SETTLE— iliarr/ar/e  Settlement— 
After-acquired  Property.']  A  marriage  settlement 
contained  a  covenant  that  if,  during  the  coverture, 
the  wife  should  become  entitled  to  any  property  of 
the  value  of  £500  or  upwards,  it  should  be  vested 
in  the  trustees  upon  the  trusts  of  the  settlement. 
After  the  marriage  a  sum  of  £5499  19s.  Id,  was  be- 
queathed upon  such  trusts  as  the  wife  should 
appoint.  She  executed  eleven  successive  deeds, 
several  of  them  on  the  same  day,  by  each  of  which 
she  appointed  £499  19s.  llcZ.  for  her  own  separate 
use  : — Held,  that  the  money  in  question  was  not 
bound  by  the  covenant  in  the  settlement,  and  that 
the  wife  was  entitled  to  the  whole.  BowEe  v.  I 
SaiiTH  -        -        -        -        -        -    279  i 

CEOSS-EXAMINATION— Witness  in  winding-up  | 
See  Witness  in  Winding-up.  [428  | 

CEOSS  SUIT— Practice— Evidence— Be^jlication—  j 
Motion  for  Decree.']  On  the  day  on  which  the  ' 
evidence  was  closed  in  a  suit  in  w'hich  replication  j 
had  been  filed,  the  Plaintiffs  in  a  cross  suit  served 
notice  of  motion  for  decree  in  their  suit. — A 
month's  time  was  obtained  by  the  Plaintiff  in  the 
original  suit  for  putting  in  his  evidence  upon  the 
motion  for  decree,  and  the  Plaintifls  in  the  cross 
suit  subsequently  filed  a  large  mass  of  affidavits  in 
reply.  On  motion  by  Plaintiff  in  the  original  suit 
to  suppress  this  evidence  in  reply,  on  the  ground 
that  it  was  an  unMr  attempt  by  Plaintifls  in  the 
cross  suit  to  obtain  an  advantage  by  putting  in  new 
evidence  on  matters  in  issue  in  the  original  suit 
after  publication  had  jDassed : — Held,  that  there 
bad  been  no  such  irregularity  on  the  part  of  Plain- 
tiffs in  the  cross  cause  in  the  conduct  of  their  suit 
as  to  justify  the  Court  in  suppressing  the  evidence 
filed  by  them  in  reply,  but  that  cross-examination 
in  Court  would  be  directed  upon  the  affidavits  in 
reply,  notwithstanding  such  affidavits  were  filed  in 
a  suit  intended  to  be  heard  on  motion  for  decree. 
PIall  V,  Hakgkeaves.    Haegeeaves  v.  Hall 

[414 

CUSTOM — Publicans— Brew^er  and  Distiller— Ad- 
vance on  pxiblic-house  -.  -  -  459 
See  Moetgage  or  Public-house. 


3EATH— Condition  of,  coupled  w^ith  contin- 
gency _  _  _  _  22^ 
See  Death  coupled  with  Contingenci'. 


Presumption  of  -  — 

See  Peesumption  of  Death. 
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DEATH  COUPLED  WITH  CONTINGENCY- TF?7? 

— Absolute  Gift  at  Twenty-five — Gift  over  on 
Death  before  Marriage — Time  of  Vesting.]  A 
testator  bequeathed  all  he  should  die  possessed  of 
to  be  equally  divided  between  his  sisters  A.  and 
;S^.  for  their  sole  use  and  benefit,  to  be  invested  in 
his  sisters'  names  as  they  should  direct ;  his  sister 
A.  (who  was  then  over  tw^enty-fivo  years  of  age) 
to  have  the  immediate  control  of  her  share,  and 
his  sister  >S'.  upon  attaining  twenty-five  years,  until 
Avhich  time  it  was  to  beheld  in  trust  for  her.  And 
in  case  of  the  death  of  either  of  his  sisters  before 
him,  or  before  marrying  and  having  children,  the 
whole  of  the  property  to  go  to  the  survivor.  The 
testator's  elder  sister  A.  married  and  had  children  : 
—Held,  that  the  gift  over  to  tlie  surviving  sister,, 
on  the  contingency  of  the  death  of  the  other  before 
marrying  and  having  children,  was  referable  to 
such  death  occurring  before  she  should  attain  the 
age  of  twenty-five  years;  and  that  the  younger 
sister,  on  attaining  twenty-five,  though  still  un- 
married, became  absolutely  entitled  to  a  moiety  of 
the  property.    Claek  v.  Heney      -        -  222 

DEBENTUHES  —  Promissory  Notes  —  Negotiable 
Instruments — Contract  to  pay  the  Bearer — Equi- 
ties betioeen  Company  and  original  Holder — 
Amount  of  Interest — Winding-up  under  Supervision 
— Supervision  Order  relating  bach  to  confirmatory 
Besolution.]  The  directors  of  a  company,  having 
power  by  its  memorandum  of  association  to  borrow 
money  and  to  issue  transferable  or  other  bonds, 
mortgages,  or  debentures,  had,  under  its  articles  of 
association,  large  powers  for  issuing  "  debentures, 
bonds,  obligations,  or  other  securities,  either  spe- 
cifically charged  on  anj^  property  of  the  company, 
or  not  so  charged,  in  any  form  or  manner,  or  for 
any  amount,"  not  exceeding  the  nominal  capital  of 
the  company,  and  a  specific  power  to  issue  and 
indorse  negotiable  instruments. — The  company 
issued  in  payment  to  vendors  of  land  to  them 
instruments  described  on  their  face  as  "  debenture 
bonds,"  and  stamped  as  bonds,  and  expressed  that 
the  company  "  bind  themselves  and  their  succes-- 
sors  to  pay  the  bearer  the  principal  sum  of  £20."' 
The  words  with  resi^ect  to  interest  were  in  similar 
form,  and  there  w-as  no  charge  on  any  of  the  pro- 
perty of  the  company.  The  instruments  were  sold 
in  open  market. — The  companj^  being  now  in 
course  of  winding-up,  it  being  admitted  that  the 
company  had  equities  against  the  parties  to  whom 
the  instruments  were  originally  issued  : — Held,  1. 
That  the  instruments  w^ere  promissory  notes,  or  if 
not  promissory  notes,  negotiable  instruments,  and 
amounted  to  contracts  to  pay  any  one  who  might 
I  liappen  to  be  the  bearer.  2.  That,  consequently, 
!  holders  for  value  without  notice  of  the  equities 
\  were  entitled  to  prove  for  the  amount  due  free 
i  from  equities.  3.  That  the  right  to  prove  was  not 
affected  by  the  fact  that  holders  had  purchased 
I  after  the  passing  of  resolutions  to  wdnd  up  the 
company,  though  without  notice  of  their  having 
I  been  passed. — The  winding-up  which  commenced 
I  by  resolutions  duly  confirmed,  w^as  being  con- 
I  tinned  under  the  supervision  of  the  Court : — Held, 
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th'dt  the  supervision  order  related  back  for  all  pur- 
poses to  the  confirmatory  resolution,  and  conse- 
quently that  the  proof  could  only  be  made  for  the 
X)rincipal  and  interest  to  the  date  of  the  confirma- 
tory resolution ;  and  that  this  question  was  not 
affected  by  the  fact  that  interest  had  been  paid  to 
a  later  date.  In  re  Imperial  Land  Company  of 
Marseilles.  Ex  x>arte  Colborne  and  Straw- 
bridge  478 
DEFECTIVE  EXECUTION— Evidence  iu  equity 

See  Eeference  to  Poweu.  [371 
DEMONSTRATIVE  LEGACY         -        -  506 
See  Legacy,  Specific  or  demonstrative. 
DEVISE— Failure  of  life  estate— Equitable  re- 
mainder      _        _        _        _  569 
See  Failure  of  Life  Estate. 
DIRECTOES— Qualification  of— Paid-up  shares 

[100,  242 
See  Acceptance  of  Shares.    2,  3. 
DISCOVERY  OF  DEFENDANT'S  GK^-E— Pleading 
— Exceptions  to  Answer.']    In  1862  a  policy  of 
assurance  was  granted  upon  the  life  of  A.,  who 
about  the  same  time  went  to  reside  in  India.    On  j 
account  of  A.'s  bad  state  of  health  an  additional 
premium  was  charged,  but  the  Indian  extra  rate 
w^as  not  charged  by  the  company,  Avho  alleged 
that  they  did  not  know  of  A^s  departm-e  for 
India.    In  1868,  the  days  of  grace  having  expired, 
the  comf)any  declined  to  reinstate  tlie  policy 
except  upon  the  terms  of  payment  of  the  Indian 
extra  rate  for  the  period  that  had  elapsed  since  the 
policy  was  effected,  relying  upon  the  condition 
contained  in  the  policy,  that  it  should  be  void  if 
the  assured  should  go  beyond  Europe  without 
obtaining  permission  of  the  directors  on  payment  ; 
of  a  premium  adequate  to  the  extra  risk,   A.  filed 
his  bill,  praying  a  declaration  that  he  was  entitled 
to  the  benefit  of  his  j^olicy  upon  payment  of  the 
premir.m  originally  charged,  with  liberty  to  reside 
in  India  without  extra  jDremium;  and  interro- 
gated the  company  as  to  their  habit  with  regard 
to  similar  cases  at  the  time  his  policy  was  Issued,  ! 
calling  upon  them  to  take  ten  policies  imme-  | 
diately  preceeding  and  immediately  subsequent  to  | 
the  date  of  A.'s  policy,  upon  the  lives  of  persons  1 
about  to  start  for  India  in  the  Civil  Service,  and  ! 
to  state  whether  any  such  licenses  and  extra  pay-  ■ 
ments  were  given  or  made  in  such  cases,  and  the  ' 
form  of  the  respective  policies : — Held,  upon  ex- 
cejDtions  to  answer,  that  the  Defendants  were  ' 
bound  to  give  the  discovery  sought  by  the  inter-  ! 
rogatory,  for  the  purpose  of  enabling  the  Plaintiff 
to  establish  the  case  of  conduct  and  waiver  in  ! 
similar  cases  raised  by  the  equity  of  his  bill. 

GlEDLESTONE    V.    NOKTH     BRITISH    MERCANTILE  i 

Insurance  Company  -  -  -  -  197  I 
DISCRETION— Trustees— Investment       -    439  j 

See  Investment  by  Trustees.    2.  ! 
 Trustees — Investment  -        -         -      80  j 

See  Conversion.  I 
DISTRESS  FOR  RENT  —  Injunction  against—  j 

Bankruptcy    -        -        -    204,  615  : 

See  Injunction  in  Bankruptcy.    1,  2.  ! 
DISTRIBUTION— Period  of  -        -        -     522  ! 

See  "  Issue  then  Living." 
DIVIDENDS— Fund  in  Court— Trustee  Ptelief  Act  | 

See  Trustee  Eelief  Act.  .  [155  j 
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 Fund  in  Court — Lauds  Clauses  Act     15,  23 

See  Burial-ground.    1,  2. 
DOCUMENTS— Production  of         -        -  284 

See  PpvODuction  of  Documents. 
DOMICIL— Foreign— Legacy  duty— Children  lesri- 

timated  by  foreign  law      -        -  474 

See  Legacy  Duty. 
 Foreign — Succession  duty      -        -  378 

See  Slx'Cession  Duty. 
DOWER— 8  &  9  Vict.  c.  112— Satisfied  Term.] 
A.,  being  lessee  of  land  for  ninety-nine  years, 
created  a  term  by  way  of  mortgage,  and  subse- 
quently acquired  tlie  fee.  He  afterwards  became 
bankrupt.  By  agreement  between  his  assignees 
in  bankruptcy,  himself,  and  the  mortgagee,  a  deed 
was  executed  by  which  the  mortgage  debt  was 
released,  and  the  fee  simple  was  conveyed  to  the 
mortgagee  freed  and  discharged  from  all  equity  of 
redemption : — Held,  upon  demurrer  to  a  bill  for 
dower  by  A.'s  widow  (married  in  1832),  that  upon 
tlie  release  and  extinction  of  the  mortgage  debt 
the  term  which  was  created  for  the  purpose  of 
securing  that  debt  became  a  satisfied  term  within 
8  &  9  Yict.  c.  112,  s.  2,  and  afforded  no  protection 
against  the  claim  of  A.'s  widow  to  dower.  Ander- 
son V.  PiGNET  -----  329 
DYING  WITHOUT  IBSVE— Will— Construction- 
Gift  over — Failure  of  Condition — Words  "and" 
"or.'  ]  Atestator  gave  his  residuary  estate  to  his  wife 
for  life,  and -afterwards  to  his  cousin  jBT.  for  her  sole 
use;  and  should  she  have  any  legal  issue  by  mar- 
riage, to  be  divided  amongst  them  equally  at  twenty- 
one.  "  Should  the  said  H.  not  survive  my  wife, 
and  die  without  the  said  legal  issue  by  marriage," 
he  gave  liis  residuary  estate  to  31. — H.  survived 
the  testator's  wife,  but  had-  no  children  : — Held, 
that  the  words  "not  survive"  must  be  construed 
as  equivalent  to  "  die  in  the  lifetime  of,"  and  that 
the  gift  over  could  only  take  effect  on  the  death 
of  H.,  without  children,  in  tl:e  lifetime  of  the  tes- 
tator's widov/,  which  event  nut  having  happened, 
it  failed. — Grey  v.  Pearson  (6  H.  L.  C.  61)  and 
Brownsicord  v.  Edwards  (2  Yes.  Sen.  243)  con- 
sidered.   Peed  v.  Braithwaite      -        -  514 

EVIDENCE— Cross  suit       -        -        -  414 

See  Cross  Suit. 
 Insane  witness  -        -        -         -  420 

See  Insane  Witness. 
 Parol,  to  prove  intention  of  testator  -  542 

See  Will  speaking  from  Death. 
 Parol,  to  prove  intention  of  testator  -  678 

See  Mistake  in  Will. 
 Presumption — Woman  past  child-bearing 

See  Woman  past  Child-bearing.  [408 
 Presumption  of  death — Person  not  heard  of 

for  seven  years      -         -         -  236 

See  Presusiption  of  Death. 
 Winding-up— Contributory     -        -  428 

See  Witness  in  Winding-up, 

EXCEPTIONS  TO  ANSWER- Discovery  -  197 
See  Discovery  of  Defendant's  Case. 

EXECUTION  CREDITOR -Liquidation  by  arrange- 
ment— Eelation  back  to  petition  -  604 
See  Liquidation  by  Arrangement.  1. 
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FAILUKE  OF  LIFE  -ESTAT-E— Will— Devise  of 
Realty — Equitable  Remainder — Intermediate  Rents 
— Residue^  Testator  devised  a  freehold  house  to 
trustees  and  their  heirs,  upon  trust  "  to  permit 
and  suffer  or  sufficiently  authorize  and  empower" 
his  wife  "  to  receive  and  take  "  the  rents  for  her 
separate  use ;  and  after  her  decease  upon  similar 
trusts  in  favour  of  his  niece  E,  W. ;  and  from  and 
after  her  decease  to  stand  seised  of  the  same  house 
upon  trust  for  all  or  such  one  or  more  of  her 
children  or  child  as  she  should  by  deed  or  will 
appoint,  and  in  default  (which  happened)  of  ap- 
pointment, upon  trust  for  all  and  every  the  child 
and  children  of  E.  W.,  "  who,  being  a  son  or  sons, 
shall  attain  the  age  of  twenty-one  years,  or,  being 
a  daughter  or  daughters,  shall  attain  that  age  or 
be  sooner  married;  if  more  than  one,  in  equal 
shares  as  tenants  in  common"  .  .  .  but  if  no  child 
of  E.  W.  should  "  live  to  attain  a  vested  interest 
in  "  the  premises,  the  house  was  to  fall  into  his 
residuary  real  estate.  The  will  gave  to  the  trus- 
tees for  the  time  being  power,  with  the  consent  of 
the  wife  during  her  life,  to  lease  the  house. — After 
the  testator's  death,  his  wife  entered  into  receipt 
of  the  rents  of  the  house;  and  after  her  death 
E.  W.  entered  into  receipt  of  the  rents,  and  so  con- 
tinued until  her  death  in  1861.  Her  only  child,  a 
daughter,  attained  twenty-one  in  1870  : — Held, 
that  the  remainder  to  the  daughter  of  E.  W.  was 
an  equitable  remainder,  and  consequently  did  not 
fail,  although  the  preceding  life  estate  failed  before 
she  attained  twenty-one  : — Held,  further,  that  the 
intermediate  rents  of  the  house  fell  into  the  resi- 
duary real  estate. — Riley  v.  Garnett  (3  De  G.  & 
Sm.  629)  not  followed.    In  re  Eddels'  Tkl'Sts 
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FOEEIGN  LAW— Children  born  before  marriage 

— Legacy  duty      -        -        -  474 

See  Legacy  Duty. 
FORFEITURE  — Power  — Appointment  by  will 

before  forfeiture     -        -        -  433 

See  Forfeiture  Clause. 
FORFEITURE  CLAUSE  —  Poioer  to  appoint  hy 
Will — Forfeiture  of  Power — Will  previously  exe- 
cuted.^ Under  a  settlement  a  fund  was  held 
upon  trust  for  such  persons  as  G.  and  B.  should 
jointly  appoint,  and  subject  thereto  upon  trust 
for  G.  for  life,  with  remainder  to  B.  for  life,  sub- 
ject to  determination  as  thereinafter  mentioned, 
with  remainder  to  such  of  a  certain  class  as  B. 
should  by  deed  or  will  appoint:  and  it  was  pro- 
vided that  if  B.  should  commit  any  of  cerlain  acts, 
his  life  estate  should  be  determined  and  the  trust 
fund  should  go  as  if  B.  were  actually  dead,  and 
all  the  powers  therein  contained  should  thence- 
forth be  exercised  as  if  he  were  then  dead,  with- 
out prejudice  to  his  right  to  exercise  jointly  with 
G.,  either  before  or  after  the  determination  of  the 
trust  in  his  favour,  the  joint  power  reserved  to 
them.  B.  committed  an  act  of  forfeiture,  and 
afterwards  died:— He W,  that  the  sole  power  of 
appointment  reserved  to  him  was  not  effectually 
exercised  by  a  will  made  prior  to  the  forfeiture. 
Potts  v.  Britton  _  _  _  -  433 
FORGED  BILL  OF  LADmCt—Bill  of  Exchange- 
Representation — Guarantee  of  Genuineness.']  A 
bill  of  exchange  drawn  upon  the  Plaintiff  by  his 
correspondent  abroad  against  bill  of  lading,  was 
sent  through  the  Defendants,  who  were  bankers. 


FORGED  BILL  OF  LAmUG— continued. 
for  presentation  and  collection.  The  bank  pre- 
sented the  bill  to  the  Plaintiff  with  this  memo- 
randum :  "  The  bank  holds  bill  of  lading  and 
policy  for  251  bales  of  cotton,  per  William  Cum- 
mings."  The  Plaintiff  accepted  the  bill  without 
asking  to  see  the  bill  of  lading,  and  afterwards 
retired  it  before  it  was  due,  paid  the  money  and 
received  the  bill  of  lading,  which  proved  to  be  a 
forgery. — Upon  bill  filed  against  the  bank  to  re- 
cover back  the  money  so  paid  upon  the  bill  of 
exchange : — Held,  that  the  memorandum  did  not 
amount  to  a  guarantee  by  the  bank  that  the  so- 
called  bill  of  lading  was  genuine ;  and  that  the 
Plaintiff  had  no  equity  to  recover  back  the  money. 


Leather  v.  Simpson  -        -        -  -  398 
FORMA  PAUPERIS— Defendant  in  contempt- 
Costs— Suitors'  fund        -  -  290 
See  Contempt,  Process  op.  2. 


FRAUDULENT  CONVEYANCE— Negligence  292 
See  Priority  by  Negligence. 

FREEHOLD  HOUSES  '—Will— Construction- 
Mortgage  of  Term  to  Testator — Mortgage-money 
held  not  to  pass.]  The  lessee  for  a  term  of  years 
of  four  houses  assigned  the  term,  by  way  of  mort- 
gage, to  the  owner  in  fee  of  the  immediate  rever- 
sion, who  afterwards  devised  the  houses  by  the 
description  of  "my  freehold  houses,"  mentioning 
the  number  of  the  houses  in  the  street  where  they 
were  situated ;  and  he  was  in  possession  as  mort- 
gagee at  the  time  of  his  death  : — Held,  that  the 
mortgage  debt  did  not  pass  under  the  devise,  but 
formed  part  of  the  testator's  personal  estate. 
BowEN  V.  Barlow     _        _        -        _  454 

GENERAL  ORDER,  NOV.  11,  1862,  r.  60  428 

See  Witness  in  Winding-up. 

 MARCH  21,  1868        -        -        -  356 

See  Keduction  op  Capital  and  Shares. 

GENERAL   RULES   IN  BANKRUPTCY,  JAN., 
1870,  r.  260  -        -        -        -  615 

See  Injunction  in  Bankruptcy.  2. 

GIFT,  ORIGINAL  OR  SUBSTITUTIONAL— TFzZZ— 
Substituted  Gift  to  Issue — Time  lohen  Class  to  be 
ascertained — Joint  Tenants.]  Bequest  to  testa- 
tor's wife  for  life,  and  afterwards  equally  between 
all  his  brothers  and  sisters,  namely,  M.,  E.,  T.,  S., 
and  jP.  ;  but  in  case  any  of  them  should  die  leav- 
ing issue,  then  the  part  or  share  of  him,  her,  or 
them  so  dying  should  go  to  his  or  their  respective 
issue. — The  testator  died  in  1842,  and  his  widow 
in  1868.  None  of  the  brothers  and  sisters  sur- 
vived her.  E.  and  F.  predeceased  the  testator, 
leaving  children  and  remoter  issue,  of  whom  some 
were  born  before  and  some  after  the  death  of  the 
testator,  and  some  died  in  the  widow's  lifetime. 
M.  survived  the  testator,  and  died  leaving  chil- 
dren ;  T.  survived  the  testator,  and  died  without 
issue ;  S.  survived  the  testator,  and  left  one  child  : 
— Held,  that  the  word  "  issue"  was  to  be  taken  in 
its  largest  sense: — Held,  also,  that  the  class  of 
issue  of  E.  and  F.  were  to  be  ascertained  at  the 
testator's  death,  and  the  class  of  issue  of  M.  at 
M!s  death,  and  that  in  each  case  the  issue  were 
entitled  to  the  parent's  one-fifth  share  per  capita, 
as  joint  tenants ;  also  that  the  representative  of  T, 
and  the  only  child  of  >S'.  were  each  entitled  to 
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GIFT,  OEIGINAL  OR  SUBSTITUTIONAL— co/^^fZ. 
one-fiftli  share.  Ive  v.  King  (16  Beav.  46)  fol- 
lo^Yed.  HoBGEN  v.  Neale  -  -  -  4S 
GREAT-NEPHEW     -        -        -        -  97 

See  Nephews  and  Great-Nephews. 
GUARANTEE— Forged  bill  of  lading— Genuine- 
ness       _        _        >        -        -  398 
See  Foeged  Bill  of  Lading. 

HEIR-AT-LAW— Opposition  to  will— Costs  472 

See  Unsuccessful  Opposition  to  Will. 
HOTCHPOT  GLLm'E— Covenant  to  settle— Will- 
Satisfaction — Share  of  Eesidue — Amount  of  Estate 
for  Distribution.^  A  testator,  afti-r  providing  for 
the  payment  of  Ms  debts,  directed  tliat  his  resi- 
duary estate  should  be  divided  amongst  his  nine 
children  equally  if  it  did  not  exceed  £40,000,  but 
if  it  exceeded  that  amount,  in  such  a  way  that  the 
shares  of  his  sons  should  be  one-twentieth  greater 
than  the  shares  of  his  daughters.  He  then  recited 
that  he  had  covenanted,  in  the  marriage  settle- 
ment of  one  of  his  daughters,  to  make  a  certain 
provision  for  her,  and  directed  that  any  money 
paid  by  his  executors  to  the  trustees  of  the  settle- 
ment in  pursuance  of  the  covenant  should  be 
taken  pro  tanto  as  part  of  the  daughter's  share 
under  the  will,  and  brought  into  hotchpot  and 
accounted  for  accordingly.  The  state  of  the  testa- 
tor's property  Avas  such  that  it  exceeded  £40,000 
if  the  amount  which  the  executors  became  liable 
to  pay  under  the  covenant  was  included  in  it  for 
the  purpose  of  distribution,  but  not  otherwise  : — 
Held,  that  the  effect  of  the  hotchpot  clause  was  to 
make  the  estate  for  the  purpose  of  distribution  as 
if  the  debt  created  by  the  covenant  had  never 
existed,  and  that  it  must  be  distributed  as  exceed- 
ing £40,000.    Fox  v.  Fox    -        -        -  142 

HUSBAND  AND  WIFE— Separate  use— Second 
marriage  _  _  _  _  5 
See  Sepakate  Use. 

 Settlement — After-acquired  property  279 

See  Covenant  to  settle. 

 Wife's  debt  —  Separate  estate  —  Charging 

order  -----  470 
See  Married  Women's  Property  Act. 

  Woman  past  child-bearing  —  Presumption 

See  Woman  past  Child-bearing.  [408 

ILLEGITIMATE  CHILDREN  —  Legitimated  by 
foreign  law  -  -  -  -  474 
See  Legacy  Duty. 

IMPLICATION— Absolute  gift  at  twenty-one  146 
See  Implied  Gift  at  Twenty-one. 

IMPLIED  GIFT  AT  TWESTY-ONE— Will- Con- 
struction— Conditional  Gift  over.']  A  legacy  was 
directed  to  be  held  on  trust  for  D.,  "  should  he 
survive  my  sister  T. ;  should  he  not  survive  her, 
nor  attain  his  twenty -first  year,"  over: — Held,  thai 
an  absolute  gift  to  B.  at  twenty-one  must  be  im- 
plied.  In  re  Thompson's  Trusts   -        -  146 

INCOME  AND  CORPUS— Fund  in  Court-Divi- 
dends _  _  _  _  155 
See  Trustee  Eelief  Act. 

INDEMNITY— Failure  of— Transfer  of  business  of 
insurance  company  -  -  -  164 
See  Amalgamation  of  Companies.  2. 


INFANT — Settlement  by  Court — Confirmation  of 
dealings  with  trust  funds  -  -  439 
See  Settlement  by  the  Court. 

INJUNCTION— Bankruptcy  Act,  18G9  -  214,  615 
See  Injunction  in  Bankruptcy.  1,  2. 

  Dissolution  of — Amendment  of  bill    -  31 

See  Contempt,  Process  of.  1. 

  Nuisance — Adjoining  property         -  338 

See  Nuisance  to  adjoining  Property. 

  Trade-mark — "  The  original "         -  446 

See  Trade-mark. 

INJUNCTION  IN  BANKRUPTCY-^au/.-n/^^c?/  Act, 
1869,  ss.  95, 125, 12Q— Distress — Seizure  and  Sale — 
Distinction  between  Liquidation  bij  Arrangement 
and  Composition  with  Creditors.']  Distress  under 
a  statutory  power,  levied  by  a  gas  company  against 
the  goods  of  a  debtor,  who,  on  the  day  of,  but 
after  the  seizure,  filed  a  petition  for  liquidation  by 
arrangement,  and  obtained  an  ex  parte  injunction 
restraining  the  sale  of  the  goods  seized.  At  the 
first  meeting  of  creditors  a  composition  under  the 
126th  section  of  the  Bankruptcy  Act,  1869,  was 
resolved  upon  by  the  requisite  majority  of  credi- 
tors, and  the  resolution  was  afterwards  duly  con- 
firmed and  registered.  Subsequently,  on  the  ap- 
plication of  the  debtor,  the  order  appealed  from 
was  made,  directing  the  company  to  deliver  up  the 
goods  seized  by  them  under  the  distress  :—Held, 
that  the  order  must  be  discharged.  Cases  of  li- 
quidation by  arrangement  under  sect.  125,  and 
composition  with  creditors  under  sect.  126,  distin- 
guished. Ex  parte  Birmingham  Gaslight  and 
Coal  Cosipany,  In  re  Adams       -        -  204 

2.  Banhrupt^i  Act,  1869,  ss.  13,  ^^—Gen. 

Rules  of  Jan.,  1870,  Rule  260— Distress  for  Rent 
— Execution  or  other  legal  Process.]  Distress  for 
rent  is  not  "  an  execution  or  legal  process  "  within 
the  meaning  of  those  terms  in  sect.  13  of  the 
BanJcruptcij  Act  of  1869,  and  Kule  260  of  the  Gen. 
Eules  of  Jan  ,  1870  ;  therefore,  where  a  gas  com- 
pany who,  by  an  express  section  in  their  special 
Act,  were  authorized  to  recover  rent  and  charges 
due  to  them  for  gas  "  by  the  same  means  as  land- 
lords may  recover  rent  in  arrear,"  after  notice  of 
the  filing  of  a  petition  for  liquidation  by  arrange- 
ment distrained  upon  the  goods  of  the  petition- 
ing debtors  for  a  sum  due  for  gas  supplied,  and 
the  County  Court  Judge  granted  an  injunction 
under  the  Bankruptcy  Act,  1 869,  restraining  fur- 
ther proceedings  in  the  distress  -.—Held,  that  the 
injunction  had  been  improperly  granted,  and  that 
the  distress  was  good  against  the  trustee  under  the 
liquidation.  Ex  parte  Birmingham  and  Staf- 
fordshire Gas  Light  Company.  In  re  Fanshaw 
&  YORSTON      -         -         _         -         _  615 

INSANE  WITNESS  —  Practice  —  Evidence— Affi- 
davit— Jurat.]  Before  the  affidavit  of  a  person 
suffering  from  mental  delusions,  and  in  confine- 
ment in  a  lunatic  asylum,  can  be  received,  his 
mental  condition  must  first  be  ascertained  by  pre- 
liminary inquiry  before  the  Court  or  some  person 
specially  delegated  for  that  purpose ;  and  there- 
fore an  affidavit  sworn  by  a  person  in  a  lunatic 
asylum,  without  any  notice  in  the  jurat  of  the  cir- 
cumstances under  which  or  the  place  where  it  was 
sworn,  was  ordered  to  be  taken  off  the  file.  Spittle 
V.  Walton      -----  420 
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INTEEEST— Mortgage  for  a  time  certain— Implied 
proviso  for  punctual  payment  -  691 
See  Mortgage  foe  a  Time  ceetaix. 

INTERROGATORIES— Amendment  of      -  425 

See  AMEND3IENT  OE  iNTEEEOCiATOKIES. 

INVESTMENT  BY  TRUSTEES  —  Loss  of  Trust 
Fund  —  Investment  on  Mortgage  —  Negligence  of 
Solicitor  —  LicibiJity  of  Trustee.']  A  trustee  is 
liable  for  the  loss  of  a  trust  fund  occasioned  by 
his  solicitor  having  neglected  to  take  proper  pre- 
cautions on  the  occasion  of  the  investment  of  the 
fund  on  mortgage.  "Whether  tlie  loss  falls  on  the 
trustee  if  occasioned  by  a  fraud  practised  on  him, 
quaere.    HoPGOOD  v.  Paekin  -        -  74 

2.  •          Discretion  —  Surviving  Trustee.'] 

"Whether  a  power  to  A.  and  J5.,  or  others,  the 
trustees  of  a  will  for  the  time  being,  to  make 
such  investments  of  the  funds  subject  thereto  as 
they  may  in  their  discretion  think  tit,  authorizes 
the  survivor  of  A.  and  B.  to  invest  in  foreign 
securities,  quxre.  Zambaco  v.  Cassavetti  439 
ISSUE—"  Then  living,"  Gift  to      -        -  622 

See  "  Issue  then  Living." 
 When  to  be  ascertained — Joint  tenants  48 

See  Gift,  Oeiginal  oe  substitutional. 
ISSUE  AT  LAW— Costs  of-Heir-at-law  against 

devisee        _        _        _        _  472 

See  Unsuccessful  Ofposition  to  Will. 

"  ISSUE  THEN  LIVING  "  —  Will -Femoteness— 
Trust  for  Sale  and  Distribution  after  Estate  tail — 
Period  of  Division — Joint  Tenancy  or  Tenancy  in  j 
common —  Words  of  Severance  and  Equality.']  \ 
Where  estates  are  devised  in  tail,  with  remainder  j 
to  trustees  for  sale  and  distrjj)utioii  of  the  proceeds 
among  a  class,  the  gift  of  the  proceeds  is  void  tin-  | 
less  the  class  must  be  ascertained  within  the  period  } 
allowed  by  the  rule  against  perpetuities.  The  will  of 
W.  G.  contained  a  direction  to  the  trustees,  after 
the  failure  of  limitations  for  life  and  in  tail  to  sell 
and  pay  a  share  of  the  proceeds  to  the  children  of 
A.  H.  "then  living,"  and  the  issue  of  such  as 
should  be  then  dead,  leaving  issue,  shore  and  share 
alike,  such  issue  to  take  no  greater  share  than  their 
2)arent  would  have  had  if  living,  and  to  pay  another 
share  to  P.  J.  for  life,  with  remainder  over  as  to 
one  moiety  to  the  children  of  A.  H.  "then  living," 
and  such  other  issue  as  in  respect  of  the  first  share, 
and  as  to  the  other  moiety  to  the  children  of  P.  J. 
"  then  living  " : — Held,  that  the  words  "  then  liv- 
ing "  in  both  clauses  relating  to  the  children  of 
A.  H.  referred  to  the  same  class  of  children,  namely, 
those  living  at  the  failure  of  the  prior  limitations  : 
but  that  the  same  words  in  the  clause  relating  to 
the  children  of  P.  J.  referred  to  the  class  living  at 
the  death  of  P.  /. : — Held,  also,  that  the  children 
of  A.  H.  took  as  tenants  in  common  with  the 
classes  of  issue  of  deceased  children  ;  but  that  the 
members  of  each  such  class  took  as  joint  tenants 
inter  se.    Heasman  v.  PexVESE        -         -  622 

JOINT  TENANT  OR  TENANT  IN  COMMOIi— Will 
— Payment  of  Testator's  Debts.]  A  testator  directed 
his  debts  to  be  paid  in  the  first  instance  by  his 
executor  and  executrix.  He  then  gave  all  the  resi- 
due of  his  real  and  personal  estate  to  his  brother 
and  sister,  to  hold  the  same  nnto  his  said  brother 
and  sister,  their  heirs,  executors,  administrators, 
and  assigns :  but  in.  case  his  brother  died  in  the 


!  JOINT  TENANT  OR  TENANT  IN  COMMON— co?i. 
I  lifetime  of  his  sister,  without  leaving  i<sue,  then 
I  he  gave  his  share  and  interest  in  the  property  to 
I  his  sister  absolutely,  and  he  appointed  his  brother 
j  and  sister  executor  and  executrix  of  his  will.. 
I  The  brother  died  before  the  testator,  leaving  a  son, 
j  who  was  the  testator's  heir-at-law,  and  the  testa- 
i  tor's  personal  estate  was  not  sufficient  for  payment 
[  of  his  debts  : — Held,  that  the  gift  of  the  residue 
I  to  the  testator's  brother  and  sister  was  a  gift  to 
I  them  as  tenants  in  common,  and  that  the  share  of 
the  sister  and  the  share  of  the  brother,  which  had 
j  lapsed  to  the  heir-at-law,  must  bear  the  debts 
:  equally.     Eyves  v.  Ryves  -        -        -  539 

  Gift  to  issue      -        -        -        -      48  « 

j  See  Gift,  Oeiginal  or  substitutional. 

I          Gift  to  "issue  then  living ''    -        -  225 

>See"  Issue  then  Living." 

JUDGMENT  DEBT— Married  woman— Debt  before 
marriage      _         _         _         _  470 
'  See  Maeried  Women's  Peopeety  Act. 

!  JURAT— Affidavit  of  insane  witness         -  43^ 
I  See  Insane  Witness. 

JURISDICTION— Bill  for  money  demand  -  215 
'■  See  Miseepeesentation  in  Peospectus. 
 Concurrent  of  law  and  equity— Monej-  de- 
mand -        -         -        -  '  254 
i             See  Bill  for  Account. 

Justices — Accommodation  works  by  railway 
company  —  Concurrent  jurisdiction  of 


Chancery     -         -        -         -  116 
Accommodation  Works, 
Petition  under  Lands  Clauses  Act,  s.  78 — 
Payment  out  of  Court      -        -  410 
See  Paybient  out  of  Court. 

LAPSE  —  Faihu-e  of  life  estate  —  Intermediate 
rents  -----  559 
See  Failure  of  Life  Estate. 

LEAVE  TO  PROCEED  AFTER  WINDING-UP— 

Company — Winding-uip — Specific  Performmice — 
Leave  to  enforce  an  Answer  —  Companies  Act, 
1862,  ss.  87,  151,]  A  vendor's  suit  was  instituted 
against  a  company  for  sisecific  performance,  and 
an  injunction  obtained  restraining  an  action  ta 
recover  the  deposit-money  paid  on  the  contract. 
Interrogatories  were  filed,  but  before  the  answer 
was  put  in  the  Defendant  company  was  in  course 
of  voluntary  winding-up  under  supervision.  On 
a  summons  for  leave  to  continue  the  suit,  notwith- 
standing the  winding-up,  the  Court  gave  leave 
to  enforce  an  answer,  but  directed  that  no  further 
proceedings  should  be  taken  witliout  leave  of  the 
Court,  Thames  Plate  Glass  Company  v.  Land 
AND  Sea  Telegraph  Company      -        -  243 

LEGACY— Specific  or  demonstrative  -  506 
See  Legacy,  Specific  oe  demonstrative. 

LEGACY  DUTY— 55  Geo.  3,  c,  184,  s.  2— Stranger 
in  Blood — Children  Legitimated  hy  Foreign  Law 
— Domicil — Status.]  The  proceeds  of  land  in 
England  devised  by  a  British  subject  domiciled 
in  France  on  trust  to  sell  and  pay  the  proceeds  to 
his  daughters  born  of  a  French  mother  before 
marriage,  but  afterwards  legitimated  according  to 
French  law : — Held,  liable  to  legacy  duty  at  £1  per 
cent.  only.    Skottowe  v.  Young     -        -  474- 
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LEGACY,  SPECIFIC  OR  DEMONSTRATIVE— A  ' 

testator,  reciting  that  lie  Avas  entitled,  after  the 
death  of  his  sister,  to  £5G02  consols,  bequeathed 
to  his  son  the  sum  of  £2000-  consols,  part  thereof, 
or  a  sum  equal  thereto,  to  be  transferred  or  paid 
to  him  when  the  same  should  be  received  by  his 
executors.  After  the  date  of  his  will  the  tes- 
tator's sister  died,  and  he  received  the  £5602 
consols,  which  he  sold  out  and  mixed  with  his 
other  moneys.  He  afterwards  confirmed  his  will 
by  a  codicil,  but  died  without  having  aiij  sum  of 
consols : — Held,  that  tlie  legacy  was  specific ;  and 
that  the  particular  fund,  part  of  which  was  given 
to  the  son,  being  no  longer  in  existence,  the  legacy 
failed.  Observations  on  Le  Grice  v.  Finch  (3 
Mer.  50).    Oliver  v.  Oliver         -        -  506 

LEGATEE— Misdescription  of        -        -  578 

See  Mistake  in  Will. 
LIEN — Solicitor— Charge  on  property  recovered 

See  Solicitor's  Liex.  [181 

LIQUIDATION  BY  ARRANGEMENT-i?fn J^rz/jjfc^ 
Act,  1869,  s.  95,  subs.  3 ;  s.  125 — Execution — Seizure 
and  Sale— Act  of  Banlcruptcy — Belation  hciclc.'] 
The  filing  of  a  petition  for  liquidation  by  ar- 
rangement is  an  act  of  bankruptcy  "  available 
for  adjudication "  within  the  meaning  of  the 
95th  section,  sub-sect.  3;  and  the  title  of  the 
trustee  appointed  in  the  liquidation  relates  back 
in  the  same  manner  as  the  title  of  a  trustee  under 
a  bankruj)tcy. — Therefore,  where  a  petition  for 
liquidation  by  arrangement  had  been  filed  by  a 
debtor  before  seizure  of  his  goods  under  an  exe- 
cution, and  notice  of  the  filing  was  given  to  the 
solicitors  of  the  execution  creditor  before  sale,  and 
the  goods  were  afterwards  sold  by  the  sheriff  to 
the  solicitors,  who  were  restrained  by  injunction 
from  removing  them  : — Held,  that  the  goods  must 
1)6  delivered  up  to  the  trustee  wlio  had  been  ap- 
pointed in  the  liquidation.  Hx  iiarte  Duignan 
AMD  Others.    In  re  Bissell  Brothers    -  604 

2.  Banlcruptcij  Act,  1SQ9, s.l2Q—Gen.Rules 

of  Jan.,  1870,  Ride  295 — Composition — Registration 
of  Resolution — Examination  of  Debtor  and  Wit- 
nesses.'] The  proper  time  for  investigation  into 
tlie  affairs  of  a  debtor,  who  has  filed  a  petition 
for  liquidation  by  arrangement  with  his  creditors, 
is  at  the  meetings  of  creditors ;  and  the  Eegistrar 
has  no  power,  upon  the  presentation  to  him  for 
registration  of  a  resolution  for  composition,  to 
direct  an  examination  before  him  of  the  debtor  or 
other  witnesses.  Ex  parte  Levy  &  Co.  In  re 
Varbetian  &  Co.      -        -        -        -  619 

 Distinguished  from  composition  with  creditors 

[204 

See  iNjrxcTiox  m  Bank;rt:ptcy.  1. 
LLOYD'S  BONDS — Company — Contractor — Invalid 
Issue  of  Bonds — Purchaser  for  Value — Achnoio- 
ledgment  hy  Company.']  Lloyd's  bonds  payable  in 
three  years,  with  interest  in  the  meantime,  were 
given  by  a  company  to  their  contractor  as  com- 
pensation for  the  surrender  of  the  contract.  Two 
of  these  bonds  were  purchased  for  value  from  the 
contractor,  without  notice  of  the  arrangement  be- 
tween him  and  the  company.  The  bonds  and  the 
transfers  were  registered  in  the  company's  books. 
The  transferee  sued  tlie  company  for  eighteen 
months'  interest,  and  recovered  the  amount  due. 
Subsequently  proceedings  at  law  were  taken 


LLOYD'S  'Zmm—continued. 
against  the  company  to  recover  principal  and  in- 
terest, and  judgment  was  entered  uj)  by  consent 
against  the  company,  which  was  then  ordered  io 
be  wound  up  : — Held,  upon  adjourned  summons, 
that,  whether  the  bonds  were  valid  or  invalid  in 
the  hands  of  the  contractor,  the  official  liquidator 
was  precluded  by  the  subsequent  conduct  of  the 
company  from  questioning  their  validity  in  the 
hands  of  a  purchaser  for  value  without  notice. 
The  transferee  was  therefore  admitted  as  a  cre- 
ditor of  the  company  for  principal,  interest,  and 
costs.  In  re  South  Essex  Estuary  Company. 
Ex  parte  Chorley     -        -        -        -  167 

LONDON,  CHATHAM,  AND  DOVER  RAILWAY 
(ARBITRATION)  ACT,  1869  (32  &  33  Vict.  c.  cxvi.) 
— Vendor  and  Purchaser — Railicay  Company — • 
Line  ^'worhed  and  maintained"  hy  another  Com- 
pany under  Resolution  of  Directors — Unpaid  Ven- 
dor's Rights.]  By  the  London,  Chatham,  and' 
Dover  Raihoay  {Arbitration)  Act.,  1869,  amongst 
the  matters  (sect.  17)  referred  to  the  arbitrators 
were,  the  legal  and  equitable  rights  and  interests 
of  companies  whose  lines  were  worked  by  the 
company,  the  rights  of  any  persons  having  or 
claiming  any  lien  ui^on  any  lands  in  which  the 
company  were  interested,  and  all  matters  in  ques- 
tion in  all  suits  in  which  the  company  were 
parties ;  and  it  Avas  enacted  that  the  powers  of 
the  arbitrators  should  extend  to  ascertain  and 
determine  the  matters  aforesaid.  It  was  also  en- 
acted (sect.  18)  that  the  Crystal  Pcdace  Railway 
should  be  "  worked  and  maintained  "  by  the  com- 
pany "  as  an  integral  part  of  the  company's  under- 
taking ,-"  that  certain  half-yearly  payments  should 
be  made  to  the  Crysicd  Palace  Railway  Company, 
and  that  such  payments,  and  the  property  of  the 
Crystal  Palace  Raihuay  Company,  should  be  sub- 
ject, "  as  respected  the  creditors  of  that  company, 
to  the  same  rights  and  remedies  as  could  now  be 
enfojced  against  the  tolls  and  property  of  that 
company." — At  this  date  the  London,  Chatham^ 
and  Dover  Railway  Company  were  working  the 
Crystcd  Palace  Railway  line  under  a  resolution  of 
their  own  directors,  without  any  lease  or  agree- 
ment ;  and  a  suit  was  pending  against  both  com- 
panies by  an  impaid  vendor  of  lands  of  which 
possession  had  been  taken  by  the  Crystal  Palace 
Company  in  1864  and  1865,  and  upon  part  of 
which  the  line  had  been  constructed.  In  this  suit 
the  London,  Chatham,  and  Dover  Company  (who 
were  made  co-Defendants  by  amendment)  had 
answered,  pleading  that  they  Avere  unnecessary 
parties ;  but  at  the  hearing,  in  March,  1868,  it  was 
declared  that,  upon  default  of  payment  within  one 
month  by  the  Crystcd  Pcdace  Compamj  of  what 
should  be  certified  to  be  due,  the  Plaintiffs  would 
be  entitled  to  a  lien  on  the  lands  against  both 
companies.  Default  was  made  by  the  Crystal 
Pcdace  Company,  and  shortly  afterwards  proceed- 
ings in  tlie  suit  were,  by  the  arbitrator's  first 
award,  stayed  as  against  the  London,  Chatham^ 
and  Dover  Company  only. — Upon  Petition  by  the 
Plaintiffs,  praying  that  the  amount  due  under 
the  above  order  for  principal,  interest,  and  costs 
might  be  raised  by  a  sale  of  the  lands,  and  in  the 
meantime  for  an  injunction  and  receiver,  and  other 
relief : — Held,  that  the  Arbitration  Act  did  not 
interfere  with  the  rights  of  the  Petitioners ;  and. 
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LONDON,  CHATHAM,  AND  DOVER  RAILWAY 

(ARBITRATION)  ACT— continued. 
order  made  as  prayed.    Earl  St.  GtERMaxs  v. 
■Crystal  Palace  Railway  Company       -  568 

LORD  MAYOR'S  COUHT— Practice— Bill  of  Cer- 
tiorari— Bemoval  of  Suit.']  Wtiere  a  suit  in  the 
Lord  Mayor's  Court  was  removed  by  writ  of  cer- 
tiorari into  the  Court  of  Chancery,  and  where  it 
appeared  upon  the  face  of  the  bill  in  the  Mayor's 
Court  that  some  of  the  Plaintiffs  were  out  of  the 
jurisdiction  of  that  Court,  an  order  was  made  ex 
parte,  without  further  evidence  that  the  suit  in 
the  Mayor's  Court  be  retained  in  this  Court. — An 
order  was  also  made  in  the  suit  from  the  Mayor's 
Court  that  the  Registrar  of  that  Court  might  be 
at  liberty  to  pay  over  to  the  credit  of  tlie  cause  in 
this  Court  the  money  paid  into  the  Mayor's  Court. 
Tracy  v.  Open  Stock  Exchange    -        -  556 

LORD  OF  MANOR— Production  of  title-deeds- 
Suit  respecting  common  -  -  284 
See  Production  op  Documents. 

LUNACY — Insane  witness — Form  of  jurat  -  430 
See  Insane  Witness. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1870  (33 

<(;  34  Vict.  c.  93),  s.  12— Judgment  Delt—Married 
Woman — Debt  incurred  before  Marriage — Sepa- 
rate Estate — Bestraint  on  Anticipation — Charging 
Order &  4  Vict.  c.  82,  s.  1.]  Sect.  12  of  tlie 
Married  Women  s  Property  Act,  1870,  extends  to 
property  settled  to  the  separate  use  of  a  married 
woman  without  power  of  anticipation. — After  the 
passing  of  the  Married.  Women's  Property  Act, 
1870,  and  on  the  same  day  on  which  a  marriage 
took  place,  but  subsequently  thereto,  judgment 
was  entered  up  against  the  wife  for  a  debt  in- 
curred previously  to  the  marriage.  The  judg- 
ment creditors  subsequently  obtained  a  charging 
order  on  the  wife's  interest  in  a  fund  in  Court,  to 
the  income  of  which  the  wife  was  entitled,  for  her 
separate  use,  without  power  of  anticipation : — 
Held,  that  the  charging  order  constituted  a  valid 
incumbrance  on  the  fund.    Sanger  v.  Sanger 

[470 

MINES  — Wrongful  working  — Mode  of  taking 
account  -  -  -  -  188 
See  Adjoining  Coal-^iine. 

MISREPRESENTATION  IN  PROSPECTUS— De- 

murrer  —  Bill  for  Money  Demand  —  Concurrent 
Jurisdiction  of  Court  of  Chancery.']  Demurrer  to 
a  bill  alleging  fraud  committed  by  the  Defen- 
dants, and  seeking  to  recover  money  paid  by 
Plaintiff  for  shares  in  a  company  in  reliance  on 
fraudulent  misrepresentations  by  the  Defendants, 
•overruled. — Observations  on  Ogilvie  v.  Currie  (37 
L.  J.  (Ch.)  541).   Hill  v.  Lane     -        -  215 

MISTAKE  IN  WILL  —  Legacy  —  Misdescription 
of  Object — Difference  between  Equivocation  and 
Misdescription — Evidence.]  Testator  devised  and 
bequeathed  his  real  and  personal  estate  to  trus- 
tees absolutely,  upon  trust,  as  to  one  moiety  of 
the  personalty,  to  pay  and  divide  the  residue 
equally  between  and  amongst  his  nephew  John 
and  his  niece  Hannah  (whom  he  described  as  the 
children  of  his  late  brother  Joseph),  "  and  all  and 
every  the  children  of  my  late  nephew  Mark  Ingle 
and  my  niec£i  Eliza  Wheelwright,"  share  and  share 


children  of 
-  578 
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MISTAKE  IN  WLU.— continued. 
alike.  He  then  desired  his  trustees  to  stand  pos- 
sessed of  a  moiety  of  tlie  proceeds  of  the  sale  of 
his  realty,  upon  trust  to  divide  the  same,  as  before 
mentioned. — In  a  codicil,  testator  referred  to  the 
" legacy  left  and  apportioned  to  my  niece  Eliza'' 
— Some  years  before  the  date  of  the  will  a  brother 
of  the  testator,  named  Marh,  had  died,  leaving 
three  sons,  the  two  Petitioners  and  a  third  son, 
named  Mark.  The  evidence  shewed  that,  at  the 
testator's  death,  the  nephew  Marh,  who  had  had 
a  son  born  to  him  in  England,  and  had  emigrated 
to  America,  where  he  had  another  child,  was  still 
living ;  also,  that  the  testator  knew  of  the  birth  in 
England  of  the  child  of  Mark,  and  of  his  emigra- 
tion to  America,  and  that  from  some  circumstances 
he  (the  testator)  had,  shortly  before  the  date  of 
the  will,  been  led  to  suppose  that  Mark  might  be 
dead  : — Held,  that  by  the  words  "  my  late  nephew 
Mark,''  the  testator  meant  his  (living)  nephew 
Mark,  and  not  his  late  brother  Mark : — JSeld,  also, 
that,  there  being  only  one  living  person  answer- 
ing to  the  name  Mark  Ingle,  this  was  not  a  case  of 
equivocation,  and  that  evidence  of  intention  was 
not  admissible: — Held,  further,  that  by  the  words 
"and  my  niece  Eliza,"  the  testator  intended  a 
gift  to  Eliza,  and  not  a  gift  to  the 
Eliza.  In  re  Ingle's  Trusts 
MONEY—"  Bequeathed  or  devised  " 

See  Moutmain. 
 Gift  of — What  passes  - 

See  "  Principal  Moneys." 
MONEY  DEMAND— Fiduciary  relation 

See  Bill  for  Account. 
 Misrepresentation        -        -        -  215 

See  Misrepresentation  in  Prospectus. 

MORTGAGE— Debt— Devise  of  mortgaged  i^ro- 

perty  -----  454 

See  "  Freehold  Houses." 
 For  a  time  certain        -        _        _  591 

See  Mortgage  for  a  Time  certain. 
 Legal  estate — Notice    -        -        -  53 

See   Purchase    for   Value  without 
Notice. 

 Priority — ^Negligence  in  executing  convey- 
ance -----  292 
See  Priority  from  Negligence. 

 Public-house — Custom  of  trade        -  459 

See  Mortgage  of  Public-house. 

 Term — Release  of  mortgage — Satisfaction  of 

term  -  -  -  -  -  329 
See  Dower. 

MORTGAGE  FOR  A  TIME  CERTAIN— Ifor^^a^or 
and  Mortgagee — Agreement  for  Mortgage — Implied 
Proviso  that  Interest  be  punctually  paid — Equitable 
Plea  to  Action — Delay.]  Where  an  agreement  for 
a  mortgage  contains  a  stipulation  that  the  prin- 
cipal money  shall  not  be  called  in  for  a  certain 
time,  the  Court,  in  settling  the  form  of  the  deed, 
will,  although  the  agreement  be  silent  on  the  sub- 
ject, insert  a  proviso  that  the  postponement  shall 
be  conditional  on  punctual  payment  of  interest, 
and,  if  the  property  be  leasehold,  on  observance  of 
the  covenants;  so  that,  if  the  mortgagor  should 
make  default  in  either  of  these  respects,  the  mort- 
gagee's remedies  by  sale  or  foreclosure  will  imme- 
diately arise.   Seaton  v.  Twyford  -        -  591 
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MORTGAGE  OF   PUBLIC-HOUSE  —  Pnor% — 
Mortgage  to  secure  furtlier  Advances — Charge  suh- 
ject  to  prior  Security — Advances  hy  first  Mortgagee 
after  Notice  of  Charge — Publican,  Breicer,  and 
distiller — Custom  of  Trade.']    The  lessee  of  a  | 
public-honse  in  London  executed  at  the  public-  | 
house,  and  at  the  time  of  entering  into  possession 
thereof,  a  mortgage  of  his  lease  in  favour  of  the  t 
brewer  by  whom  the  house  was  supplied  with  | 
beer,  to  secure  a  sum  already  advanced,  and  future  ! 
advances  not  to  exceed  in  the  whole  a  given  sum.  : 
At  the  same  time  and  place  he  charged  the  lease, 
"subject  to  the  security  already  given"  to  the  [ 
brewer,  with  the  repayment  to  the  distiller  who 
supplied  the  house  with  spirits  of  an  advance 
made  by  him.    The  mortgage  and  charge  were 
both  executed  in  the  presence  of  the  solicitors  of 
the  brewer  and  distiller,  and  the  latter  there  and 
then  gave  to  the  former  a  formal  notice  of  the 
charge  in  favour  of  his  client.  Afterwards  the  pub- 
lican became  indebted  to  the  brewer  for  the  price 
of  beer  supplied  to  the  house. — The  lease  having 
been  sold  by  the  brewer  under  a  power  of  sale  in 
his  mortgage,:— He that,  in  the  absence  of  any 
express  agreement,  the  distiller  was  entitled  to  be- 
repaid  his  advance  out  of  the  purchase-money  in 
priority  to  the  debt  which  had  been  incurred  to 
the  brewer  subsequently  to  the  time  when  notice 
was  given  to  him  of  tiie  distiller's  charge;  and 
that  this  priority  was  not  affected  by  a  custom  of 
trade  alleged  to  exist  between  publicans,  brewers, 
and  distillers  in  London.    Menzies  v.  Lightfoot 

[459 

MORTMAIN — 9  Geo.  2,  c.  36 — Impure  Personalty 
— Power  to  talce  Money  bequeathed  or  devised.']  By 
a  private  Act  of  Parliament  a  charitable  institu- 
tion was  incorporated  and  empowered  to  have, 
hold,  receive,  and  retain  any  sums  of  money  paid, 
given,  devised,  or  bequeathed  by  any  person  for 
the  charitable  purjDoses  in  the  Act  mentioned  ; 
and  also  to  purchase,  take,  or  receive,  and  thence- 
forth hold  and  enjoy  any  lands,  tenements,  and 
hereditaments,  in  the  whole  not  exceeding  two 
acres,  without  incurring  any  of  tiie  penalties  or 
forfeitures  of  the  Statute  o  f  Mortmain : — Held,  that 
the  charity  could  not  take  a  bequest  of  impure 
personalty.  Nethersole  v.  School  for  the  Indi- 
gent Blind     -        _        _        _        -  1 

MOTION— Committal  for  contempt  -  31,  290 
See  Contempt,  Piiocess  op.    1,  2. 

 Suppression  of  evidence  in  cross  suit  -  414 

See  Cross  Sl'it. 

MUTUAL  INSURANCE  COMPANY— Winding-up 


— Sale  of  business  _         -  - 

See  A3IALGAMAT10N  OF  COMPANIES, 


65 


1. 


NEGLIGENCE — Solicitor  of  trustee— Loss  of  trust 
fund  -----  74 
See  Investment  by  Trl'STees. 

 Mortgage— Priority     -        -        -  292 

See  Priority  from  Negligence. 

NEPHEWS  AND  GREAT-NEPHEWS  —  TOZ — 

Great-Js&pJiew  sharing  with  l^ephew.]  Gift  by 
will  of  proceeds  of  sale  of  an  estate  to  testator's 
great-nephew,  and  to  such  other  of  his  nephews 
and  nieces  as  should  be  living  at  his  own  and  his 
sister's  decease,  equally : — Held,  that  the  great- 
nephews  and  great-nioced  were  entitled  equally 


NEPHEWS  AND  GREAT-NEPHEWS— confm«e(7. 
with  the  nephews  and  nieces,  as  being  classed  with 
the  great-nephew.  In  re  Blower's  Trusts  97 
NOTICE— Allotment  of  shares  -  -  m 
See  Acceptance  of  Shares.  1. 

 Constructive  —  Plea  of  purchase  without 

notice  -        -        -        -  53- 

See   Purchase   for  Talue  without 
Notice. 

 Winding-up— Bonds  payable  to  bearer  478 

See  Debentures. 
NUISANCE— Adjoining  property— School  -  338 

See  Nuisance  to  adjoining  Property. 
NUISANCE  TO  ADJOINING  PROPERTY— FencZor 
and  Purchaser —  Covenant — Injunction — Establish- 
ment of  a  District  National  School.]  A  vendor  of  a 
piece  of  land  took  from  the  purchaser  a  covenant  thtit 
he  would  not  do,  or  suffer  to  be  done,on  the  premises, 
or  any  part  thereof,  anything  which  should  be  a  nui- 
sance to  the  vendor  or  his  tenants,  or  the  occupiers  or 
owners  of  the  "  adjoining  "  property,  or  the  houses 
to  be  built  thereon.  The  purchaser,  immediately 
after  the  sale,  put  up  the  piece  of  laud  again  for 
sale  by  auction  in  lots,  under  conditions  which 
required  each  purchaser  to  enter  into  a  covenant 
in  similar  terms  to  the  above ;  and  each  of  the 
purchasers  did  enter  into  a  covenant  with  his  ven- 
dor that  he  would  not  do  or  suflfer  to  be  done  on 
any  of  the  premises  anything  which  should,  would, 
or  might  be  deemed  a  nuisance  to  the  original 
vendor,  or  the  occupiers  or  proprietors  for  the  time 
being  of  the  "adjoining"  property,  or  the  houses 
to  be  built  thereon : — Held,  that  by  the  word  "  ad- 
joining "in  the  last-mentioned  covenant  was  meant 
the  property  adjoining  each  lot,  and  not  merely 
the  property  adjoining  the  whole  piece  of  land 
originally  sold  ;  and  that  the  owner  of  any  lot  was 
entitled  to  enforce  the  covenant  against  the  owner 
of  any  other  lot. — The  owner  of  one  of  the  lots 
having  made  a  free  gift  of  the  same  to  the  com- 
mittee of  a  district  national  school,  for  the  purpose 
of  having  a  national  school  erected  thereon : — 
Held,  that  the  word  "  nuisance  "  in  the  covenant 
must  be  restricted  to  its  technical  meaning ;  that 
the  establishment  of  a  national  school  is  not  a 
legal  nuisance;  and  that  the  establishment  of 
such  a  school  on  one  of  the  above  lots  could  not  be 
restrained  by  the  owner  of  a  dwelling-house  built 
on  an  adjoining  lot,  though  his  property  would  be 
depreciated  thereby.    Harrison  v.  Good   -  338 

ONUS  PROBANDI— Death  of  legatee— Person  not 
hoard  of  for  seven  years  -  -  236 
See  Presumption  oJp  Death. 

"OR,"  READ  "AND"— Children  or  legal  issue  91 
See  Children  ok  legal  Issue. 

PAID-UP  SHARES— Payment  by  money's  worth 
See  Pay3ient  by  Money's  Worth.  [131 

 Qualification  of  director         -       100,  242' 

See  Acceptance  of  Shares.   2,  3. 
PARTIES— Partition  suit— Party  out  of  jurisdic- 
tion  -        -        -        _        -  213 
See  Partition  Suit.  2, 

 Petition  to  appoint  trustees — Heir  of  testator 

See  Trustee  Act,  1850.  [251 
PARTITION  SUIT— Cos^s.]  The  costs  of  a  par- 
tition suit  up  to  the  hearing,  as  well  as  the 
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PARTiriON  SUIT— continued. 
subsequent  costs,  should,  in  the  absence  of  special 
circumstances,  be  borne  by  the  several  parties  in 
proportion  to  their  interests,  as  declared  by  the 
decree.    Canxon  v.  Johnson  -        -        -  90 

2.    Sale  —  Frayer  for  Partition  —  Party 

out  of  Jurisdiction — Form  of  Decree — Partition 
Act,  1868  (31  &  32  Vict.  c.  40),  ss.  3,  9.]  In  a 
suit  for  sale  under  the  Partition  Act,  1808,  the 
bill  ought  to  pray  for  partition  as  well  as  sale ; 
semble : — An  immediate  decree  for  sale  may  be 
made,  althougli  one  of  the  parties  interested  is  out 
of  the  jurisdiction ;  but  the  decree  must  be  served 
on  the  absent  party  before  the  sale  is  proceeded 
with ;  and,  semble,  advertisement  of  the  decree  in 
a  newspaper  is  not  suflQcient  service.  Teall  v. 
Watts  ------  213 

3.  Practice—Sale-31  &  32  Vict.  c.  40,  s.  4.] 

A.  sale  may  be  decreed  under  the  Partition  Act, 
1868,  although  the  bill  contains  no  prayer  for 
partition.    Aston  v.  Meredith      -        -  601 

PAYMENT  BY  MONEY'S  WOIITH— >S'7iares  in  a 
Company — Confederate  Bonds — Power  of  Directors 
to  receive  Money's  Worth.']  Upon  an  adjourned 
summons  to  place  the  holder  of  shares  on  the  hst 
•of  contributories  of  a  company  formed  for  running 
the  blockade  of  the  Confederate  States,  it  appeared 
that  the  managing  director  had  agreed  to  accept 
Confederate  or  cotton  bonds  in  payment  of  the 
amount  due  for  the  shares,  and  that  the  share- 
holder was  credited  with  the  amount  in  the  com- 
pany's ledger,  and  liis  shares  entered  as  fully  paid 
up.  A  letter  was  subsequently  written  by  the 
managing  director  to  the  shareholder,  intimating 
that  payment  in  bonds  would  be  taken  from  sub- 
jseribers  for  increased  capital  for  only  so  much  as 
they  produced  in  money.  The  bonds,  at  the  time 
they  were  accepted,  were  saleable  at  the  price  at 
which  they  were  received  in  payment,  but  becam.e 
afterwards  worthless  : — Held,  that  the  directors 
had  power  to  receive  money's  worth  in  payment 
of  shares;  that  the  Confederate  bonds  having 
been  accepted  as  payment,  and  the  shareholder 
credited  with  the  amount,  and  the  shares  entered 
as  fully  paid  up,  he  could  not  now  be  placed  on 
the  list  of  contributories,  and  that  the  letter  of  the 
director  having  been  written  after  the  agreement 
was  part  performed  did  not  invalidate  the  original 
transaction.  In  re  Mercantile  Trading  Com- 
pany.   Schroder's  Case     -        -        -  131 

PAYMENT  OUT  OF  COJTRT—Lands  Clauses  Act, 
1845,  s.  78 — Purcha^-money  paid  into  Court — 
Petition  of  Claimant — Jurisdiction.']  Lands  hav- 
ing been  taken  by  a  railway  company,  the  value 
awarded,  abstract  furnished,  and  no  objections 
xaised,  the  company  took  possession,  but  did  not 
pay  the  money  until  bill  filed  by  the  vendors, 
who  obtained  a  decree  ordering  payment  on  a 
certain  day  of  the  sum  awarded,  interest  from  the 
date  of  taking  possession,  and  costs.  Imme- 
diately before  the  day  on  which  payment  was  to 
be  made,  the  company,  alleging  that  the  abstract 
shewed  a  title  to  a  moiety  only  of  the  lands,  gave 
notice  of  their  intention  to  pay  the  money  into 
Court;  and  they  did  pay  into  Court  the  sum 
awarded  to  an  account  entitled  JSx  parte  the 
compan}^  The  account  of  the  vendors."  They 
a^fterwards  paid  to  the  vendors  a  sum  (alleged  to 


I  PAYMENT  OUT  OF  CQVRT— continued. 
I  be  insufficient)  as  for  interest.— Upon  Petition 
j  presented  by  the  vendors,  in  the  suit,  and  in  the 
I  matter  of  the  Lands  Clauses  Act,  1845  :—Eeld, 
that  the  Court  had  jurisdiction,  under  the  78th 
section,  to  order  the  money  to  be  paid  over  to  the 
Petitioners.    Galliees  v.  Metropolitan  Rail- 
way Company-        -        -        _        _  410 

  Woman  past  child-bearing     -        -  408 

See  Woman  past  Child-bearing. 
PETITION— Winding-up        -        -    149,  321 

See  Winding-up  Petition.    1,  2. 
PLEADINGr— Discovery— Exceptions  to  answer 

[197 

See  Discovery  of  Dependant's  Case. 
  Partition  suit — Prayer  for  partition  601 

See  Partition  Suit.    2,  3. 
  Plea  of  purchase  without  notice      -  53 

See  Purchase  for  Value. 

POST-NUPTIAL  SETTLEMENT  —  Advancement 
under  power  in  father's  settlement  452 
See  Advancement.  2. 

POSTING  LETTER— Notice  of  allotment  -  86 

See  Acceptance  of  Shares.  1. 
POWEE— Advancement      -        -        _  452 

See  Advancement.  2. 
  Appointment — Reference  to  power  -  371 

See  Eeference  to  Power. 
  Appointment  —  Restraint  on  anticipation — 

Remoteness  -        -        -        -  334 

See  Restraint  on  Anticipation. 
  Forfeiture  of     -        -        -        -  433 

See  Forfeiture  Clause. 
  To  take  money  bequeathed  or  devised — 

Charity — Mortmain         -        -  1 

See  Mortmain. 

PRACTICE  —  Administration  summons  —  Real 
estate  -  _  -  _  g 
See  Administration  Summons. 

— —  Amendment — Interrogatories  -  -  425 
See  Amendment  of  Interrogatokies. 

  Amendment  of  petition — Subsequent  facts 

See  Amendment  of  Petition, 


264,  363 


1,  2. 


556 


31,  290 


-  414 


420 


Amendment  and  special  case  ~ 

See  Special  Case. 
Certiorari — Lord  Mayor's  Court 

See  Lord  Mayor's  Court. 
Contempt,  Process  of 

See  Contempt,  Process  of. 
Cross  suit — Evidence  - 

See  Cross  Suit. 
Evidence  of  insane  witness  - 

See  Insane  Witness. 
Interrogatories — Amendment  - 

See  Amendment  of  Interrogatories. 
Partition  suit   -        -        -  90, 213,  601 

See  Partition  Suit.    1 — 3. 
Production  of  documents       -        -  284 

See  Production  of  Documents. 

Revivor  and  supplement  -  -  283 
See  Revivor  and  Supplement. 

Special  case — Amendment  -  264,  363 
See  Special  Case.    1,  2, 
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PRACTICE — continued. 

  Suits  for  similar  objects         -        -  439 

See  Suits  for  similar  Objects. 
  Trustee  Act — Service  of  heir  of  testator  251 

See  Trustee  Act,  1850. 
■         Winding-up — Evidence  in     -        -  428 

See  Witness  in  Winding-up. 
PRESUMPTION— Death— Person  not  heard  of  for 

seven  years  -        -        -        -  236 

See  Presumption  op  Death. 
  Intention — Advancement  to  son         -  10 

See  Advancement.  1. 
  Woman  past  child-bearing     -        -  408 

See  Woman  past  Child-bearing. 
PRESUMPTION  OF  DEATK— Will— Burden  of 
Proof — Besiduary  Legatee — Representative  of 
Person  not  heard  of  for  Seven  Years.']  Where  a 
person,  who  is  presumed  to  be  dead  from  not 
having  been  heard  of  for  seven  years,  is  a  legatee 
under  the  will  of  a  person  dying  within  seven 
years  after  his  disappearance,  the  burden  is  upon 
his  representative,  as  against  the  residuary  legatee 
under  the  will,  to  prove  that  he  survived  the  tes- 
tator; and  in  the  absence  of  proof  the  legacy 
lapses. — In  re  Phene'^s  Trusts  (Law  Eep.  5  Ch. 
139)  followed.    In  re  Lewes'  Trusts        -  236 

PRINCIPAL  MONEYS  "—  Will  —  Words—  Per- 
sonal Property  included.']  A  testator  directed  the 
income  arising  from  his  principal  money  to  be 
paid  to  his  wife,  while  unmarried,  for  the  support 
of  herself  and  the  education  of  his  children,  and 
at  her  death  or  marriage  to  be  divided  among 
ihem.    The  testator  bad  but  little  money,  strictly 
so  called,  but  he  had  large  personal  property  and 
some  freehold  property : — Held,  that  the  whole  of 
the  personal  property  passed,  including  leaseholds  ; 
but  not  the  freehold  property.    Prichard  v.  Pri- 
OHARD  ------  232 

PRIORITY— Bills  of  sale— Taking  possession  209 

See  Bill  of  Sale. 
<         Mortgage — Negligence         -        -  292 

See  Priority  from^Negligencb. 
■         Mortgage  of  public-house — Custom  of  trade 

See  Mortgage  of  Public-house.  [459 

PRIORITY  FROM  NEGLIGENCE  -lfor^^al7e-Pr^- 
ority — Fraudulent  Conveyance — Negligence  in  exe- 
cuting Conveyance  and  signing  Receipts.]  Hunter 
and  Darnell  were  two  mortgagees  of  an  estate,  the 
title-deeds  to  which  were  placed  in  the  hands 
of  Walters,  a  solicitor,  in  whom  all  parties  had 
implicit  confidence. — Walters,  without  authority 
from  any  of  the  parties,  sold  the  estate  to  a  nomi- 
nal purchaser,  who  resold  it  to  Walters  himself, 
and  the  conveyance,  dated  in  June,  1853,  was 
made  in  execution  of  a  power  of  sale  in  Darnell's 
mortgage.  Hunter  joined  in  the  conveyance,  and 
both  he  and  Darnell  executed  it  without  reading 
it,  and  in  ignorance  of  its  real  nature,  believing 
at  the  time  that  it  was  a  mere  formal  deed,  which 
would  not  affect  their  mortgagees,  and  both  of 
them  signed  the  usual  indorsed  receipt  for  pur- 
chase-money, without  having  received  the  amount 
of  their  charges.  Walters  then  mortgaged  the 
estate  to  Curling,  and  deposited  the  title-deeds 
with  him.  The  interest  upon  the  two  prior  mort- 
gages Laving  been  regularly  paid  during  Walter's 


PRIORITY  FROM  UmLmmClE— continued. 
lifetime,  the  fraud  was  not  discovered  till  his 
death,  in  1865,  Three  suits  were  instituted  to 
determine  the  priority  of  the  mortgagees : — Held, 
that  Hunter  and  Darnell,  though  they  executed 
the  conveyance  of  1853  in  ignorance  of  its  con- 
tents, had  passed  the  estate  to  Walters  ;  that  the}'- 
had,  by  signing  receipts  for  the  purchase-money, 
armed  Walters  with  the  power  of  dealing  with 
the  estate  as  the  absolute  owner,  and  had  thereby 
given  priority  to  Curling,  the  subsequent  mort- 
gagee ;  and  that  a  plea  of  purchase  for  valuable 
consideration  was  as  available  to  the  purchaser  of 
an  equitable  as  of  a  legal  estate.  Hunter  v. 
Walters.  Curling  v.  Walters.  Darnell  v. 
Hunter         -        -        -        -        -  292 

PRODUCTION  OF  DOCUMENTS— Praci/ce— Corn- 
mow  of  Vicinage — Title-deeds.]  The  Plaintiff  filed 
a  bill  to  establish  a  right  of  common  of  vicinage 
over  a  common  within  a  manor  of  which  the 
Defendant  was  lord.  By  his  answer,  the  Defen- 
dant denied  the  Plaintiff 's  right : — Held,  that  the 
Plaintiff  was  entitled  (1)  to  production  of  the  re- 
cords of,  and  documents  relating  to,  Courts  Baron 
held  within  the  manor;  (2)  to  the  production  of 
accounts  and  memoranda  relating  to  the  digging 
of  gravel  and  cutting  of  turf  on  the  common; 

(3)  to  have  a  list  of  the  documents  relating  to  the 
title  of  tlie  Defendant  as  lord  of  the  manor;  but 

(4)  not  to  have  such  documents  produced,  the 
Defendant  stating  by  af&davit  that  they  related 
exclusively  to  his  own  title  as  lord  of  the  manor, 
and  did  not  in  any  way  tend  either  to  establish 
the  rights  claimed  by  the  Plaintiff  or  to  defeat 
the  Defendant's  defence  to  the  suit.  Minet  v. 
Morgan         _        -        _        _        _  284 

PROMISSORY  NOTE—  Bonds  payable  to  bearer 
See  Debentures.  [478 

PROMOTERS— Bonus  to— Promotion-money  100, 
See  Acceptance  of  Shares.    2,  3.  [242 

PUBLIC-HOUSE— Mortgage  of— Priority  of  ad- 
vances— Custom  of  trade  -  -  469 
See  Mortgage  op  Public-house. 

PURCHASE  FOR  VALUE  WITHOUT  NOTICE— 

Breach  of  Trust — Investment  on  Mortgage — Beleas^ 
of  Part  of  Mortgaged  Property  —  Notice — Legal 
Estate.]  A  plea  of  purchase  for  value  without 
notice  cannot  be  supported  if  a  deed  or  document 
under  which  the  purchaser  derives  his  title  gives 
constructive  notice  of  the  title  of  the  adverse  claim- 
ant ;  and  this  holds  even  if  such  deed  or  document 
has  been  concealed  from  the  purchaser. — In  1851  a 
mortgage  of  real  estate  was  made  to  three  persons, 
the  mortgage  deed  disclosing  the  fact  that  the 
mortgage-money  was  held  by  the  mortgagees  upon 
trust.  In  1856  the  mortgagor  induced  the  sur- 
vivor of  the  three  trustee  mortgagees,  in  breach 
of  his  duty  as  trustee,  to  execute  a  reconveyance 
of  part  of  the  mortgaged  property  of  such  a  cha- 
racter as  to  put  any  one  who  saw  it  upon  inquiry 
which  would  have  disclosed  the  breach  of  trust. 
The  mortgagor  then  made  a  fresh  mortgage  to 
other  persons,  from  whom  he  concealed  the  exist- 
ence both  of  the  mortgage  of  1851  and  the  recon- 
veyance : — Held,  that  tlie  mortgagees  of  1856 
could  not  claim  the  benefit  of  the  legal  estate 
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PURCHASE  FOU  VALUE  WITHOUT  NOTICE— 

continued. 

which  passed  by  the  reconveyance  without  ad- 
mitting that  they  had  notice  of  the  mortgage  of 
]851,  and  of  the  trusts  upon  which  the  moi  tgage- 
money  was  held ;  and  could  not  set  up  the  defence 
of  purchaser  without  notice  against  tlie  persons 
beneficially  interested  in  the  mortgage  of  1851. — 
The  mortgagor  executed  a  deed  purporting  to 
convey  to  the  surviving  trustee  another  part  of  the 
property,  in  consideration  of  a  sum  of  money  not 
actually  paid,  but  the  receipt  for  which  was  in- 
dorsed. This  conveyance  did  not  refer  to  the 
mortgage  of  1851  :  —  Held,  that  a  subsequent 
mortgagee  from  the  suiviving  trustee  could  not 
set  up  the  defence  of  purchaser  without  notice 
against  the  person  beneficially  interested  in  the 
mortgage  of  1851,  although  this  mortgage  had 
been  concealed  from  him. — Carter  v.  Carter  (3  K. 
&  J.  617}  followed  and  approved.  Pilcheb  v. 
Eawltns.  Joyce  v.  Rawlins         -        -  53 

  Lloyd's  bonds    -        -        -        -  157 

See  Lloyd's  Bonds. 

PUECHASE-MONEY— Lands  Clauses  Act,  s.  78 

See  Payjient  olt  of  Couet.  [410 

QUALIFICATIOIT  OF  BIRECTOH  —  Compavij  — 
Winding-up — Contributory.']  By  a  local  Act,  which 
embodied  the  Companies  Clauses  Act  (1845),  it  was 
enacted  that  A.  and  all  other  persons  who  had 
already  subscribed  or  shoiTld  thereafter  subscribe  to 
the  undertaking  should  be  united  into  a  comiJany 
for  the  purposes  of  the  imdertaking, that  the  number 
of  directors  should  be  four,  and  tliat  the  qualiti ca- 
tion of  a  director  should  be  the  possession  of  twenty- 
five  shares  in  the  undertaking ;  and  further,  that  yl. 
and  tliree  other  persons  named  should  be  the  first 
directors,  and  should  continue  in  office  until  the 
first  ordinary  meeting,  and  at  such  meeting  the 
shareholders  might  either  continue  in  office  the 
directors  appointed  by  the  Act  or  might  elect  a 
new  body  of  directors.  —  At  the  first  meeting 
directors  were  appointed  other  than  A.  and  the 
three  persons  named  in  the  Act,  and  to  each  of 
these  directors  twenty-five  shares  were  allotted. 
No  other  shares  were  ever  allotted. — A.  never  ap- 
plied for  nor  had  allotted  to  him,  nor  paid  any 
sum  of  money  on  account  of,  any  share  m  the 
undertaking.  The  company  being  ordered  to  be 
wound  up  : — Held,  that  A.  must  be  settled  on  the 
list  ef  contributories  for  twenty-five  shares.  In 
re  NoETH  Kent  Railway  Extension  Railway 
Company  (King aid's  Case)  -        -        -  192 

  Paid-up  shares     _        _        _     ICQ,  242 

See  Acceptance  op  Shaees.    2,  3. 

RAILWAY  COMPANY— Accommodation  works 
See  Accommodation  Woeks.  [116 

  Vendor's  lien  for  unpaid  purchase-money 

[568 

See  London,  Chatham,  and  Doyee  Rail- 
w^ay  (Aebiteation)  Act. 

EECONSTRUCTION  OF  COMPANY  —  Contribu- 
tory - —  Beconstntction  by  forming  a  new  Com- 
pany —  Payments  to  new  Company  —  Liability 
to  old  Company.']  The  reconstruction  of  an  in- 


RECONSTRUCTION  OF  COMT ANY— continued. 
\  solvent  company  was  attempted  on  the  basis  of 
the  formation  of  a  new  company,  to  take  over  its 
assets  and  liabilities.    The  plan  of  reconstruction 
provided  for  the  old  company  to  be  wound  up  and 
the  shareholders  to  exchange  their  old  shares, 
which  were  of  £20  each,  with  £10  paid  up,  for 
i  half  the  number  of  fully  paid-up  shares  of  the 
new  company  of  £10  each,  and  6  per  cent,  deben- 
tures to  an  amount  equal  to  the  amount  paid  up 
upon  their  shares  in  the  old  company,  credited 
with  one-half  thereof  as  paid  thereon,  leaving  the 
I  remaining  half  to  be  paid  by  instalments  extend- 
.  ing  over  a  period  of  two  years.    The  shareholders 
were  requested  to  assent  to  the  proposal  by  sign- 
■  ing  a  form  of  approval  containing  the  terms  of 
the  plan,  and  the  plan  was  carried  out  by  resolu- 
tions passed  at  an  extraordinary  meeting  of  the 
company,  duly  confirmecl  at  a  subsequent  meet- 
ing, and  by  a  deed  to  which  the  liquidators  of 
the  old  company  and  the  two  companies  were 
parties : — Held,  that,  as  the  creditors  of  the  old 
company  were  not  parties  to  the  arrangement,  a 
shareholder  who  had  signed  the  circular,  express- 
ing his  assent  to  the  arrangement,  and  exchanged 
his  shares,  was  not  entitled  to  treat  the  in.slal- 
i  ments  paid  upon  his  debentures  as  being  in  reduc- 
!  tion  of  his  Lability  to  the  old  company.    In  re 
!  Impeeial  Land  Company  op  Maeseilles.  Ex 
\  parte  Jeaffkeson      _        _        _        _  io9> 

i  RECTIFICATION  — Mortgage  deed  — Provi&o  for 
I  punctual  payment  of  interest      -  591 

I  See  Moetgage  for  a  Time  ceetain. 

!  RECTOR— Burial  fees— Lands  Clauses  Act   15, 2a 
See  Bueial-geound.    1,  2. 

I  REDUCTION  OF  CAPITAL  AND  SHARES— Cw7z- 
1  pawj—nO  &  31  Vict.  c.  131— General  Order  of  the 
'list  of  March,  1868 — Form  of  Order.]  A  Petition 
having  been  presented  by  a  company  for  confir- 
mation of  resolutions  for  reduction  of  its  capital 
and  shares,  an  order  was  made  for  an  inquiry  as 
to  debts,  and  the  presentation  of  the  Petition  was 
directed  to  be  advertised,  and  a  list  of  creditors  to 
be  left  at  the  Judge's  Chambers.  This  having 
been  done,  the  Chief  Clerk  certified  that  a  list  of 
creditors  had  been  settled,  but  that  the  names  of 
some  of  the  creditors,  who  were  holders  of  the 
company's  debentures,  being  unknown  to  the 
company,  did  not  appear  on  the  list.  None  of 
them  had  claimed  under  the  13th  section  of  the 
Companies  Act,  1867,  to  be  entered  on  the  list. 
Upon  the  Petition  coming  on  to  be  heard,  and 
being  unopposed  :  —  Held,  that  the  debenture 
holders  were  in  tlie  position  of  creditors  who  were 
now  excluded,  under  the  13th  section,  from  the 
right  of  objecting  to  the  proposed  reduction. — 
Other  creditors  named  in  the  list,  whose  debts 
were  not  yet  due,  and  were  secured,  had  neitlier 
assented  to,  nor  dissented  from  the  proposed  re- 
duction i—i/eZcZ  that  they  were  not  to  be  consi- 
dered creditors  "who  do  not  assent,"  within  the 
14th  section  of  the  Act,  but  must  be  taken  to 
have  assented. — Fourteen  days  from  the  date  of 
the  order  fixed  for  discontinuance  of  the  words 
"and  Reduced.' — Form  of  order  as  to  final  ad- 
vertisements, and  otherwise.  In  re  Cekdit  Fon- 
ciee  of  England      -        -        _        _  sgQ. 
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EEFEEENCE  TO  POWER  — Po^m-  to  appoint 
among  Children  by  Deed — Appointinent  hy  Will — 
Reference  to  different  Power — Defective  Execution 
aided.']  By  articles,  on  the  marriage  of  A.,  fol- 
lowed by  a  disentailing  assurance,  an  estate  was 
conveyed  in  trust  for  the  children  of  the  marriage, 
as  A.  should  by  deed  appoint,  and  in  default  of 
appointment,  for  such  children  equally.  By  a 
subsequent  assurance,  which  was  inoperative,  A. 
purported  to  put  an  end  to  the  former  power  and 
to  confer  upon  herself  a  general  power  of  appoint- 
ment over  the  same  estate.  She  married  a  second 
time,  and  died  leaving  three  children  by  the  first 
marriage  and  two  by  the  second,  and  having  made 
her  will,  whereby,  without  any  reference  to  the 
power  in  the  marriage  articles,  pursuant  to  the 
alleged  general  power  and  in  exercise  of  every 
other  power  enabling  her,  she  purported  to  ap- 
point the  said  estate  to  her  eldest  son  by  tlie  first 
marriage,  charged  with  a  sum  of  £3000  in  favour 
of  all  the  children  l^y  both  marriages  other  than 
the  eldest  son  : — Held,  that  the  will  operated  as  a 
valid  exercise  of  the  power  in  the  articles,  and 
that  the  eldest  son  was  entitled  to  the  estate,  sub- 
ject to  raising  the  sum  of  £3000  for  the  other  two 
children  of  the  first  marriage.    Betjce  v.  Bruce 

[371 

REMOTENESS— Appointment— Eestraint  on  an- 
ticipation -  _  _  _  324 
See  Eestraint  on  Anticipation. 

  Gift  to  class — Severance  of  objects    -  499 

See  Severance  op  Gift  to  Class. 

•         Issue  then  living         _        _        _  522 

See  Issue  then  Living. 

RESIDUARY  GIFT-''  All  the  rest "  -  280 
See  "  All  the  Best." 

RESTRAINT  ON  ANTICIPATION— ^Pi)om^ wen 
Hemoteness — Married  Woman.']  Under  an  ante- 
nuptial settlement,  by  which  the  husband  had  a 
power  of  appointing  a  sum  of  money  among  the 
children  of  the  marriage,  he  appointed  the  fund 
to  the  separate  use  of  a  married  daughter,  with  a 
restriction  against  alienation  : — Held,  that  the  ap- 
pointment to  the  separate  use  of  his  daughter  was 
valid,  discharged  of  the  restraint  upon  alienation, 
which  was  too  remote  and  void.  In  re  Cunyng- 
hame's  Settlement   -        -        -        -  324 

  Wife's  debt — Charging  order  -        -  470 

See  Married  Wojjen's  Property  Act. 

REVERSIONARY  INTEREST— Usurious  bargains 

[265 

See  Usurious  Contract. 

REVIVOR  AND  SUPPLEMENT— Pracf«ce—OrcZe?- 
after  Decree— 15  &  16  Vict,  c,  86,  s.  52.]  In  a 
foreclosure  suit,  in  which  four  mortgagees  were 
Plaintiffs,  after  decree  and  before  the  Chief  Clerk's 
certificate,  the  Plaintiffs  transferred  the  mortgage 
to  three  of  themselves  and  a  new  mortgagee.  On 
an  ex  jparte  application  by  the  three  continuing 
mortgagees  and  the  new  mortgagee,  with  the  con- 
sent of  the  other  original  mortgagee,  an  order  of 
revivor  and  supplement  was  made  under  15  &  16 
Vict.  c.  86,  s.  52.   Ingham  v.  Waskett     -  283 

SALE— Partition  Act,  1868  -        -       213,  601 
See  Partition  Suit.    2,  3. 
Vol.  XL  31 


SATISFIED  TERM— Dower  -  -  -  329 
See  Dower. 

SCHOOL— Not  a  nuisance  -  -  -  338 
See  Nuisance  to  adjoining  Property. 

SECOND  MARRIAGE— Trust  for  separate  use  5 
See  Separate  ITse. 

SEIZURE  AND  SALE— Execution  creditor— Li- 
quidation by  arrangement  -  -  604 
See  Liquidation  by  Arrangement.  1. 

SEPARATE  USE— Marriage  Settlement— Second 
Marriage.]  By  a  marriage  settlement  the  income 
of  the  trust  funds  was,  during  the  life  of  L.,  to  be 
for  her  separate  use,  independently  of  the  control 
of  her  intended  husband,  and  so  that  her  receipts 
alone  should  be  sufficient  discharges,  without 
power  of  anticipation.  The  husband  died,  and  L. 
married  again  -.—Held,  that  the  trust  for  separate 
use  revived  on  her  second  marriage.  Hawkes  v. 
HUBBACK         -  _  _  _  _  5 

 Eestraint  on  anticipation — Eemoteness  324 

See  Eestraint  on  Anticipation. 

 Wife's  debt         -        -        -  470 

/SeelMARRiED  "Women's  Property  Act. 

SETTLEMENT— By  Court  of  Chancery,  effect  of, 

in  confii-ming  dealing  with  trust  fund — . 

Infant         -        -        -         -  439 

See  Settlement  by  the  Court. 
 Covenant  to  settle  after-acquired  property 

See  Covenant  to  settle.  [279 
 Hotchpot  clause  _        _        _  142 

See  Hotchpot  Clause. 
 Post-nuptial — Advancement  -        -  452 

See  Advancement, 
 Eestraint  on  anticipation       -        -  324 

See  Eestraint  on  Anticipation. 
 Separate  use        _        _        _        _  6 

See  Separate  Use. 

SETTLEMENT  BY  THE  CQIJ-RT— Infant— Con- 
firmation— Breach  of  Trust.]  A  settlement  made 
with  the  sanction  of  the  Court  on  the  marriage  of 
an  infant,  of  certain  funds  alleged  to  represent 
the  infant's  share  under  a  will,  does  not  operate 
as  a  confirmation  of  prior  dealings  by  the  trustees 
of  the  will,  so  as  to  preclude  the  cestui  que  trust 
under  the  settlement  from  filing  a  bill,  charging 
the  trustees  under  the  will  with  breaches  of  trust. 
Zambaco  v.  Cassavetti       _        -        _  439 

SEVERANCE  OF  GIFT  TO  CLASS -Will— Ee- 
moteness— Bide  against  Perpetuities.]  Gift  on 
trust  for  A.  for  life,  and  after  her  death  for  all  her 
children  who  should  attain  twenty-one,  and  the 
issue  of  such  of  them  as  should  die  under  that 
age  leaving  issue,  "  which  issue  shall  afterwards 
attain  the  age  of  twenty-one  years,  or  die  under 
that  age  leaving  issue  at  his,  her,  or  their 
decease  or  respective  deceases,  as  tenants  in 
common  if  more  than  one,  but  such  issue  to 
take  only  the  share  or  shares  which  his,  her,  or 
their  parent  or  parents  respectively  would  have 
taken  if  living."  None  of  the  children  of  A. 
died  under  twenty-one  leaving  issue : — Held,  that 
the  whole  gift  was  not  void  as  infringing  the 
rule  against  perpetuities,  but  that  it  might  be 
)  2 
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SEVERANCE  OF  GIFT  TO  CLASS— continued.  \ 
severed,  and  the  shares  only  would  be  void  as  to  i 
which  the  specified  event  happened.  Observations  | 
on  Webster  v.  Boddington  (26  Beav.  128)  and  j 
Seaman  v.  Wood  (22  Beav.  581).  In  re  Moseley's  \ 
Teusts  -        -        -        -        -        -    499  I 

SOLICITOEr— Charge  on  property  recovered      181  \ 
See  Solicitor's  Lien. 

 Negligence — Trustee — Loss  of  fund  -  74 

See  Investment  by  Tkustees.    1 .  ! 

 Taxation — Winding-up  -        -  151 

See  Taxation  of  Costs. 

SOLICITOR'S  LIES— Charge  upon  Froperty  re- 
covered or  preserved — 23  &  24  Vict.  c.  127,  s.  28.]  j 
In  a  suit  by  a  cestui  que  trust  against  a  trustee  of 
landed  estate,  praying  for  an  account  and  recon-  | 
veyance,  a  receiver  was  ordered  to  be,  and  after-  j 
wards  was,  appointed,  adversely  to  the  Defendant.  | 
Notice  of  motion  for  decree  was  served,  but  before  ; 
the  time  for  closing  evidence  had  arrived,  the  ; 
Plaintiff,  without  consulting  her  solicitor,  and  j 
without  his  knowledge,  entered  into  an  agreement  ! 
with  the  Defendant  for  a  compromise  of  the  suit  ' 
on  the  terms,  first,  that  a  sum  of  cash  should  be  | 
paid  to  the  Plaintiff,  then  that  the  mortgages  on  j 
the  property  should  be  paid  off,  and  then  that  the 
costs  of  all  parties  estimated  at  a  fixed  sum  should 
be  paid.    Upon  hearing  of  the  compromise,  the  ! 
Plaintiff's  solicitor  applied  to  the  Plaintiff  and  to  j 
the  Defendant's  solicitors  for  the  terms  of  it,  but 
was  refused  all  information.  Upon  petition  under 
the  Solicitors  Act: — Meld,  that  the  solicitor  was  i 
entitled  to  a  first  charge  for  the  amount  of  his 
taxed  costs,  as  between  solicitor  and  client,  upon 
the  property  of  the  Plaintiff,  as  having  been 
recovered  and  preserved  through  his  instrumen-  i 
tality.    Twynam  v.  Poeter  -        -        -    181  j 
SPECIAL  CASE— Practice— Amendment— Birth  of  i 
Tenant  in  Tail.']    Upon  the  birth,  after  a  special  I 
case  has  been  set  down  for  hearing,  of  an  infant  [ 
tenant  in  tail,  the  proper  course  for  bringing  such  I 
necessary  party  before  the  Court  is,  that  the  order  [ 
for  setting  down  should  be  discharged,  and  the  i 
special  ease  amended  by  making  the  infant  a  ' 
party.   Savage  v.  Snell     _        _        -    264  ' 

2.   Practice  —  Amendment  —  New  Defen- 
dant'] Special  case  amended  by  leave  at  the 
hearing,  by  adding  a  party  in  existence  before  the 
case  was  filed,  but  accidentally  omitted,  and  or- 
dered to  be  set  down  as  amended  against  the  new 
Defendant.  Baknaby  v.  Tassell  -  -  363 
SPECIFIC  LEGACY  -  -  -  -  636 
See  Legacy,  Specific  or  demonsteative. 

SPECIFIC   PERFORMANCE— Leave  to  proceed 
after  winding-up    -        _        _  248 
See  Leave  to  peoceed  aftee  Wind- 
ing-up. 

 Title— Voluntary  settlement  -        -  391 

See  Voluntary  Settlement. 
STATUTES: 

9  Geo.  2,  c,  56— Mortmain        -        -  1 

See  Moetmain. 
55  Geo.  3,  c.  184,  s.  2— Stamps  -        -  474 

See  Legacy  Duty. 
1  Vict.  c.  26,  s.  24:— Wills  .        -        -  542 
See  Will  speaking  from  Death. 


STATJJTI.S— continued. 

8  Vict.  c.  18,  s.  70- Lands  Clauses        15,  23 

See  Bueial-geound.    1,  2. 
 s.  78    -        -        -        -  410 

See  Payment  out  op  Court. 
8  &  9  Vict.  c.  ]  12,  s.  2— Dower  -        -  329 

See  Dower. 

10  &  11  Vict.  c.  QQ— Trustees  Relief     -  155 

See  Trustee  Eelief  Act. 
13  &  14  Vict.  c.  60— Trustee  Act  -  251 

See  Trustee  Act,  1850. 

15  &  16  Vict.  c.  86,  s.  52 — Chancery  Improve- 

ment -----  283 
See  Revivor  and  Supplement. 

 s.  47     -        -        -        -  8 

See  Administeation  Summons. 

16  &  17  Vict.  c.  51,  s.  5— Succession  Duty  378 

See  Succession  Duty. 
23  &  24  Vict.  c.  127,  s.  28— Attorneys  -  181 

See  Solicitor's  Lien. 
25  &  26  Vict.  c.  89,  ss.  87, 1?>1— Companies  248 

See  Leave  to  proceed  after  Winding- 
up. 

 s.  161    -        -        -        -  65 

See  Amalgamation  of  Companies.  1. 

■  s.  203   -        -        -        -  321 

See  Winding-up  Petition.  1. 

30  &  31  Vict.  c.  131,  s.  15— Companies  -  356 

See  Eeduction  of  Capital  and  Shares. 

31  &  32  Vict.  c.  4:—Beversions   -        -  265 

See  Usurious  Conteact. 
 c.  40,  s.  4,— Partition         -         -  601 

See  Paetition  Suit.  3. 
 ss.  3,  9  -        -        -        -  213 

See  Paetition  Suit.  2. 

32  &  33  Vict.  c.  62,  s.  4— Debtors         -  31 

See  Contempt,  Peocess  of.  1. 
 c.  71,  ss.  13,  34 — Bankruptcy       ~  615 

See  Injunction  in  Bankeuptcy.  2. 
 ss.  95,  125      -        -        -  604 

See  Liquidation  by  Aerangement.  1. 
 ss.  125,  126     -        -        -  204 

See  Injunction  in  Bankeuptcy.  1. 
 s.  126   -        -        -        -  619 

See  Liquidation  by  Arrangement.  2. 
 c.  91 — Courts  of  Justice  (Salaries)  290 

See  Contempt,  Process  of.  2. 
 c.  cxvi. — Arbitration         -        -  568 

See  London,  Chatham,  and  Dover  Rail- 
way (Arbitration)  Act. 

33  &34  Vict.  c.  92,  s.  12— Married  Women  470 

See  Mareied  Women's  Peoperty  Act. 

STRANGER  IN  BLOOD— Children  legitimated  by 
foreign  law  -  -  -  -  474 
See  Legacy  Duty. 

SUBSTITUTED  GIFT— Gift- Issue  -  -  68 
See  Gift,  Original  or  substitutional. 

SUCCESSION  TiJJTY— Will— 16  &  17  Vict.  c.  51, 
s.  5 — Bequest  upon  Trust — Annuity — Foreign  Do- 
micil.]  A  foreigner  domiciled  abroad  bequeathed 
his  residuary  estate  to  four  trustees  (three  of 
whom  were  resident  in  England),  upon  trusts  for 
conversion  and  sale,  and  investment  of  the  pro- 
ceeds in  consols,  and  upon  trust  to  pay  out  of  the 
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SUCCESSION  DVTY—contimied. 
income  of  the  consols  two  annuities ;  and  lie  di- 
rected the  trustees  to  set  apart  a  sufficient  fund 
of  consols  to  answer  the  annuities,  and  after  the 
determination  of  either  annuity  the  fund  so  appro- 
priated was  to  revert  to  and  form  part  of  his 
residuary  estate ;  and,  subject  as  aforesaid,  he  di- 
rected his  residuary  estate  to  be  held  upon  trust 
for  his  children.  The  testator  made  his  will  and 
died  in  London,  but  had  no  estate  within  the 
United  Kingdom,  except  the  personal  effects  in  his 
possession  at  the  time  of  his  death  : — Held,  that, 
upon  the  death  of  one  of  the  annuitants,  no  suc- 
cession duty  was  payable  in  respect  of  the  fund 
appropriated  to  answer  the  annuity.  Oallanane 
V.  Campbell  -        -        -        -  378 

SUITS  FOR  SIMILAR  OBJECTS— Praci/ce— De- 
cree— Breach  of  Trust — Ordinary  Decree  for  Ad- 
ministration.'] A  Plaintiff  who  files  a  bill  for  the 
a,dministration  of  a  testator's  estate,  charging  the 
trustees  and  executors  with  breaches  of  trust,  may 
bring  his  suit  to  a  hearing  notwithstanding  that 
the  ordinary  administration  decree  has  been  ob- 
tained] in  a  suit  subsequently  instituted,  to  which 
the  Plaintiff  is  not  a  party.  If  a  second  decree  is 
made,  both  decrees  ought  to  be  prosecuted  in  the 
same  branch  of  the  Court.  Where  a  iirst  suit  is 
stayed  by  reason  of  a  decree  in  a  second  suit,  the 
Plaintiff  in  the  first  suit  will  ordinarily  have  the 
carriage  of  the  decree.   Zambaco  v.  Cassavetti 

[439 

SUITORS'  FUND— Pauper  Defendant  in  custody- 
Application  by  Plaintiff  -  -  290 
See  Contempt,  Process  of.  2. 

SUPERVISION  ORDER— Kelates  back  to  confirma- 
tory resolution  _  _  _  478 
See  Debentures. 

SURPLUS  OF  CHARITY      _        -        -  35 

>S'ee  Charity  not  exhausting  whole 
Income. 

SURVIVORSHIP— Dying  without  issue  -  514 
See  Dying  without  Issue. 

TAXATION  OF  COSTS  —  Company  —  Salic  iter — 
Winding-up.']  Three  months  after  a  solicitor  to  a 
company  had  delivered  his  bill  of  costs  the  com- 
pany was  ordered  to  be  wound  up.  Subsequently 
he  delivered  a  further  bill  to  the  official  liquidator. 
More  than  twelve  months  elapsed,  and  the  soli- 
citor carried  in  a  claim  for  payment  of  both  bills  : 
— Held,  that  both  bills  must  be  referred  for  taxa- 
tion before  they  could  be  paid.  In  re  Marseilles 
Extension  Railway  and  Land  Company.  Ex 
parte  Evans    -----  151 

TENANT  IN  COMMON  OR  JOINT  TENANT    522  | 

See  "  Issue  then  Living." 
_     -        -        _        -        _        -  539 

>S^ee  Joint  Tenant  or  Tenant  in  Common. 

TITLE— Vendor  and  purchaser — Voluntary  settle- 
ment -  -  -  -  -  391 
See  Voluntary  Settlement. 

TRADE -MARK — Injunction— Use  of  the  words 
"  The  original."]  The  original  inventor  of  a  new 
manufacture,  and  persons  claiming  under  him,  are 
;alone  entitled  to  designate  such  manufacture  as 
■"the  original;"  and  if  he  or  they  have  been  in 


TRADE-MARK— con^t/iitecZ. 

the  habit  of  so  designating  their  manufacture,  an 
injunction  will  be  granted  to  restrain  another 
manufacturer  from  applying  the  designation  to  his 
goods.  Cocks  v.  Chandler  -  _  -  446 
TRANSFER  OF  BUSINESS— Insurance  company 
^  — Vendor's  lien — Ke-assurance  policies 

[164 

See  Amalgamation  of  Companies.  2. 

 Mutual  assurance  company — Ultra  vires — 

Winding-up  -        -        -  65 

See  Amalgamation  of  Companies.  1. 
TRANSFER  OF  STOCK— Advancement  to  son — 
Presumption  of  intention  -        -  10 
See  Advancement.  1. 
TRUST — Breach  of — Compromise  of  claim  for  ap- 
portionment -        -        -        -  382 
See  Apportionment — Tenant  for  Life 
and  Remainderman. 

 Breach  of  —  Confirmation  —  Settlement  by 

Court— Infant       -        -        -  439 
See  Settlement  by  the  Court. 
TRUSTEE— Appointment  of,  under  Trustee  Act 
See  Trustee  Act,  1850.  [251 

 Investment  by — Mortgage  —  Loss  of  trust 

fund  -----  74 
See  Investment  by  Trustees.  1. 

 Investment  by — Discretion     -        -  439 

See  Investment  by  Trustees.  2. 
TRUSTEE  ACT,  1850— iV^ew  Trustee— Appointment 
lohere  no  existing  Trustee — Heir  of  Testator  before 
the  Court]     The  Court  may  appoint  trustees 
under  tlie  ,  Trustee  Act,  1850,  where  there  never 
have  been  any  trustees. — A  testator  gave  his  re- 
siduary real  and  his  personal  estate  to  three  trus- 
tees, all  of  whom  died  in  his  lifetime.    A  Petition 
was  presented  under  the  Trustee  Act,  1850,  for  the 
appointment  of  new  trustees  and  for  a  vesting 
order  : — Held,  that  all  difficulty  was  removed  by 
serving  the  heir  of  the  testator ;  and  that  the 
order  might  be  made.     In  re  Smirthwaite's 
Trusts-        -        -        -        -        -  251 

TRUSTEE  RELIEF  ACT  —  Costs  ~  Payment  of 
Money  into  Court — Petition  as  to  Dividends  only 
— Costs  of  Trustee.]  Where  a  fund  had  been  paid 
into  Court  under  the  Trustee  Belief  Act  on  ac- 
count of  the  inability  of  a  sole  trustee  to  act : — 
Held,  that,  on  an  application  relating  solely  to  the 
payment  of  the  dividends,  the  costs  of  the  appear- 
ance of  the  trustee  might  be  properly  charged  on 


the  corpus.    In  re  Wood's  Trusts  -        -  155 

ULTRA  VIRES— Lloyd's  bonds— Estoppel  157 

See  Lloyds  Bonds. 
■  Mutual  insurance  company  —  Transfer  of 

business      _        _        _        _  65 


See  Amalgamation  of  Companies.  1. 
UNCONSCIONABLE  BARGAIN      -        -  265 

See  Usurious  Contract. 

UNSUCCESSFUL  OPPOSITION  TO  WILL— Prac- 
tice— Costs — Will,  Validity  of — Suit  by  Heir-at- 
law  against  Devisee — Issue  directed  by  Court — 
Adverse  Verdict — Costs  in  Equity.]  Wliere  the 
heir-at-law  of  a  testator  filed  a  bill  against  the 
devisee  and  executor  impeaching  the  validitj''  of 
the  will,  and  an  issue  was  directed  which  resulted 
in  the  validity  of  the  will  being  established : — - 


€42 
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UNSUCCESSFUL  OPPOSITION  TO  WLU.—contd. 

Held,  that  the  bill  must  be  dismissed  without  costs 
as  regarded  the  devisee,  and  that  the  PlaintilF 
must  pay  the  costs  of  the  executor.  Banks  v. 
GOODFELLOW  -----  472 
USUEIOUS  CONTRACT— Eevers/onar//  Interest  — 
Unconscionable  Bargain — 31  &  32  Vict.  c.  4.]  The 
jurisdiction  of  this  Court  over  unconscionable 
bargains  is  not  atfected  by  the  repeal  of  tlie  usury 
laws,  or  by  the  31  &  32  Vict.  c.  4,  as  to  dealings 
with  reversionary  interests. — An  exorbitant  rate  of 
interest  agreed  to  be  paid  by  a  young  and  needy 
man  on  the  security  of  property  in  reversion,  held 
by  an  indefeasible  title,  is  unfair  dealing  within  tlie 
31  &  32  Vict.  c.  4. — Where  a  young  man  charged 
his  reversionary  interest  with  exorbitant  sums  for 
interest  on  loans  principally  made  to  his  brother, 
an  infant,  the  Court  decreed  the  charge  to  stand 
as  security  only  for  the  sums  actually  advanced, 
and  for  interest  at  £5  per  cent.    Tylee  v.  Yates 

[265  I 

USURY— Eeversionary  interest      -        -  265 
See  UsuEious  Conteact. 

VENDOR  AND  PURCHASER— Plea  of  purchase 
without  notice       -        -        -  63 
See  Purchase   foe   Value  w^ithout 
Notice. 

 Title— Voluntary  settlement  -        -  391 

See  Voluntary  Settlement. 
 Vendor's  lien  —Railway  company     -  568 

See  London,  Chatham,  and  "Dovee  Rail- 
way (Aebitration)  Act. 
■  Vendor's  lien — Insurance  company — Sale  of 

business      -        _        _        _  164 

See  Amalgamation  of  Companies.  2. 
VESTING— Gift  over  on  death  before  marriage  222 

See  Death  coupled  with  Contingency. 
 Failure  of  life  estate — Equitable  remainder 

See  Failuee  of  Life  Estate.  [559 
VOLUNTARY  SETTLEMENT— Fe?i(?07-  and  Pur- 
chaser  —  Title — Possession  —  Legal  Estate — Wil- 
lingness to  complete  Purchase  —  Specific  Per- 
formance.'] On  a  bill  by  a  vendor  for  specific 
performance,  the  Defendant,  the  purchaser,  set  up 
a  voluntary  settlement  as  an  objection  to  the  title, 
but  said  he  was  willing  to  complete  the  purchase 
on  having  a  good  title.  He  had  been  let  into  pos- 
session as  purchaser,  and  paid  part  of  his  purchase- 
money,  and  had  paid  off  a  mortgage  and  got  a 
conveyance  of  the  legal  estate  and  possession  of 
the  title-deeds  : — Held,  that,  notwithstanding  the 
voluntary  settlement,  the  Plaintiff  was  entitled  to 
a  decree  for  completing  the  purchase. — Semble,  the 
principle  of  Smith  v.  Garland  (2  Mer.  123)  does 
not  apply  to  a  Defendant  who  says  he  is  willing 
to  complete  on  having  a  good  title.  Petee  v. 
Nicolls  -        _        _        _        _  391 

WILL— "  All  the  rest  "       -        -        -  2?0 

See  "  All  the  Rest." 
 Appointment  by,  under  forfeited  power  433 

See  Foefeiture  Clause. 
 Charity  -        -         -         -         -  35 

See  Charity  not  exhausting  whole 
Income. 

 Children  of  brothers  and  sisters — Class  363 

See  Children  of  Brothers  and  Sisters,  j 


WILL — continued. 

 Children,  or  legal  issue         -        -  91 

See  Children  oe  legal  Issue. 
 Conversion — Discretion  in  trustees    -  80 

See  Conversion. 
 Covenant  to  settle — Satisfaction       -  14S 

See  Hotchpot  Clause. 
 Dying  without  issue     -        -        -  514 

See  Dying  without  Issue. 
 Failure  of  life  estate — Equitable  remainder 

See  Failuee  of  Life  Estate.  [55^ 
 "Freehold  houses,"  Devise  of — Mortgage 

debt  -        -        -        -        -  454. 

See  "  Freehold  Houses." 
 Gift  over  on  death  before  marriage   -  222 

See  Death  coupled  with  Contingency. 
 Implied  gift  at  twenty-one      -         -  146 

See  Implied  Gift  at  Twenty-one. 
 Issue  then  living         _        -        _  522 

See  "  Issue  then  Living." 
 Joint  tenant  or  tenant  in  common     -  539 

See  Joint  Tenant  or  Tenant  in  Common. 
 Legacy — Specific  or  demonstrative    -  505 

See  Legacy,  Specific  or  demonstrative. 
 Nephews  and  great-nephews  -        -  97 

See  Nephews  and  Geeat-Nephews. 
 "  Principal  moneys "    -        -        -  232^ 

/Siee  "  Principal  Moneys." 
 Remoteness— Severance  of  gift  to  class  499 

See  Severance  of  Gift  to  Class. 
 Speaking  from  death    -         -        -  542 

See  Will  speaking  from  Death. 
 Substituted  gift  -        -        -        -  48 

See  Gift,  Original  oe  substitutional. 
 Unsuccessful  opposition  to — Costs     -  472 

See  Unsuccessful  Opposition  to  Will. 

WILL  SPEAKING  PROM  JiEKTS.— Construction 
—  Wills  Act  (1  Vict.  c.  26),  s.  1^— After-acquired 
Property — Evidence  to  prove  Intention.']  A  tes- 
tator devised  his  mansion  and  estate,  called  Cleeve 
Court,  with  the  appurtenances,  upon  certain  trusts, 
and  gave  the  residue  of  his  property  of  every 
description,  other  than  those  thereinbefore  men- 
tioned, upon  other  trusts.  The  testator  had  con- 
tracted, before  the  date  of  his  will,  to  purchase 
an  estate  near  and  adjoining  to  the  Cleeve  Court 
estate,  which  was  conveyed  to  him  subsequently^ 
He  also  purchased,  after  the  date  of  his  will,  several 
other  small  properties  adjoining  the  Cleeve  Court 
estate : — Held,  that  evidence  was  admissible  to 
shew  what  property  the  testator  designated  by  the 
particular  description  up  to  the  time  of  his  death, 
and  that  all  the  property  acquired  after  the  date 
of  the  will,  and  treated  by  the  testator  immediately 
before  his  death  as  additions  to  the  Cleeve  Court 
estate,  passed  under  the  particular  devise.  Cole 
V.  Scott  (1  Mac.  &  G.  518))  disapproved.  Castle 
V.  Fox  ------  542 

WINDING-UP— Acceptance  of  shares  86, 100, 242 
See  Acceptance  of  Shaees.    1 — 3. 

 Costs — Taxation  -        -        -  151. 

See  Taxation  of  Costs. 

 Insurance  company — Transfer  of  business 

[65,  164 

See  Amalgamation  of  Companies.  1,  2. 
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WINDING-UP-  continued. 

 Leave  to  proceed  in  suit     -        -  248 

See  Leave  to  pboceed  after  Wind- 
ing-up 

■  Paid-up  shares  -        -        -        -  131 

See  Payment  by  Money's  Woeth. 
 >  Petitioning  creditor — Disputed  debt  -  149 

See  Winding-up  Petition. 
'  Qualification  of  director         -        -  192 

See  Qualification  op  Dieectoe. 
 Keconstruction  of  company     -        -  109 

See  Eeconsteuotion  of  Company. 
 Supervision  order — Eelating  back     -  478 

See  Debentuees. 
WINDING-UP  PETITION  —  Company —Petition- 
ing Creditor — Disputed  lOehf]  Wbere  a  creditor's 
Petition  to  wind  up  a  company  is  opposed  on  the 
ground  that  the  petitioning  creditor's  debt  is  dis- 
puted, the  Court  will  not,  as  a  matter  of  course, 
direct  the  .Petition  to  stand  over,  with  leave  to 
bring  an  action ;  but  is  bound,  before  doing  so,  to 
see  that  the  debt  is  disputed  on  some  substantial 
ground.  In  re  King's  Ceoss  Industeial  Dwell- 
ings Company  -----  149 

2.    Unregistered  Company — Begistration 

after  Commencement  of  Liquidation  —  Vesting 
Order — Companies  Act,  1862,  s.  203.]  After  the  pre- 
sentation of  a  Petition  to  wind  up  an  unregistered 
company,  the  company  was  registered  under  the 
Companies  Act,  1862,  with  a  view  to  a  voluntary 
winding-up.  An  order  having  been  subsequently 
made  on  the  Petition : — Held,  that,  notwithstand- 
ing the  registration,  the  company  was  an  unregis- 
tered company  within  the  meaning  of  sect.  203  of 
the  Act  of  1862,  and  order  made  vesting  in  the 
official  liquidator  certain  legal  estates  in  securities 
outstanding  in  trustees  for  the  company,  to  be 
dealt  with  in  the  winding-up.  Jn  re  Heegules 
Insueance  Company  -  -  - .  -  321 
WITNESS  IN  Wmmm-VT— Practice— Wind- 
ing-up— Evidence — General  Order  of  11th  Nov., 
1862,  Bide  60 — Contributory — Bight  of  Cross-ex- 
'  amination.']     A  contributory  of  a  company  in 


WITNESS  IN  'Wmmm-VT— continued. 
course  of  winding-up  is  entitled,  under  the  liberty 
given  by  liule  60  of  the  General  Order  of  the 
11th  of  Nov.,  1862  (under  the  Companies  Act, 
1862),  not  only  to  attend  the  cross-examination 
by  the  official  liquidator  of  a  person  claiming  to 
be  a  creditor  of  the  company,  but  also  to  cross- 
examine  such  claimant  upon  the  matters  referred 
to  in  the  affidavit  made  in  support  of  his  claim. 
In  re  Beampton  and  Longtown  Eailway  Com- 
pany   ------  428 

WOMAN  PAST  CHILD-BEAEING— Pa?/meni  out 
of  Court — Presumption — Widow  aged  Fifty-five 
Years  and  Four  Months — Spinster  aged  Fifty-three 
Years  and  Nine  Months.']  Money  ordered  to  be 
paid  out  of  Court  on  the  presumption  that  a  widow 
aged  fifty-five  years  and  four  months,  who  had 
never  had  any  children,  and  a  spinster  aged  fifty - 
three  years  and  nine  months,  would  not  have  any 
children.    In  re  Widdow's  Teusts  -        -  408 

WORDS— "  Adjoining  property "    -        -  338 

See  Nuisance  to  adjoining  Property. 
 ■  "All  the  rest"  -        -        -        -  280 

See  "  All  the  Eest." 
 ''And"  read  "or"      -        -        -  514 

See  Dying  without  Issue. 
 "Etcetera"      -        -        -        -  363 

See  Children  of  Brothers  and  Sisters. 
 "  Execution  or  other  legal  process  "  -  615 

See  Liquidation  in  Bankruptcy.  2. 
 "Freehold  houses "      -        -        _  454. 

See  "  Freehold  Houses." 
 "  Nephew  " 

See  Nephews  and  Great-Nephews. 
•  "  Principal  moneys "    -        -        -  232 

See  "  Principal  Moneys." 
 "Eents  and  profits"    -        -        -  15,  23 

See  Burial-ground.    1,  2. 
 "  The  original "  -        -        -        -  446 

See  Trade- mark. 
 "  Then  living "  -        -        -        -  522 

See  "  Issue  then  Living." 
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